
Date of Hearing of Argument:  14th May 2019 

 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

CONSTITUTIONAL HILL, JOHANNESBURG 

 

CCT CASE NO: 281/2018 

       COURT A QUO CASE NO: 1611/2016 

 

In the matter between: 

 

DEVERAJH MOODLEY                                       APPLICANT 

and 

 

THE KENMONT SCHOOL                               FIRST RESPONDENT 

 

THE KENMONT SCHOOL 

GOVERNING BODY                                    SECOND RESPONDENT 

 

THE PROVINCIAL HEAD OF  

DEPARTMENT OF EDUCATION,  

KWAZULU-NATAL                                         THIRD RESPONDENT 
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THE MEMBER OF THE EXECUTIVE COUNCIL FOR 

EDUCATION, KWAZULU-NATAL             FOURTH RESPONDENT 

 

MINISTER OF JUSTICE AND  

CORRECTIONAL SERVICES                        FIFTH RESPONDENT 

 

NATIONAL MINISTER OF BASIC  

EDUCATION                                                    SIXTH RESPONDENT 

 

  

THIRD TO SIXTH RESPONDENTS’ PRACTICE NOTE 
_________________________________________________________ 

 

1.  

NAME AND NUMBER 

The name and number of this matter is set out in the title above.  

 

 

2.  

The written submissions of the Third to the Sixth Respondents are filed 

evenly herewith. 
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3.  

NATURE OF APPLICATION 

 

The Application relates to: 

 

a) An application for confirmation of the order granted by the 

Honourable Madam Justice Hadebe in the KwaZulu-Natal High 

Court on the 11th of October 2018. 

 

b) An application for leave to appeal against the order granted by the 

Honourable Madam Justice Hadebe in the KwaZulu-Natal High 

Court on the 11th of October 2018. 

 

 

4.  

COMMON CAUSE FACTS 

On the 30th of March 2012 the Honourable Madam Justice Mbatha 

granted an order in the following terms: 
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 “a) The decision/action of the First and Second Respondents 

not to re-admit or re-instate Remano Moodley to Kenmont 

School, Durban, is hereby reviewed and set aside ; 

 b) The First and Second Respondents are directed to 

immediately admit and re-instate Remano Moodley to 

Kenmont School, Durban, with immediate effect. 

 c) The costs of this application are to be paid  by the First 

and Second Respondents jointly and severally including 

the reserved costs  but excluding the costs incurred during 

November 2010 when the matter came before 

Ntshangase J; 

 d) The First and Second Respondents herein thereafter 

sought leave to appeal to the Supreme Court of Appeal 

against the judgment of the Honourable Madam Justice 

Mbatha which appeal was dismissed with costs on the 30th 

May 2013. The Supreme Court of Appeal found in terms of 

Section 21 A (1) of the Supreme Court Act 59 of 1959 that 

the Appeal would have no practical effect or result since the 

minor child had completed matric. 
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 e) The Supreme Court of Appeal held as follows: 

   ‘And since the respondent was not brought 

before this Court as a willing party no cause 

existed for departing from the normal rule as to 

costs which are accordingly ordered to follow 

the result with the consequence that the 

appellants have to pay them jointly and 

severally’” 

 

 

5.  

ISSUES THAT REQUIRE DETERMINATION 

i) Whether the Third to the Sixth Respondents should be granted 

condonation for the late filing of their Answering Affidavits? 

 

ii) The central issue is whether Section 58 A (4) of The South African 

Schools Act (SASA) is unconstitutional.  

 

iii) Whether the Applicant’s rights to equality and dignity have been 

violated? 
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iv) Whether the First and Second or the Fourth and Sixth 

Respondents are liable to pay the costs orders granted against the 

First and Second Respondents? 

 

v) In terms of the application for leave to appeal the issue is whether 

it is in the interests of justice to grant leave and whether there are 

reasonable prospects of success?  

 

 

6.  

SUMMARY OF ARGUMENT 

It will be argued that: 

 

a) The explanation offered in the Third to the Seventh Respondents’ 

papers for the non-compliance with the Rules is cogent and bona 

fide. Neither the Applicant nor the First and Second Respondents 

oppose such condonation nor have they been prejudiced by the 

delays referred to above, accepting that this factor does not always 

serve to assist the Third to the Sixth Respondents’ camp. It is 

submitted that the oversight was not serious and the degree of 

non-compliance with the provisions of the Rules was minimal. 
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There has been no deliberate or mala fide noncompliance with the 

Rules of Court or Practice Directive. Accordingly condonation 

ought to be granted. 

 

b) Section 60 (1) (a) of SASA provides that the state is liable for any 

delictual or contractual loss or damage caused as a result of any 

act or omission in connection with any school activity conducted for 

a public school and for which the public school would have been 

liable but for the provisions of the Section. 

 

c) “School Activity” is defined as:   

  “any official educational, cultural, recreational or social 

activity of the school within or outside the school 

premises.” 

 

d) For the state to be held liable for the actions of SGBs, it is 

however necessary that SGBs act within the limits of their 

authority.  

 

e) The First and Second Respondents were well aware that they 

exposed themselves to risk in litigating and cannot expect the 
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State to pay the bill especially after being cautioned against their 

actions by the State and the Supreme Court of Appeal. 

 

f) In the circumstances and where the First and Second 

Respondents have consistently acted contrary to the instructions 

of the State it would, with submission, be absurd that the State be 

liable to pay the legal costs for these schools and governing 

bodies. The First and Second Respondents have persisted in 

litigating even though they had been cautioned against such 

litigation. 

 

g) The payment of a costs order cannot ordinarily be construed as a 

school activity; 

 

h) No costs order was granted against the Third, Fourth and Sixth 

Respondents. 

 

 

 

i) There is no need to declare Section 58A (4) of the South African 

Schools Act constitutionally invalid. The preamble of the Schools 
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Act realises the need to “provide an education of progressively 

high quality… (and) uphold the rights of all learners. 

 

j) The attachment provision in Section 58A (4) of the South African 

Schools Act is reasonable and justifiable in an open and 

democratic society based on human dignity, equality and 

freedom. If it is found that the Applicant’s rights were infringed by 

Section 58A (4) of the South African Schools Act, then such 

infringement is justifiable in terms of Section 36 (1) of the 

Constitution. Section 58A (4) serves a legitimate purpose by 

ensuring that school assets are not attached. It is important to 

consider the effect that an attachment of assets would have on 

the interests and rights of children.  

 
k) The circumstances of the present matter are that the First and 

Second Respondents have litigated luxuriously, employing both 

junior and senior counsel. In terms of their current budget the 

sum of approximately R500 000-00 was allocated for legal fees.  

By the same token a school without resources would not have 

litigated on the same scale. The First and Second Respondents 

have adopted the attitude that they can do as they please. It is 

submitted that the state should not be liable for costs incurred in 
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the reckless litigation pursued by the First and Second 

Respondents. 

 

l) The First and Second Respondent’s Application for Leave to 

Appeal should be refused as it bears no prospects of success. 

 

 

7.  

RELEVANT PARTS OF THE PAPERS 

 It is submitted that the entire Appeal record comprising eight volumes is 

relevant for the determination of the application. 

 

 

8.  

RELIEF SOUGHT  

 

a) That the application for confirmation be dismissed with the costs 

including the costs of engaging two counsel. 

 

b) That the application for Leave to Appeal by the First and Second 

Respondents be dismissed with costs including the costs of 
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engaging two counsel. 

 

 

9.  

AN ESTIMATE OF THE DURATION OF ORAL ARGUMENT 

Counsel estimates that argument will take approximately 3,5 hours. 

 

 

10.  

LIST OF AUTHORITIES 

STATUTES 

 

 The Constitution of the Republic of South Africa Act 108 of 1996; 

 

 The South African Schools Act 84 of 1996; 

 

 The Children’s Act 38 of 2005 
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CASE LAW 

 

 Moodley v Kenmont School and Others (828/2010)[2012] 

ZAKZKDHC 23 (30 March 2010); 

 

 The Kenmont School & Another v Moodley & Others 

(454/12)[2013] ZASCA 79 (30 May 2012); 

 

 Dengetenge Holdings (Pty) Ltd v Southern Sphere Mining and 

Development Company Ltd and Others 2013 (2) ALLSA 251 

SCA; 

 

 Grove Primary School v Minister of Education and Others 1997 

(4) SA 982 (C); 

 

 Bastian Financial Services (Pty) Ltd v General Hendrik Schoeman 

Primary School 2008 (5) SA 1 (SCA); 

 

 Technofin Leasing & Finance (Pty) Ltd v Framesby High School 

and Another 2005 (6) SA 87 (SE); 

 

 Sandton Town Council v Erf 89 Sandown Extension 2 (Pty) Ltd 
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1988 (3) SA 122 (A) 130I-131B AND 131G-H 

 

 Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs 

and Tourism and Others 2004 (7) BCLR 687 (CC) at 725B-726D; 

 

 Kangra Holdings (Pty) Ltd v Minister of Water Affairs 1998 (4) SA 

330 (SCA) at 338 F-G; 

 

 Harksen v President of the Republic of South Africa 1997 (11) 

BCLR 1489 (CC); 

 

 Prophet v National Director of Public Prosecutions 2007 (6) SA 

169 (CC) 
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RBG CHOUDREE SC 

COUNSEL FOR THE 3RD TO 

 6TH RESPONDENTS 

19TH FLOOR 

THE MARINE 

DURBAN 

TEL: 031-3013310 

Cell: 082 305 1115 

Email: rchoudree@law.oc.za  

 

A MOODLEY  

COUNSEL FOR THE 3RD TO 

 6TH RESPONDENTS 

2ND FLOOR 

6 DURBAN CLUB PLACE 

DURBAN 

Tel: 031 3010035 

Cell: 083 7846553 

Email: advamoodley@law.co.za 

 

25TH FEBRUARY 2019 


