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1.  

INTRODUCTION 

 

1.1. The Applicant has applied to this Honourable Court in terms 

of Rule 16(4) for confirmation of the High Court’s Order 

declaring Section 58A (4) of the South African Schools Act 84 

of 1996 (hereinafter referred to as “SASA”) to be 

unconstitutional. 

 

1.2. The First and Second Respondents’ Application is for Leave 

To Appeal to this Honourable Court against the Orders of the 

High Court regarding the Constitutionality of  Section 58A (4) 

of SASA. 

 

 

2.  

FACTS 

The relevant background facts can be summarised as follows: 

 

The Applicant in the matter before court is Deverajh Moodley. The 

Applicant’s son Remano Moodley (“Remano”) attended the Kenmont 

School (“the First Respondent”). An incident that occurred on the 3rd 
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of July 2009 between Remano and a fellow learner has set the 

course for protracted litigation spanning some nine years. 

 

2.1 LITIGATION 

 2.1.1 High Court 

 a) The Applicant launched an urgent application 

on or about the 03rd August 2009. The parties 

concluded a settlement agreement.1 

 

 b) In December 2009 the School and the School 

Governing Body adopted an amended 

admissions policy.2 

 

 c) The Applicant herein then launched an urgent 

application seeking to review the amended 

admissions policy. 

 

 d) On the 30th of March 2012, judgment was 

delivered in the review application and the 

court found that the admissions policy of the 

                                            
1
 See Appeal Record Volume 2 Page 155 

2
 See Appeal Record Volume 2 Page 156 
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school was unlawful.3 

 

 e) In terms of the order granted by the 

Honourable Madam Justice Mbatha and more 

specifically paragraph c thereof, the costs of 

the application were to be paid by the First and 

Second Respondents jointly and severally, 

including reserved costs  but excluding the 

costs incurred during November 2010 when the 

matter came before Ntshangase J.4 

 

 f) The First and Second Respondents herein 

appealed against the order. 

 

  g) The Applicant launched a section 49(11) 

application.5 

  

 2.1.2 The Supreme Court of Appeal 

  a)  Remano was in his matric year in 2012. 

 

                                            
3
 See Appeal Record Volume 2 Page 159 

4
 See Appeal Record Volume 3 Page 236 

5
 See Appeal Record Volume 2 Page 160 
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  b) On the 30th of May 2013 the Supreme Court of 

Appeal dismissed the Appeal with costs in 

terms of Section 21 (A) (1) of the Supreme 

Court Act 59 of 1969 in that the judgment 

sought to be appealed would have no practical 

effect or result.6 

 

  c)   The Supreme Court of Appeals held as follows: 

   

    “And since the respondent was not 

brought before this Court as a willing 

party no cause existed for departing 

from the normal rule as to costs 

which are accordingly ordered to 

follow the result with the 

consequence that the appellants have 

to pay them jointly and severally.”7 

 

 2.1.3 The Bill of Costs 

  a) The Total Bill of Costs arising out of the 

aforesaid litigation (excluding interest) amounts 
                                            
6
 See Appeal Record Volume 2 Page 160 

7
 See Appeal Record Volume 2 Page 161 
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to R577 409,39. 

 

  b) The Applicant obtained a warrant of execution 

to recover such costs. 

 

  c) The First and Second Respondents obtained 

an order setting aside an attachment of the 

First Respondent’s bank account. 

 

  d) The Applicant in a counter-application 

challenged the Constitutionality of Section 58 

A(4) of SASA giving rise to the present 

proceedings before this Court.  

 

 

3.  

ISSUES 

3.1. Whether the Third to the Sixth Respondents should be 

granted condonation for the late filing of their Answering 

Affidavits? 
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3.2. The central issue is whether Section 58 A (4) of The South 

African Schools Act (SASA) is unconstitutional.  

 

3.3. Whether the Applicant’s rights to equality and dignity have 

been violated? 

 

3.4. Whether the First and Second or the Fourth and Sixth 

Respondents are liable to pay the costs orders granted 

against the First and Second Respondents? 

 

3.5. Is it in the interests of justice to grant the First and Second 

Respondents leave to appeal, and do they have reasonable 

prospects of success on appeal? 

 

 

4.  

CONDONATION  

In terms of Rule 11: 

 

 “Any person opposing the granting of an order sought in the 

notice of motion shall- 

  Within the time stated in the said notice, notify the 
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applicant and the Registrar in writing of his or her 

intention to oppose the application and shall in such 

notice appoint an address within 25 kilometres of the 

office of the Registrar at which he or she will accept 

notice and service of all documents in the 

proceedings; 

  Within 15 days of notifying the applicant of his or her 

intention to oppose the application lodge his or her 

answering affidavit, if any, together with any relevant 

documents, which may include supporting affidavits.” 

 

4.1. The Third to the Sixth Respondents herein hereby make an 

application for Condonation for the late Opposition and filing 

of their Answering Affidavit in respect of both applications. 

 

4.2. The Third to the Sixth Respondents have presented a 

detailed and accurate account of the causes of the delay and 

their effects so as to enable the court to understand clearly 

the reasons in order to assess same.8   

 

 

                                            
8
 See Appeal Record Volume 6 Pages 512 -518 and Volume 7  Pages 581 to 585 
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 a) A court is empowered, on sufficient cause shown, to 

excuse parties from compliance with its rules.  What 

constitutes good or sufficient cause must be decided 

upon the circumstances of each particular matter. 

 

 b) The grant of an indulgence, such as is being 

requested herein, will not hamper the exercise of the 

court’s discretion or the administration of justice. 

 

4.3. The court, in considering same, will have regard to: 

 

 a) the degree of non-compliance; 

 

 b) the explanation for it; 

 

 c) the importance of the case; 

 

 d) whether the fault was that of the client or his legal 

representatives and their agents; 

 

 e) the respondent’s interest in the finality of his judgment; 
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 f) the convenience of the court; 

 

 g) the nature and the purpose of the remedy sought; 

 

 h) the avoidance of unnecessary delay in the 

administration of justice; and 

 

 i) the prospects of success9. 

 

4.4. It is well settled that, in considering applications for 

condonation, the court has a discretion to be exercised 

judicially upon a consideration of all the facts and that in 

essence it is a question of fairness to both sides. 

 

4.5. All factors must be weighed one against the other, thus a 

slight delay and a good explanation may help to compensate 

for prospects of success which are not strong. 

 

4.6. Condonation of non-observance of the Rules is by no means 

a mere formality and it is for the applicant to satisfy the court 

that there is sufficient cause for excusing him from non-
                                            
9
 Dengetenge Holdings (Pty) Ltd v Southern Sphere Mining and Development Company Ltd 

and Others 2013 (2) ALLSA 251 (SCA) para 11-13 
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compliance. 

 

4.7. The explanation offered in the Third to the Sixth 

Respondents’ papers for the non-compliance with the Rules 

is cogent and bona fide. 

 

4.8. Neither the Applicant nor the First and Second Respondents 

oppose such condonation nor have they been prejudiced by 

the delays referred to above, accepting that this factor does 

not always serve to assist the Third to the Sixth Respondents’ 

camp.  

 

4.9. It is submitted that the oversight was not serious and the 

degree of non-compliance with the provisions of the Rules 

was minimal. 

 

4.10. There has been no deliberate or mala fide noncompliance 

with the Rules of Court or Practice Directive. 

 

4.11. Accordingly condonation ought to be granted. 
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5.  

5.1. THE SOUTH AFRICAN SCHOOLS ACT 84 OF 1996 

(SASA) 

 a) Public Schools and Governing Bodies 

  i) As juristic persons, public schools have the 

legal capacity to perform their functions. 

Acting through their School Governing Bodies 

(SGBs), public schools acquire rights and 

incur responsibilities and liabilities attached to 

their status. It was, accordingly, ruled by the 

Court in Grove Primary School v Minister of 

Education10 that SGBs indeed enjoy locus 

standi in courts. 

 

  ii) Section 20 of SASA sets out the functions of 

all governing bodies. Governing bodies of S21 

schools in particular have been afforded a 

considerable degree of autonomy in respect of 

their functions, such functions including the 

establishment and administration of a school 

fund, the preparation of a budget, the keeping 

                                            
10

  Grove Primary School v Minister of Education and Others 1997 (4) SA 982 (C) 
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of financial records and the appointment of a 

registered accountant to audit those records. 

 

 b) The Constitutional Validity of Section 58a (4) of 

SASA 

  i) Following the judgment in Bastian Financial 

Services (Pty) Ltd v General Hendrik 

Schoeman Primary School11Section 60 (1) of 

the South African Schools Act was amended in 

order to provide that the state is liable for any 

delictual or contractual loss or damage caused 

as a result of any act or omission in connection 

with any school activity conducted for a public 

school and for which the public school would 

have been liable but for the provisions of the 

Section. 

 

  ii) In Bato Star Fishing (Pty) Ltd v Minister of 

Environmental Affairs and Tourism and Others 

2004 (7) BCLR 687 (CC) at 725B-726D it was 

reiterated that whilst it is a primary rule of 
                                            
11

Bastian Financial Services (Pty) Ltd v General Hendrik Schoeman Primary School 2008 (5) SA 
1(SCA) 
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statutory construction that words in a statute 

must be given their ordinary grammatical 

meaning it was also a rule of construction that 

such words should be construed in light of 

their context. 

 
  iii) It was further stated at para 90 that the 

“emerging trend in statutory construction is to 

have regard to the context in which the words 

occur, even where the words to be construed 

are clear and unambiguous”. 

 
  iv) In Kagra Holdings (Pty) Ltd v Minister of 

Water Affairs 1998 (4) SA 330 (SCA) the 

following was stated at 338 F-G: 

 

    “The words ‘loss’ and ‘damage’ are not 

defined in the Act and must therefore 

be given, subject to their context, their 

ordinary meaning.  There being no 

contextual support for the argument to 

be derived from the wording or setting 

of the provisions in question, the 
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ordinary meaning prevails. “Damage is 

a word of wide and general import and 

ordinarily embraces physical damage 

and pecuniary loss (Sandton Town 

Council v Erf 89 Sandown Extension 2 

(Pty) Ltd 1988 (3) SA 122 (A) at 130I-

131B, a case involving provincial 

legislation conferring a power akin to 

expropriation) and “loss’ is a synonym 

for “damage” at (131G-H)”. 

 

  v) “School Activity” is defined as:   

 

    “any official educational, cultural, 

recreational or social activity of the 

school within or outside the school 

premises.” 

 

  vi) For the state to be held liable for the actions of 

SGBs, it is however necessary that SGBs act 

within the limits of their authority.  
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  vii) The Legislature intended the State to be liable 

for damage or loss caused by an act or 

omission resulting from an educational activity 

for which the school would otherwise have 

been liable. 

 

  viii) The payment of a costs order cannot 

ordinarily be construed as a school activity; 

 

  ix) The First and Second Respondents were well 

aware that they exposed themselves to risk in 

litigating and cannot expect the State to pay 

the bill especially after being cautioned 

against their actions by the State and the 

Supreme Court of Appeal. 

 
 
  x) The purpose of an award of costs to a 

successful litigant is to indemnify him for the 

expenses to which he has been put through 

having been unjustly compelled to initiate or 

defend litigation, as the case may be. 
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  xi) A costs order is not intended to be 

compensation for a risk to which a litigant has 

been exposed, but a refund of expenses 

actually incurred. 

 
 
  xii) Section 58A (4) protects the assets of a public 

school. 

 

  xiii) Costs orders can be granted against a public 

school. The contention that the state must be 

liable for such costs is without merit. 

 

  ixx) It is submitted that there is no need to declare 

Section 58A (4) of the South African Schools 

Act constitutionally invalid. 

 

 

6.  

SECTION 36 OF THE CONSTITUTION 

6.1. Section 36(1) states that: 
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  “The rights in the Bill of Rights may be limited only in 

terms of law of general application to the extent that 

the limitation is reasonable and justifiable in an open 

and democratic society based on human dignity, 

equality and freedom, taking into account all relevant 

factors, including- 

  a) the nature of the right; 

  b) the importance of the purpose of the limitation; 

  c) the nature and extent of the limitation; 

  d) the relation between the limitation and its 

purpose; and 

  e) less restrictive means to achieve the 

purpose.” 

 

6.2. The attachment provision in Section 58A (4) of the South 

African Schools Act is with submission, reasonable and 

justifiable in an open and democratic society based on 

human dignity, equality and freedom. 

 

6.3. In relation to the question of whether the limitation on the 

rights of the Applicant could be justified in terms of Section 

36 of the Constitution, the relevant test is that limitations on 
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constitutional rights can only pass constitutional muster if it 

is concluded that, considering the nature and importance of 

the right and the extent to which it is limited, such limitation  

was justified in relation to the purpose, importance and 

effect of the provision which resulted in the limitation, taking 

into account the availability of less restrictive means to 

achieve the relevant purpose. 

 

 a) In Harksen v Lane12 it was stated that  

  

   “A law may differentiate between classes of 

persons if the differentiation is rationally linked 

to the achievement of a legitimate government 

purpose. The question is not whether the 

government could have achieved its purpose 

in a manner the court feels is better or more 

effective or more closely connected to that 

purpose. The question is whether the means 

the government chose are rationally 

connected to the purpose, as opposed to 

being arbitrary or capricious,” 

                                            
12

 Harksen v Lane NO and Others 1998 (1) SA 300 (CC) 
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6.4. In the event that the assets of the school are attached then 

it will be the learner’s basic rights to education enshrined in 

the constitution that would be violated. The preamble of the 

Schools Act realises the need to “provide an education of 

progressively high quality… (and) uphold the rights of all 

learners.” 

 

6.5. The Constitution provides that the best interests of the child 

are of paramount importance in all matters pertaining to the 

child13. This is supported by the Children’s Act14. 

 

 a) It is acknowledged that minors are less able to 

protect themselves and more needful of protection. 

 

 b) The effect of Section 58A (4) is to afford public 

schools protection from having their assets attached 

and thus is not unconstitutional. 

 

 c) The prohibition on attaching the assets serves a 

legitimate governmental purpose. 
                                            
13

 The Constitution Section 28 (2) 
14

 The Children’s Act Section 9 
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7.  

 

THE FIRST AND SECOND RESPONDENTS’ APPLICATION 

FOR LEAVE TO APPEAL  

 

7.1. For an application for leave to appeal to the Constitutional 

Court to be successful, an applicant must satisfy two 

requirements: 

 

 a) The application must raise a constitutional matter or 

issues connected therewith; and 

 

 b) It must be in the interests of justice to grant leave.15 

 

7.2. The First and Second Respondents contend that the state is 

liable for the payment of the costs awarded against them and 

rely on Section 60 (1) (a) which provides that the state is 

liable for any delictual or contractual loss or damage caused 

as a result of any act or omission in connection with ant 

school activity conducted for a public school and for which 

                                            
15

 Prophet v National Director of Public Prosecutions 2007 (6) SA 169 (CC) 
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the public school would have been liable but for the 

provisions of the Section. 

 

7.3. The Fourth and Fifth Respondents at no stage 

countenanced or approved of the First and Second 

Respondents’ conduct. On the contrary the Fourth and Fifth 

Respondents were of the view that the First and Second 

Respondents’ conduct in changing their admissions policy 

had acted ultra vires the South African Schools Act. 16 

 

7.4. The Fourth and Fifth Respondents herein had filed an 

affidavit in the review proceedings and the stance adopted 

by the Fourth and Fifth Respondents was not to oppose the 

application and to this end had filed a Notice to Abide.17 

 

7.5. The Fourth and Fifth Respondents also abided the decision 

of the Supreme Court of Appeal. No costs order was made 

against the Fourth and Fifth Respondents at the Supreme 

Court of Appeal. 

 

 
                                            
16

 See Appeal Record Volume 7 Page 602 
17

 See Appeal Record Volume 7 Page 602 
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7.6. The Fourth Respondent ought not to be held liable for acts 

of the First and Second Respondents in circumstances 

where the First and Second Respondents acted without the 

authority of the State. 

 
 a) It is untenable that in these circumstances the First 

and Second Respondents seek that the Third, Fourth, 

and Sixth Respondents be liable for the costs 

incurred or ordered. 

 
 b) In the circumstances and where the First and Second 

Respondents have consistently acted contrary to the 

instructions of the State it would, with submission, be 

absurd that the State pay the legal costs for schools 

and governing bodies in matters where they have 

persisted in litigating even though they had been 

cautioned against such litigation.  

 
 c) The circumstances of the present matter suggest that 

the First and Second Respondents have litigated 

luxuriously, employing both junior and senior counsel.  

 
 d) In terms of their current budget the sum of 

approximately R500 000-00 was allocated for legal 
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fees.  

 
 e) By the same token a school without resources would 

not have litigated on the same scale.  

 
 f) The First and Second Respondents have adopted the 

attitude that they can do as they please.  

 
 g) The First and Second Respondents are 

inappropriately seeking that the Third and Fourth 

Respondents pay the costs, when they should have 

made arrangements to pay the cost orders.18 

 
 h) It is submitted that the state should not be liable for 

costs incurred in the reckless litigation pursued by the 

First and Second Respondents. 

 
 
 i) It is submitted that it would not be in the interests of 

justice for leave to appeal to be granted to the First 

and Second Respondents. 

 

 

 

                                            
18

 See Appeal Record Volume 1 page 17 at para 26 
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8.  

CONCLUSION 

In conclusion, it is respectfully submitted that: 

 

8.1. The application for confirmation of the order of the High Court 

be dismissed with costs including the costs of engaging two 

counsel. 

 

8.2. The First and Second Respondents’ appeal ought to be 

dismissed with costs including the costs of engaging two 

counsel. 
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