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MEDIA SUMMARY 

 

 

The following explanatory note is provided to assist the media in reporting this case and is 

not binding on the Constitutional Court or any member of the Court. 

 

On Tuesday 14 May 2019 at 10h00, the Constitutional Court will hear an application by Mr 

Deverajh Moodley for confirmation of an order by the High Court of South Africa, KwaZulu-

Natal Local Division, Durban (High Court) declaring constitutionally invalid section 58A(4) 

of the South African Schools Act 84 of 1996 (SASA), together with, an application by 

Kenmont School and its School Governing Body (school respondents) for leave to appeal 

against the judgment of the High Court. 

 

Mr Moodley successfully challenged the admission policy of Kenmont School in the 

High Court, which ordered the school respondents to pay his legal costs.  The school 

respondents took the matter on appeal to the Supreme Court of Appeal, which dismissed the 

appeal and, like the High Court, made a costs order in favour of Mr Moodley. 

 

Mr Moodley’s taxed bill of costs amounted to close to R600 000, excluding interest.  After 

unsuccessfully seeking satisfaction of his costs award from the school respondents, Mr 

Moodley obtained a warrant of execution against the school and attached the contents of the 

school’s bank account as well as a motor vehicle.  The school respondents approached the 

High Court on an urgent basis seeking a court order setting aside the warrant of execution and 

subsequent attachment of its property.  The school respondents relied on section 58A(4) of 

SASA, which protects the assets of public schools from attachment as a result of any legal 

action taken against the school.  Mr Moodley filed a counter-application seeking, amongst 

others, an order declaring section 58A(4) of SASA unconstitutional.  The High Court granted 

Mr Moodley’s counter-application and declared the provision constitutionally invalid. 

 

Mr Moodley now applies to the Constitutional Court for confirmation of the declaration of 

invalidity.  The school respondents have filed an application for leave to appeal against the 

judgment of the High Court.  The KwaZulu-Natal Head of Department of Education, 

KwaZulu-Natal Member of the Executive Council for Education, Minister of Justice and 

Correctional Services and Minister of Basic Education (state respondents) are the third to 
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sixth respondents respectively.  The Centre for Child Law (CCL) has been admitted as a 

friend of the Court. 

 

Before the Constitutional Court, Mr Moodley argues that section 58A(4) is inconsistent with 

sections 9 and 10 of the Constitution – the rights to equality and dignity respectively –

 because it differentiates irrationally between private litigants and public schools and allows 

public schools to litigate vexatiously and with impunity.  In respect of the costs orders, Mr 

Moodley submits that there is sufficient authority for the granting of costs orders against 

public schools, and that the real issue to be determined is whether the costs order should be 

satisfied by the Department of Education (Department) or by the school itself.  In this regard, 

Mr Moodley submits that the school respondents litigated without the support of any of the 

state parties and therefore the school respondents should be responsible for payment of the 

costs orders. 

 

The school respondents argue that this matter implicates the right to basic education 

(section 29 of the Constitution) and the best interests of the child (section 28(2) of the 

Constitution).  In fulfilling its obligation to protect these rights, the state must also protect the 

resources of public schools to enable them to fulfil their constitutional obligations to learners.  

The school respondents argue that allowing the attachment of public schools’ property would 

deprive schools of the resources they need to fulfil their obligations, resulting in a breach of 

the right to education.  Instead, the school respondents argue that the Court must interpret 

section 60(1)(a) of SASA – which makes the Department liable for contractual or delictual 

damage or loss arising from school activities – to allow Mr Moodley to secure his costs from 

the Department. 

 

The state respondents contend that the absolute prohibition against the attachment of assets of 

a public school is reasonable and justifiable in an open and democratic society.  They argue 

that the words “contractual or delictual damage or loss” in section 60(1)(a) should be given 

their ordinary meaning: physical damage and pecuniary loss.  They submit that a costs order 

does not fall within this definition, nor does it fall within the definition of “school activity”, 

which is “any official educational, cultural, recreational or social activity of the school within 

or outside the school premises”.  For the state to be liable for the actions of the school 

respondents, the school respondents would need to have acted within the limits of their 

authority.  In this instance, the school respondents were aware that they were exposing 

themselves to the risk of incurring costs by litigating and the Department instructed the 

school respondents not to pursue the litigation.  Furthermore, no costs order was made against 

the state respondents. 


