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1. 

PREAMBLE 

 

1.1 In terms of Section 1 of the South African Schools Act 84 of 1996 (SASA) the term 

‘school’ is defined as: 

 “a public school or an independent school which enrols learners in one or more 

grades from grade R (Reception) to grade twelve” 
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1.2 School activity is defined as follows: 

 “any official educational, cultural, recreational or social activity of the school within 

or outside the school premises” 

1.3 In terms of Section 58 A(4) of SASA: 

 “The assets of a public school may not be attached as a result of any legal action 

taken against the school.” 

1.4 In terms of Section 60(1)(a) of SASA: 

 “Subject to paragraph (b), the State is liable for any delictual or contractual damage or 

loss caused as a result of any act or omission in connection with any school activity 

conducted by a public school and for which such public school would have been 

liable but for the provisions of this section.” 

1.5 In terms of Section 60(2) of SASA: 

“The provisions of the State Liability Act 20 of 1957, apply to any claim under 

subsection (1).” 

 

2. 

THE PARTIES TO THE LITIGATION 

2.1 The Applicant is DEVERAJH MOODLEY, an adult male, member of the South 

African Police Services, residing at 19 Aurora Flats, Hoosen Hafajee Drive, Bluff, 

Durban. 
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2.2 The First Respondent is THE KENMONT SHCOOL, a public school in terms of 

Chapter 3 of the South African Schools Act 84 of 1996 (“the Act”) and with full legal 

capacity as a juristic person in terms of Section 15 of the Act with physical address at 

45 Island View Road, Fynnlands, Durban. 

2.3 The Second Respondent is THE KENMONT SCHOOL GOVERNING BODY, a 

governing body as defined in Section 16(1) of the Act and in terms of the Act, 

entrusted with the governance of First Respondent, with physical address at 45 Island 

View Road, Fynnlands, Durban. 

2.4 The Third Respondent is THE PROVINCIAL HEAD OF THE DEPARTMENT 

OF EDUCATION, KWAZULU-NATAL who is head of the Department of 

Education for the Republic of South Africa whose service address for the purposes of 

these proceedings is C/O the State Attorney (KwaZulu-Natal), Sixth Floor, Metlife 

Building, 391 Anton Lembede (formerly Smith) Street, Durban. 

2.5 The Fourth Respondent is THE MEMBER OF THE EXECUTIVE COUNCIL 

FOR EDUCATION whose service address for the purposes of these proceedings is 

C/O the State Attorney (KwaZulu-Natal), Sixth Floor, Metlife Building, 391 Anton 

Lembede (formerly Smith) Street, Durban. 

2.6 The Fifth Respondent is MINISTER OF JUSTICE AND CORRECTIONAL 

SERVICES whose service address for the purposes of these proceedings is C/O the 

State Attorney (KwaZulu-Natal), Sixth Floor, Metlife Building, 391 Anton Lembede 

(formerly Smith) Street, Durban. 

2.7 The Sixth Respondent is THE NATIONAL MINISTER OF BASIC EDUCATION 

who is the head of the Department of Basic Education for the Republic of South 

Africa whose services address for the purposes of these proceedings is C/O the State 
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Attorney (KwaZulu-Natal), Sixth Floor, Metlife Building, 391 Anton Lembede 

(formerly Smith) Street, Durban. 

 

3. 

FACTUAL BACKGROUND 

3.1 The Applicant son; Remano Moodley (“Remano”) who is now a major aged twenty-

three (23) was born on 8
th

 July 1993.
1
 

3.2 Remano who suffers from epilepsy was a learner at the First Respondent until he 

matriculated at the end of the 2012 academic year.
2
 

3.3 An incident occurred on 3
rd

 July 2009 between Remano and a fellow learner Anele 

who were both involved in an altercation.
3
 

3.4 A disciplinary enquiry was instituted against Remano but same was never completed 

and during the course of the hearing, Remano was directed to sit outside the 

principal’s office during breaks and effectively isolated from his fellow learners.
4
 

3.5 The efforts by the First and Second Respondents to exclude Remano from continued 

attendance at the First Respondent resulted in long and protracted litigation between 

the parties. 

 

                                                 
1
 See Appeal Record Volume 2 Page 79 

See Appeal Record Volume 6 Page 479 
2
 See Appeal Record Volume 2 Page 79 

See Appeal Record Volume 6 Page 479 
3
 See Appeal Record Volume 6 Page 479 

4
 See Appeal Record Volume 2 Page 79 

See Appeal Record Volume 6 Page 480 
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4. 

HISTORY OF THE LITIGATION 

4.1 As a result of an urgent application instituted out of the KwaZulu-Natal High Court, 

Durban, an Interim Order was granted on 18
th

 February 2010 as follows:
5
 

 

 “Pending the hearing of the application on the Opposed Roll: 

 (a) the First and Second Respondents are directed to make available to Remano 

  Moodley (the minor child): 

i. an office on the Kenmont School premises for the minor child to 

receive specialised education; 

ii. existing educators to teach the minor child his computer and Afrikaans 

subjects; 

 (b) the Third and Fourth Respondents are directed to employ an educator  

  individually to educate the minor child in the remaining subjects, in such  

  office at the school premises; 

 (c) the minor child shall enjoy breaks at different times to that enjoyed by other 

  learners, so as to ensure that he does not interact with the other learners.” 

 

4.2 The First and Second Respondents pursuant to the granting of the Interim Order 

proceeded to amend their admission policy which was designed to exclude Remano as 

a learner at the First Respondent.
6
 

                                                 
5
 See Appeal Record Volume 6 Page 450 

See Appeal Record Volume 6 Page 480 
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4.3 This amended admission policy was subjected to review proceedings out of the 

KwaZulu-Natal High Court, Durban under case number 828/2010 and on 30 March 

2012 the Honourable Madam Justice Mbatha granted an Order setting aside the First 

and Second Respondents’ decision not to re-admit Remano to the First Respondent 

and granted Orders in the following terms:
7
 

 

a) “The decision/action of the First and Second Respondents not to re-admit or 

re-instate Remano Moodley to Kenmont School, Durban, is hereby reviewed 

and set aside. 

b) The First and Second Respondents are directed to immediately admit and re-

instate Remano Moodley to Kenmont School, Durban, with immediate effect. 

c) The costs of this application are to be paid by the First and second 

Respondents jointly and severally, including the reserved costs but excluding 

the costs incurred during November 2010 when the matter came before 

Ntshangase J.” 

4.4 The First and Second Respondents thereafter sought and obtain Leave to Appeal to 

the Supreme Court of Appeals (SCA) against the Judgment of the Honourable Madam 

Justice Mbatha which appeal was dismissed with costs on 30
th

 May 2013, the SCA 

having found in terms of Section 21A(1) of the Supreme Court Act 59 of 1959 that 

                                                                                                                                                        
6
 See Appeal Record Volume 6 Page 480 

7
 Moodley v Kenmont School and Others (828/2010) [2012] ZAKZKDHC 23 (30 March 2012) 

See Appeal Record Volume 6 Page 448 
See Appeal Record Volume 6 Page 480 
See Appeal Record Volume 2 Pages 102 to 129 
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the Appeal would have no practical effect or result since Remano by the time of the 

hearing of the appeal had already left the First Respondent.
8
 

4.5 The total bill of costs arising out of the aforesaid litigation (excluding interest) 

amounts to R577 409, 39 as a result of a Warrant of Execution being issued to recover 

such costs, the First and Second Respondents on 11
th

 November 2016 sought and 

obtained an Order from the KwaZulu-Natal High Court, Durban setting aside an 

attachment on the First Respondent’s bank account and in so doing relied on Section 

58 A(4) of SASA.
9
 

 

5. 

THE HISTORY OF THE LITIGATION GIVING RISE TO THE CURRENT 

PROCEEDINGS BEFORE THIS HONOURABLE COURT 

5.1 The Applicant in a counter-application challenged the Constitutionality of Section 

58A(4) of SASA substantially on the basis that it placed a public school at an unfair 

advantage as against other litigants in that it prohibits the attachment of school assets 

to satisfy Cost Orders granted against a public school.
10

 

5.2 On 11
th

 October 2018 the KwaZulu-Natal High Court granted the Applicant’s 

counter-application and granted Orders in the following terms:
11

 

                                                 
8
 The Kenmont School & another v Moodley & others (454/12)[2013] ZASCA 79 (30 May 2013) para 13 

See Appeal Record Volume 2 Pages 130 to 140 
9
 See Appeal Record Volume 6 Page 481 

10
 See Appeal Record Volume 4 Pages 301 to 308 

11
 See Appeal Record Volume 6 Pages 447 to 469 
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a) “In respect of the order (by consent) that was made by Olsen J on 11 

November 2016 in case number 11611/2016 between the parties save for the 

sixth and seventh respondents: 

‘The interim order is discharged with costs including costs of two counsel 

where applicable.  The costs are to be paid by the first and second applicants 

jointly and severally, the one paying the other to be absolved.’ 

b) The main application is dismissed with costs. 

c) The counter-application is granted with costs. 

d) In both applications, costs should include costs of two counsel where 

applicable. 

e) Section 58A(4) of the South African Schools Act in its present form is hereby 

declared to be inconsistent with the Constitution of the Republic of South 

Africa and therefore invalid.  In order to cure the defect, the following words 

are to be read into s 58A(4) of SASA after the word “school”: 

‘without thirty days’ notice being provided to the school and the State.’ 

f) The registrar of this court is directed to lodge a copy of this judgment and 

order with immediate effect with the registrar of the Constitution Court in 

terms of the provisions of rule 16(1) of the Constitutional Court Rules. 

g) Leave is granted to the first respondent to confirm the order of constitutional 

invalidity referred to in paragraph (e) above in the Constitutional Court in 

terms of s 167(5) of the Constitution on the same papers supplemented in so 

far as may be necessary.” 
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5.3 The Applicant in these proceedings seeks confirmation of the Orders granted by the 

KwaZulu-Natal High Court referred to in sub-paragraph 5.2 supra.
12

 

5.4 The First and Second Respondents filed an Application for Leave to Appeal the 

Orders referred to sub-paragraph 5.2 supra.
13

 

5.5 The Applicant’s application for confirmation and the First Respondent’s Application 

for Leave to Appeal have been consolidated and will be heard together. 

 

6. 

 

JURISDICTION AND LEAVE TO APPEAL 

6.1 This Honourable Court in terms of Section 167(5) read with Section 175(2) of the 

Constitution of the Republic of South Africa Act 108 of 1996 (the Constitution) and 

Rule 16 of the Rules of this Honourable Court has  jurisdiction to confirm the Order 

of the High Court relating to the invalidity of Section 58A(4) of SASA.
14

 

6.2 The Applicant has applied to this Honourable Court in terms of Rule 16(4) for 

confirmation of the High Court’s Order declaring Section 58A(4) of SASA to be 

unconstitutional. 

6.3 The First and Second Respondents’ Application for Leave to Appeal to this 

Honourable Court against the Orders of the High Court regarding the Constitutional 

                                                 
12

 See Appeal Record Volume 6 Pages 470 to 474 
13

 See Appeal Record Volume 6 Pages 530 to 536 
14

 The Minister of Justice and Constitutional Developments & others v Acton 2018 (6) SA 393 CC at paragraphs 

1 and 2 
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invalidity of Section 58A(4) of SASA can be dealt with by this Honourable Court in 

terms of Rule 16(2) read with Rule 16(3) of the Rules of this Honourable Court. 

6.4 This Honourable Court therefore has jurisdiction to hear both the Applicant’s 

application for confirmation of the High Court Order and the First and Second 

Respondents’ Application for Leave to Appeal in respect of the High Court Order 

relating to constitutionality of Section 58A(4) of SASA. 

6.5 The Application for Confirmation and the Application for Leave to Appeal have been 

consolidated and will be heard together. 

 

7. 

 

ISSUES FOR DETERMINATION BY THIS HONOURABLE COURT 

7.1 The issue for determination by this Honourable Court is whether the Order of the 

High Court declaring Section 58A(4) of SASA to be unconstitutional is to be 

confirmed. 

7.2 Insofar as the First and Second Respondents’ Application for Leave to Appeal is 

concerned the issue is whether it is in the interest of justice to do so and the subsidiary 

consideration is whether or not there are reasonable prospects of such appeal being 

successful.
15

 

 

 

                                                 
15

 Ethekwini Municipality v Mounthaven (Pty) Limited (CCT05/18) [2018] ZACC 43 (31 October 2018) at 

paragraph 7 
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8. 

 

THE SOUTH AFRICAN SCHOOLS ACT 84 OF 1996 (SASA)   

8.1 Section 60(1) of SASA (prior to the amendment which took effect on 19
th

 September 

2011) read as follows: 

 “The State is liable for any damages or loss caused as a result of any act or omission 

in connection with any educational activity conducted by a public school and for 

which such public school would have been liable but for the provisions of this 

section.” 

8.2 On 19
th

 September 2011 Section 60(1) of SASA was amended as set out in sub-

paragraph 1.4 supra. 

8.3 The amendment to Section 60(1) of SASA followed the Judgment in the matter of 

Bastian Financial Services v Genl Hendrik Schoeman School
16

 which found that 

Section 60(1) prior to the amendment rendered the State liable for delictual damages 

and not contractual damages suffered by a public school but only in connection with a 

school activity. 

8.4 The amendment to Section 60(1)(a) referred to in sub-paragraph 1.4 supra rendered 

the State liable for contractual damages as well as delictual damages suffered by a 

public school. 

                                                 
16

 2008(5) SA 1 (SCA) at paragraph 27 
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8.5 Insofar as the interpretation of Section 60(1) of SASA after the amendment, regard 

must be had to the principles set out in Natal Joint Municipal Pension Fund vs 

Endumeni Municipality
17

, relating to the interpretation of legislation stated as follows: 

“Interpretation is the process of attributing meaning to the words used in a document, 

be it legislation, some other statutory instrument…….having regard to the context 

provided by reading the particular provision or provisions in the light of the 

document as a whole and the circumstances attendant upon its coming into 

existence………….consideration must be given to the language used in the light of the 

rules of grammar and syntax; the context in which the provision appears, the 

apparent purpose to which it is diverted and the material known to those responsible 

for its production…………..A sensible meaning is to be preferred to one that leads to 

insensible or unbusinesslike results or undermines the apparent purpose of the 

document.  The ‘inevitable point of departure is the language of the provision itself’ 

read in context and having regard to the purpose of the provision and the background 

to the preparation and production of the document.” 

8.6 This Honourable Court held in Diener N.O. v Minister of Justice and Correctional 

Services and others
18

 that the “ordinary rule and starting point in an interpretive 

exercise entails a determination of the plain meaning of the words in the relevant 

statutory provision to be construed”. 

8.7 In applying the aforesaid rules of interpretation it is submitted that Section 60(1) of 

SASA renders the State liable for delictual and contractual damages or loss suffered 

                                                 
17

 2012 (4)SA 593(SCA) at paragraph 18 
18

 CCT03/18 [2018] ZACC 48 (29 November 2018) at paragraph 37 
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by a public school for school activity but not for Cost Orders specifically granted 

against a public school.
19

 

8.8 In Kangra Holdings (Pty) Limited v Minister of Water Affairs
20

 the SCA explained as 

follows: 

 “The words “loss” and “damage” are not defined in the Act and must therefore be 

given, subject to their context, their ordinary meaning.  There being no contextual 

support for the argument to be derived from the wording or setting of wide and 

general import and ordinarily embraces physical damage and pecuniary loss 

(Sandton Town Council v Erf 89 Sandown Extension 2 (Pty) Ltd 1988 (3) SA 122 (A) 

at 130I-131B, a case involving provincial legislation conferring a power akin to 

expropriation) and “loss” is a synonym for “damage” (at 131G-H).” 

8.9 In Louw en ‘n Ander v Lur vir Onderwys en Kultuur, Vrystaat, en ‘n Ander
21

 it was 

held that Section 60(1) of SASA (prior to the amendment) was an umbrella provision 

which was aimed at vesting liability in the State in respect of any act or omission 

connected with educational activity conducted by a public school for which the school 

would be liable but for the provisions of this section. 

8.10 It therefore follows that Section 58 A (4) read with Section 60 (1) of the Act protects 

the assets of a public school from being attached to satisfy any Judgment or debt 

arising out of delictual or contractual damages relating to school activities which 

liability attaches to the State. 

                                                 
19

 See also in this regard Komani School and Office Suppliers Cc t/a Komani Stationers v Member of the 
Executive Council, Department of Education, EC and Others (235/2017) [2018] ZAECGHC 61 (31 July 2018) at 
paragraph 18 where it was held that the MEC for Education, Eastern Cape was liable to satisfy a contractual 
debt incurred by the school for which Judgment was granted against the school where the creditor could not 
execute due to the provisions of Section 58A(4) of SASA 
20

 1998 (4) SA 330 (SCA) at 338 F-G 
21

 2005 (6) SA 78 at paragraphs 10 and 13 
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8.11 In Tebeila Institute of Leadership, Education, Government and Training v Limpopo 

College of Nursing and MEC for Health, Limpopo Province
22

 the Constitutional 

Court set aside the Order of the High Court depriving the Applicants of their costs 

having successfully challenged the admission policy of the First Respondent and 

directed the First and Second Respondents to pay the Applicant’s costs. 

8.12 The aforesaid case is a good example where Cost Orders were granted against a 

public school albeit a nursing college jointly against the MEC for Education. 

8.13 The Fourth and Fifth Respondents were parties to these proceedings but did not 

support the First and Second Respondents in the said application which is perhaps 

why no Cost Orders were granted against the Fourth and Fifth Respondents. 
23

 

8.14 There is therefore ample authority that Cost Orders can be granted against a public 

school, the issue being as to whether such Cost Orders are to be satisfied by the public 

school or by the MEC for Education. 

8.15 In this matter the First and Second Respondents litigated without the support of the 

Fourth and Fifth Respondents and must be responsible to satisfy the Cost Orders 

granted against them.
24

 

8.16 The contention of the First and Second Respondents that the Fourth and Fifth 

Respondents are liable for such costs is with respect ill-conceived. By parity of 

reasoning, they should demand that the State pay for the expense of legal 

representation, yet used school resources to do so. The use of school resources to 

litigate mindlessly at the expense of the State could never have been intended by the 

                                                 
22

 (CCT155/14) [2015] ZACC 4; 2015 (4) BCLR 396 (CC) (26 February 2015) 
23

 See Appeal Record Volume 5 Page 382 
24

 See Appeal Record Volume 5 Pages 386 to 388 

See Appeal Record Volume 5 Page 392 
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legislature.  Moreover, the First and Second Respondents appear to approach the 

State’s resources as a war chest and as an indemnity against all types of costs orders, 

including adverse costs orders.  If the State were conceivably liable, it would also 

have the right to terminate the litigation in order to save the public purse. In this case 

the State specifically sought to impress upon the First and Second Respondents that 

they should discontinue their unlawful conduct. They blindly pursued the litigation in 

the SCA and were specifically mulcted for such myopia.  Yet they continue on this 

path believing they are entitled to make the public pay for their folly. 

 

9. 

THE CONSTITUTIONAL VALIDITY OF SECTION 58 A (4) OF SASA 

9.1 The provisions of Section 58A(4) of SASA on its proper construction offers a blanket 

protection preventing the assets of a public school from being attached as a result of 

legal action taken against the public school. 

9.2 It is this provision together with the provisions of Section 60 (1)(a) of SASA that the 

First and Second Respondents rely on to avoid payment of the Cost Orders granted 

against them. 

9.3 In terms of Section 15 of SASA every public school is a juristic person with legal 

capacity to perform functions and obligations as prescribed by the Act. 

9.4 In terms of Section 16 of SASA the governance of a school vests in its governing 

body and it may perform functions and obligations as prescribed by the Act. 
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9.5 As pointed out in Bastian Financial Services
25

 the school and its governing body in 

terms of SASA are given a considerable degree of autonomy in the governance of 

school affairs. 

9.6 The school and its governing body can therefore sue and be sued in their own names 

and have the capacity to enter into contracts with other parties and accordingly if 

litigation ensues it must be instituted against the school and its governing body. 

9.7 In terms of Section 9 (1) of the Constitution of the Republic of South Africa Act 108 

of 1996: 

 “(1) Everyone is equal before the law and has the right to equal  protection  and 

benefit of the law.” 

 (2) Equality includes the full and equal enjoyment of all rights and freedoms.  To 

promote the achievement of equality, legislative and other measures designed to 

protect or advance persons or categories of persons, disadvantaged by unfair 

discrimination may be taken. 

 (3) The state may not unfairly discriminate directly or indirectly against anyone 

one or more grounds, including race, gender, sex, pregnancy, marital status, ethnic 

or social origin, colour, sexual orientation, age, disability, religion, conscience, 

belief, culture, language and birth. 

 (4) No person may unfairly discriminate directly or indirectly against  anyone on 

one or more grounds in terms of subsection (3).  National legislation must be enacted 

to prevent or prohibit unfair discrimination. 

                                                 
25

 at paragraph 23 
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 (5) Discrimination on one or more of the grounds listed in subsection  (3)is unfair 

unless it is established that the discrimination is fair.” 

9.8 In Prinsloo v Van der Linde and Harksen v Lane
26

  

 “A law may differentiate between classes of persons if the differentiation is rationally 

linked to the achievement of a legitimate government purpose. The question is not 

whether the government could have achieved its purpose in a manner the court feels 

is better or more effective or more closely connected to that purpose. The question is 

whether the means the government chose are rationally connected to the purpose, as 

opposed to being arbitrary or capricious.”
27

 

9.9 In Nyathi v MEC for the Department of Health, Gauteng
28

 the Constitutional Court 

dealing with the provisions of Section 3 of the State Liability Act 20 of 1957 which 

prohibited attachment of property of the State to satisfy any Judgment held as follows: 

 “Section 3 effectively places the State above the law.  The section, as it stands, does 

not positively oblige the State to comply with court orders as it should.  This is not 

compatible with the plain language of ss8, 34, 165 (4) and (5) of the Constitution.” 

9.10 It is submitted that Section 58 A (4) of the Act has the same effect in that a litigant 

who obtains a Cost Order against a public school has no recourse against the school to 

recover such costs by way of attachment if the school refuses to pay the costs. 

                                                 
26

 [1997] ZACC 5; 1997 (3) SA 1012 (CC); 1997 (6) BCLR 759 (CC) at para 24-6, interpreting section 8(1) of the 

interim Constitution. This interpretation was adopted and applied to section 9(1) in Harksen v Lane NO and 
Others [1997] ZACC 12; 1998 (1) SA 300 (CC) at para 43; 1997 (11) BCLR 1489 (CC) at para 42.  
27

 Jooste v Score Supermarkets Trading (Pty) Ltd (Minister of Labour Intervening) [1998] ZACC 18; 1999 (2) SA 

1 (CC) at para 17; 1999 (2) BCLR 139 (CC) at para 16; East Zulu Motors (Pty) Ltd v Empangeni/Ngwelezane 
Transitional Local Council and Others [1997] ZACC 19; 1998 (2) SA 61 (CC); 1998 (1) BCLR 1 (CC) at para 24; 
Prinsloo above n 28 at para 25. 
28

 2008 (5) SA 94  
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9.11 The public school is effectively placed in an advantageous position in that it can 

litigate with impunity since no attachment can be made to recover any costs in the 

event that it is unsuccessful. 

9.12 On the other hand, the private litigant like the Applicant does not enjoy such 

protection or advantage in that if a Cost Order is granted against the private litigant in 

favour of a public school, an attachment can be made against such private litigant’s 

property to recover such costs. 

9.13 It therefore follows that Section 58 A (4) does not treat private litigant on equal 

footing in respect of public schools in respect of attachment or property to recover 

costs and this violates the Applicant’s rights to dignity.
29

 

9.14 It is further submitted that Section 58 A (4) of the Act is neither reasonable nor 

justifiable in an open and democratic society based on human dignity, equality and 

freedom. 

9.15 It therefore follows that Section 58 A of the Act is inconsistent with the Constitution 

of the Republic of South Africa and is therefore invalid. 

 

10. 

THE APPLICANT’S RIGHT TO DIGNITY 

10.1 In terms of Section 10 of the Constitution of the Republic of South Africa Act 106 of 

1998: 

                                                 
29

 Nyathi supra at paragraph 47 
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 “Everyone has inherent dignity and the right to have their dignity respected and 

protected.” 

10.2 The Applicant has 2 valid Cost Orders granted in his favour and to date hereof has 

been unable to obtain satisfaction in respect of these Cost Orders. 

10.3 The First and Second Respondents contend that in terms of Section 60(1)(a) of SASA 

the State is liable to honour the Cost Orders granted in favour of the Applicant. 

10.4 The Third and Fourth Respondents on the other hand contend that no Cost Orders 

were granted against them and since they did not support the First and Second 

Respondents in the litigation, they are not liable for such Cost Orders. 

10.5 The Applicant accordingly is faced with an invidious position in that his right to 

dignity to obtain satisfaction in respect of both Cost Orders has undoubtedly been 

violated. 

10.6 In Nyathi v MEC for Department of Health, Gauteng
30

 a case dealing with the 

constitutionality of the then provision of Section 3 of the State Liability Act 20 of 

1957 which read as follows: 

 “No execution, attachment or like process shall be issued against the defendant or 

respondent in any such action or proceedings or against any property of the State, but 

the amount, if any, which may be required to satisfy any judgment or order given or 

made against the nominal defendant or respondent in any such action or proceedings 

may be paid out of the National Revenue Fund or a Provincial Revenue Fund as the 

case may be.” 

                                                 
30

 2008 (5) SA 94  
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10.7 This Honourable Court found that  

 “Section 3 does not, therefore, treat judgment creditors as equal before the law.  It 

also violates the dignity provisions of s 10.  For all these reasons, I conclude that s 3 

limits the right to equality before the law and the right to equal protection and benefit 

of the law guarantee be s 9(1) and the right of access to courts guaranteed by s 34 of 

the Constitution.”
31

 

10.8 The provisions of Section 58A(4) of SASA are virtually identical to the erstwhile 

provision of Section 3 of the State Liability Act in that it places the First and Second 

Respondents above the law and accordingly the Applicant’s right to dignity has been 

violated.
32

 

10.9 The provisions of Section 58A(4) of SASA is neither reasonable nor justifiable in an 

open and democratic society based on equality before the law in that a public school 

who chooses to litigate in its own name should face the same consequences as any 

other litigant when it comes to enforcements of Cost Orders.
33

 A public school has no 

right to use State resources to litigate as if it has an indemnity.  This would lead to 

untenable consequences and uncontrollable costs at the expense of the public purse.  

10.10  It is therefore submitted that the findings of the Court a quo must be confirmed. 

 

 

 

                                                 
31

 Nyathi supra at paragraph 47 
32

 Nyathi supra at paragraph 44 and 45 
33

 Nyathi supra at paragraph 50 
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11. 

THE FIRST AND SECOND RESPONDENTS’ APPLICATION FOR LEAVE TO 

APPEAL 

11.1 The First and Second Respondents contend that the provisions of Section 60 of 

SASA, the Fourth and Fifth Respondents are liable to honour the Cost Orders granted 

in favour of the Applicant in terms of the provisions of the State Liability Act. 

11.2 The difficulty with this contention by the First and Second Respondents is that 

Section 60(1) of SASA specifically on a proper interpretation indemnifies the public 

school against contractual and delictual loss suffered by such public school but only 

in connection with a school activity. 

11.3 In this matter an application was brought to set aside the First and Second 

Respondents’ amended Admission Policy which was designed to exclude the 

Applicant’s minor child from attending the First Respondent. 

11.4 The Cost Orders granted against the First and Second Respondents arose as a result of 

the Applicant being successful in setting aside the amended Admission Policy of the 

First and Second Respondents. 

11.5 It therefore follows that the application to set aside the amended Admission Policy of 

the First and Second Respondents and the Cost Orders granted against the First and 

Second Respondents does not fall within the ambit of Section 60(1) of SASA and 

accordingly the Third and Fourth Respondents are not liable for such Cost Orders 

hence Leave to Appeal should be refused since there are no reasonable prospects of 

success and it is not in the interests of justice to unfairly discriminate as between a 

citizen and a public school in respect of costs orders. 



23 

12. 

THE FOURTH TO THE SEVENTH RESPONDENTS’ APPROACH TO THE 

MATTER 

12.1 The Fourth to the Seventh Respondents contend that the First Respondent is a well-

resourced school and accordingly have the capacity to settle the Cost Orders granted 

against them.
34

 

12.2 The Fourth to the Seventh Respondents further contend that no Cost Order was 

granted against them and they did not support the conduct of the First and Second 

Respondents and were of the view that the amended Admission Policy was ultra vires 

the South African Schools Act.
35

 

12.3 The Fourth to the Seventh Respondents accordingly disavow liability to honour the 

Cost Orders substantially on the basis that the First and Second Respondents acted 

contrary to the instructions of the State and embarked on costly and luxurious 

litigation and should therefore honour the Cost Orders granted against them. 

12.4 The issue to be considered is not whether the First and Second Respondents can 

afford to settle the Cost Orders but rather whether the First and Second Respondents 

or the Fourth and Fifth Respondents are liable to honour the Cost Orders granted in 

favour of the Applicant.
36

 

12.5 It is true that the Third and Fourth Respondents did not support the First and Second 

Respondents in these proceedings and no Cost Orders were granted against them. 
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 See Appeal Record Volume 8 Pages 611 to 629 
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 See Appeal Record Volume 6 Page 523 
36

 See Appeal Record Volume 6 Page 524 
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12.6 As alluded to earlier in these Heads of Argument on a proper interpretation of Section 

60(1)(a) of SASA the Third and Fourth Respondents are not liable to honour the Cost 

Orders granted against the First and Second Respondents. 

12.7 If however it is found that the provisions of Section 60(1) of SASA does render the 

Third and Fourth Respondents liable to honour the Cost Orders granted against the 

First and Second Respondents then the Applicant has no objections to such Cost 

Orders being paid by the Third and Fourth Respondents. 

12.8 It is not in dispute that the Applicant is entitled to have the Cost Orders granted in his 

favour satisfied given the difficulty that the Applicant has faced with the conduct of 

the First and Second Respondents and the Third and Fourth Respondents both of 

whom deny liability to honour the Cost Orders. 

12.9 The Applicant accordingly had no alternative but to embark on further litigation to 

seek satisfaction of the Cost Orders granted in his favour for which the Applicant 

cannot be faulted or criticized. 

12.10 If this Honourable Court finds that the Third and Fourth Respondents are not liable to 

honour the Cost Orders granted against the First and Second Respondents then the 

Applicant’s Application for Confirmation of the Order of Invalidity of Section 58A(4) 

of SASA must succeed and the First and Second Respondents’ appeal must fail. 
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13. 

THE APPROPRIATE REMEDY 

13.1 In the circumstances of this matter it is appropriate that this Honourable Court 

invokes its powers to read in to Section 58A(4) of SASA after the word ‘school’ 

 “without thirty days’ notice being provided to the school and the state”
37

 

13.2 The reading in of the aforesaid words would give fair and adequate notice to the 

school and the state that if the Cost Order is not satisfied then the assets of the school 

can be attached to satisfy such Cost Orders. 

13.3 In the alternative the following words can also be read into Section 58A(4) after the 

word ‘school’: 

 “save in instances where Cost Orders granted against the school which remains 

unsatisfied after thirty days’ notice is given to the school and the state” 

13.4 The reading in of the aforesaid words either as provided for by the Court a quo or as 

set out in sub-paragraph 11.3 supra would cure the defect in Section 58A(4) of 

SASA. 

13.5 A public school who chooses to litigate must therefore be placed on equal footing 

with any other private litigant when it comes to enforcement of Cost Orders. 
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 J v Director General: Department of Home Affairs 2003(5)SA 621 at 628 paragraph 18 
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14. 

CONCLUSION 

14.1 It is submitted that the application for confirmation of the Order of the High Court 

succeed with costs including the costs of two (2) Counsel where so employed. 

14.2 That the Appeal by the First and Second Respondents be dismissed with costs 

including the costs of two (2) Counsel where so employed. 

14.3 That the Cost Orders granted in sub-paragraphs 14.1 and 14.2 supra be paid by the 

First and Second Respondents jointly and severally the one paying the other to be 

absolved. 

14.4 Alternatively, in the event that it is found that Section 58A(4) is not unconstitutional 

then the Third and Fourth Respondents be directed to pay the Cost Orders granted in 

favour of the Applicant as well as the costs of the proceedings of the High Court and 

this Honourable Court such costs to include the costs of two (2)  Counsel. 

14.5  The Applicant is undoubtedly entitled to have the Cost Orders honoured either by the 

First and Second Respondents or by the Third and Fourth Respondents. 
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