
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
CONSTITUTIONAL HILL, JOHANNESBURG 

 
                                                                 CC CASE NO.:  

      CASE NO. COURT A QUO:11611/2016 

In the matter between: 

 

DEVERAJH MOODLEY      APPLICANT 
  
and  
 
 

THE KENMONT SCHOOL     FIRST RESPONDENT 

THE KENMONT SCHOOL GOVERNING BODY SECOND RESPONDENT 
 
THE PROVINCIAL HEAD OF THE DEPARTMENT 
OF EDUCATION, KWAZULU-NATAL   THIRD RESPONDENT 
 
THE MEMBER OF THE EXECUTIVE COUNCIL 
FOR EDUCATION, KWAZULU-NATAL   FOURTH RESPONDENT 
 
MINISTER OF JUSTICE AND CORRECTIONAL 
SERVICES       FIFTH RESPONDENT 
 
NATIONAL MINISTER OF BASIC EDUCATION SIXTH RESPONDENT 
 

________________________________________________________________ 

 FOUNDING AFFIDAVIT 

 

I the undersigned VIREN SINGH do hereby make oath and say that: 

 

1. 

 

I am: 

 

1.1 an adult male; 
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1.2 practising attorney; 

1.3 practising under the name and style of Viren Singh Attorneys; 

1.4 carrying on business at 239 Mathew Meyiwa Road (Stamford Hill Road), 

Greyville, Durban; 

1.5 duly authorised to depose to this affidavit on behalf of the Applicant, an 

adult male, a police officer, presently residing at 19   Aurora   Flats, 133  

Hoosen    Haffejee   Road, Bluff, Durban. 

 

2. 

 

The First Respondent is THE KENMONT SCHOOL, a public school in terms of 

Chapter 3 of the South African Schools Act 84 of 1996 (“the Act”) and with full 

legal capacity as a juristic person in terms of Section 15 of the Act with physical 

address at 45 Island View Road, Fynnlands, Durban. 

 

3. 

 

The Second Respondent is THE KENMONT SCHOOL GOVERNING BODY, a 

governing body as defined in Section 16(1) of the Act and in terms of the Act, 

entrusted with the governance of First Respondent, with physical address at 45 

Island View Road, Fynnlands, Durban. 
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4. 

 

The Third Respondent is THE PROVINCIAL HEAD OF THE DEPARTMENT 

OF EDUCATION, KWAZULU-NATAL who is the head of the Department of 

Education for the Republic of South Africa whose service address for the 

purposes of these proceedings is C/O the State Attorney (KwaZulu-Natal), Sixth 

Floor, Metlife Building, 391 Anton Lembede (Formerly Smith) Street, Durban. 

 

5. 

 

The Fourth Respondent is THE MEMBER OF THE EXECUTIVE COUNCIL FOR 

EDUCATION, KWAZULU-NATAL whose service address for the purposes of 

these proceedings is C/O the State Attorney (KwaZulu-Natal), Sixth Floor, Metlife 

Building, 391 Anton Lembede (Formerly Smith) Street, Durban. 

 

6. 

 

The Fifth Respondent is MINISTER OF JUSTICE AND CORRECTIONAL 

SERVICES whose service address for the purposes of these proceedings is 

C/O the State Attorney (KwaZulu-Natal), Sixth Floor, Metlife Building, 391 Anton 

Lembede (Formerly Smith) Street, Durban. 
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7. 

 

The Sixth Respondent is THE NATIONAL MINISTER OF BASIC EDUCATION 

who is the head of the Department of Basic Education  for the Republic of South 

Africa whose service address for the purposes of these proceedings is C/O the 

State Attorney (KwaZulu-Natal), Sixth Floor, Metlife Building, 391 Anton 

Lembede (Formerly Smith) Street, Durban 

 

8. 

 

The facts contained herein are true and correct and within my personal 

knowledge and belief unless otherwise stated. 

 

9. 

 

The purpose of this Application is to seek the relief sought in the Notice of 

Motion. I am advised that it is necessary to briefly but precisely set out the 

sequence of events that gave rise to these proceedings. I enclose hereto marked 

“A” a copy of the Judgment of the Court a quo and “B” a copy of the Order 

granted by the Court a quo which forms the subject matter of these proceedings. 
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10. 

 

I have been the Applicant’s attorney of record from the inception of this matter 

and accordingly I am fully aware of the facts and circumstances in respect of this 

matter and accordingly I can depose to this affidavit. 

 

11. 

 

FACTUAL BACKGROUND 

 

11.1 The Applicant’s son; Remano Moodley (“Remano”) who is now a major 

was born on 8th July 1993. 

 

11.2 Remano was a learner at the First Respondent until he matriculated at the 

end of the 2012 academic year. 

 

11.3 This matter regrettably has a long history followed by protracted litigation 

between the First Respondent and the Applicant relating to Remano’s 

continued attendance at the First Respondent. 

 

11.4 An incident occurred on 3rd July 2009 between Remano and a fellow 

learner Anele who were both involved in an altercation. 
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11.5 A disciplinary enquiry was instituted against Remano but same was never 

completed and during the course of the hearing, Remano was directed to 

sit outside the principal’s office during breaks and effectively isolated from 

his fellow learners. 

 

11.6 An urgent application was instituted out of the KwaZulu-Natal High Court, 

Durban to deal with the state of affairs referred to in sub-paragraph 11.5 

supra and an Interim Order was granted on 18th February 2012 as set out 

in paragraph 9 of the Judgment of the Court a quo (Annexure “A”). 

 

11.7 The First Respondent pursuant to the granting of the Interim Order 

changed their admission policy which was designed to exclude Remano 

from further attendance at the First Respondent. 

 

11.8 The amended admission policy was subject to review proceedings 

instituted in the KwaZulu-Natal High Court, Durban and on 30th March 

2012 the Honourable Madam Justice Mbatha granted an Order setting 

aside the First and Second Respondents’ decision not to re-admit 

Remano to the First Respondent. 

 

11.9 The terms of this Order are set out in paragraph 1 of the Judgment of the 

Court a quo (Annexure “A” hereto). 
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11.10 The First and Second Respondents’ sought and obtained Leave to Appeal 

to the Supreme Court of Appeals (SCA) against the Judgment of the 

Honourable Madam Justice Mbatha which appeal was dismissed with 

costs on 30th May 2013, the SCA having found in terms of Section 21A(1) 

of the Supreme Court Act 59 of 1959 that the Appeal would have no 

practical effect or result since Remano by the time of the hearing of the 

appeal had already left the First Respondent. 

 

12. 

 

BILL OF COSTS 

 

12.1 The bill of costs in respect of the hearings before the KwaZulu-Natal High 

Court, Durban (under case no. 828/2010) was taxed and allowed in the 

amount of R403 878, 78. 

 

12.2 The bill of costs in respect of the hearing before the SCA was taxed and 

allowed in the sum of R173 530, 61. 

 

12.3 The total amount due to the Applicant (excluding interest) is R577 409,39, 

which amount to date hereof remains unpaid. 

 



 8 

12.4 There is no dispute with regarding the outstanding tax cost due to the 

Applicant referred to in sub-paragraph 12.3 supra. 

 

12.5 The Applicant has been unable to recover the outstanding costs 

notwithstanding being in possession of two (2) valid Court Orders directing 

the First and Second Respondents to pay such costs. 

 

13. 

 

EXECUTION ON THE COST ORDERS 

 

13.1 On 7th July 2016 a Warrant of Execution was issued against the First and 

Second Respondents in respect of the tax bill of costs. 

 

13.2 An amount of R386 710, 00 was attached in the bank account of the First 

Respondent which was held at ABSA Bank Limited as well as  a motor 

vehicle and certain furniture was also duly attached which was 

subsequently released on the advice of Counsel. 

 

13.3 It also needs to be mentioned that prior to issuing a Warrant of Execution 

in respect of costs, efforts were made to settle the question of costs with 

the First and Second Respondents and their erstwhile attorneys but to no 

avail. 
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13.4 On 11 November 2016 the First and Second Respondents sought and 

obtained an Order setting aside the Warrant of Execution and subsequent 

attachment of the First Respondent’s bank account. 

 

13.5 The First and Second Respondents’ relied on the provisions of Section 

58A(4) of the South African Schools Act 84 of 1996 ("SASA") which 

prohibits the attachment of assets of a public school as a result of legal 

action taken against the school. 

 

14. 

 

THE CONSTITUTIONALITY OF SECTION 58A(4) OF SASA 

 

14.1 In terms of Section 58A(4) of SASA, the First Respondent’s assets are 

protected from attachment as a result of any legal action taken against the 

First Respondent. 

 

14.2 In terms of Section 60(1) of the Act the State is liable for any delictual or 

contractual damages or loss in connection to school activity suffered by a 

school (the First Respondent). 
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14.3 The provisions of Section 58A(4) and 60(1) of SASA must be read 

together which effectively means that the State is liable for any delictual or 

contractual damages or loss suffered by a public school (the First 

Respondent). 

 

14.4 The satisfaction of Cost Orders granted against a public school (the First 

Respondent) does not with respect fall within the ambit of Section 60(1) of 

SASA and accordingly the State is not liable for such Cost Orders. 

 

14.5 A public school therefore is placed in an advantageous position in that it 

can litigate with impunity and if unsuccessful, no execution against the 

assets of the public school is permitted where as any other litigant who 

unsuccessfully litigates is liable to have his/her assets attached to satisfy 

any Cost Orders that may be granted against them. 

 

14.6 The differentiation between a public school and any other litigant insofar 

as the attachment of assets to satisfy Cost Orders is concerned clearly 

violates the equality Clause as envisaged in Section 9(1) of the 

Constitution, in addition thereto the Applicant’s right to dignity as 

envisaged in Section 10 of the Constitution is being violated due to his 

inability to seek satisfaction for the Cost Orders awarded in his favour. 
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14.7 It must also be borne in mind that if the Applicant was the unsuccessful 

litigant and the Cost Order was granted against him, the First and Second 

Respondents’ will be entitled to attach the assets of the Applicant to 

satisfy such Cost Orders. 

 

14.8 The Applicant, however, cannot attach the assets of the First Respondent 

by virtue of the provisions of Section 58A(4) of SASA which affords the 

First Respondent blanket protection against the attachment of its assets to 

satisfy Cost Orders which is inherently unfair. 

 

14.9 This differentiation cannot be justified in an open and democratic society 

based on freedom and equality. 

 

14.10 In order to remedy this lacuna the words "without thirty days' notice being 

provided to the school and the State" must be read into Section 58A(4) of 

SASA after the word 'school'. 
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15. 

 

JURISDICTION OF THIS HONOURABLE COURT 

 

15.1 In terms of Section 167(5) of the Constitution this Honourable Court 

makes the final decision whether an act of parliament or provincial act is 

Constitutional and any Order of invalidity by the SCA or the High Court 

must be confirmed by this Honourable Court. 

 

15.2 It therefore follows that in terms of Section 167(5) of the Constitution the 

declaration by the High Court that Section 58A(4) of SASA is 

unconstitutional must be confirmed by this Honourable Court before such 

Order has any force. 

 

15.3 In terms of Section 15(1)(a) of the Superior Courts Act 10 of 2013 the 

finding by the High Court that Section 58A(4) of SASA is unconstitutional 

must be referred to this Honourable Court for confirmation. 

 

15.4 In terms of Section 167(3)(b)(i) and (ii) of the Constitution this Honourable 

Court is the highest court of the Republic of South Africa and may decide 

Constitutional matters and any other matter if Leave to Appeal is granted 

on the grounds that such matters raise arguable points of law of general 

public importance may be considered by this Honourable Court. 
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15.5 This matter undoubtedly deals with the unconstitutionality of Section 

58A(4) of SASA and raises arguable points of law which is undoubtedly of 

public importance as to whether or not the assets of a  public school may 

be attached to satisfy Cost Orders granted against such public school and 

accordingly this Honourable Court should entertain this matter. 

 

 

16. 

 

CONCLUSION 

 

16.1 The Applicant humbly submits that this matter is of considerable 

importance to him in that he is unable to obtain satisfaction of the Cost 

Orders granted in his favour by virtue of the provisions of Section 58A(4) 

of SASA. 

 

16.2 In addition to the Constitutionality of Section 58A(4) of SASA this matter is 

also of public importance in that litigants need to know if Cost Orders are 

granted in their favour  against public schools whether or not the State is 

liable for such Cost Orders and if not whether the assets of the public 

school may be attached to satisfy such Cost Orders. 
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16.3 It must also be borne in mind that the Third and Fourth Respondents did 

not support the First and Second Respondents’ in this protracted litigation 

and no Cost Order was granted against them and accordingly they have 

refused to satisfy the Cost Orders granted against the First and Second 

Respondents. 

 

16.4 The Applicant is therefore left in a helpless position in that he has two (2) 

valid Cost Orders granted in his favour and cannot obtain satisfaction for 

his Cost Orders, which is inherently unfair. 

 

16.5 The Applicant accordingly humbly applies to this Honourable Court for 

confirmation of the declaration by the High Court that Section 58A(4) of 

SASA is unconstitutional. 

 

__________________________ 
DEPONENT 

I hereby certify that the deponent has acknowledged that he/she knows and 

understands the contents of this affidavit that was duly sworn to and signed at 

DURBAN before me on this the                day of                                      2018, the 

regulations contained in Government Notices Nos. R1258 of the 21st July 1972 

and R1648 of the 16th August 1977, as amended, having been complied with. 

 

      ____________________________ 
      COMMISSIONER OF OATHS 

 


