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MEDIA SUMMARY 

________________________________________________________________________ 

 

The following explanatory note is provided to assist the media in reporting this case and 

is not binding on the Constitutional Court or any member of the Court. 

 
On Tuesday, 7 May 2019 at 10h00, the Constitutional Court will hear two applications 

concerning the scope of protection provided by section 154(3) of the Criminal Procedure 

Act (CPA) for the anonymity of child victims of crime.  The first application is for 

confirmation of part of an order handed down by the Supreme Court of Appeal (SCA) 

declaring section 154(3) to be constitutionally invalid to the extent that the provision does 

not protect the identity of child victims in criminal proceedings.  The second is an 

application for leave to appeal against the second part of the SCA order which held that 

section 154(3) is constitutionally valid even though it does not ensure ongoing anonymity 

of child accused persons, victims and witnesses once they turn 18. 

 

In 1997 the second applicant, KL, was taken from her biological parents in the maternity 

ward at Groote Schuur Hospital in Cape Town.  She was raised by her abductor, who she 

understood to be her mother.  In 2015 when KL was 17 years old she was found by her 

biological parents.  Her abductor was criminally charged and prosecuted, and KL was a 

potential but unconfirmed witness in her abductor’s trial.  The trial was scheduled to 

begin after KL’s 18th birthday.  KL’s story caused a media frenzy.  Concerned by the 

media attention, KL approached the first applicant, the Centre for Child Law (CCL), for 

legal support.  The CCL wrote to all major media houses seeking an undertaking that they 

would not reveal KL’s identity.  That undertaking was not provided, prompting the CCL 

and KL together with Childline South Africa, the National Institute for Crime Prevention 

and the Reintegration of Offenders and the Media Monitoring Trust (applicants) to 

initiate urgent litigation in the High Court of South Africa, Gauteng Division, Pretoria 

(High Court). 

 



In the High Court, the applicants sought an interim order prohibiting the publication of 

any information that revealed or might reveal the identity of KL, and interdicting the first 

to third respondents, Media 24 Limited, Independent Newspapers (Pty) Ltd and Times 

Media Group Limited (media respondents) from publishing any identifying information 

about KL.  This urgent interim relief was granted.  The applicants also sought a 

declaration that section 154(3), when properly interpreted, protects the anonymity of 

child victims of crime.  Alternatively, they sought a declaration that section 154(3) was 

constitutionally invalid for failing to provide that protection.  The applicants also sought a 

declaration that the protection in section 154(3) did not cease to apply when a child 

victim, accused or witness turned 18.  Alternatively if section 154(3) does not apply once 

a child turns 18, they sought a declaration that section 154(3) was constitutionally 

invalid. 

 

The High Court held that section 154(3) could be purposively interpreted to extend 

identity protection to child victims in criminal proceedings.  However, the High Court 

held that section 154(3) should not be interpreted to provide open-ended identity 

protection for children even when they become adults.  The High Court thus refused to 

make the declaration of ongoing protection into adulthood and dismissed that part of the 

constitutional challenge. 

 

The applicants took the High Court’s dismissal of ongoing identity protection on appeal 

to the SCA.  The media respondents, cross-appealed in respect of the High Court’s 

finding that section 154(3) extends to child victims.  The majority of the Supreme Court 

of Appeal held that section 154(3) does not extend to child victims in criminal 

proceedings and is therefore constitutionally invalid.  It ordered Parliament to remedy the 

constitutional invalidity.  However, the majority dismissed the appeal in respect of 

ongoing identity protection.  The minority agreed that section 154(3) is unconstitutional 

for failing to protect child victims but would have extended the protection of child 

victims into adulthood. 

 

In the Constitutional Court the applicants seek confirmation of the SCA’s declaration of 

constitutional invalidity of section 154(3) on the basis that the provision fails to protect 

the identity of child victims and breaches the paramountcy of the best interest of the child 

and the rights to dignity and privacy.  The applicants also apply for leave to appeal the 

SCA majority’s finding that section 154(3) is not constitutionally invalid for failing to 

provide ongoing protection to child victims, witnesses and accused. 

 

The media respondents oppose the applications.  They assert that the two extensions of 

section 154(3) that the applicants seek are constitutionally impermissible, as they conflict 

with the rights to freedom of expression, the principle of open justice, and the best 

interests of the child principle.  The media respondents argue that statutory exceptions to 

the open justice principle sufficiently provide identity protection to children on a case-by-

case basis.  The media respondents further argue that ongoing protection would lead to a 

significant intrusion into the right to freedom of expression and the open justice principle.  

They argue that extending section 154(3) would breach the separation of powers 



principle, as doing so would contravene the will of the legislature to draw a line between 

child and adult offenders. 


