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THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

    

           CCT: 261/2018 

In the matter between: 

 
CENTRE FOR CHILD LAW                       1

st
 

Applicant 

KL                  2
nd

 Applicant 

CHILDLINE SOUTH AFRICA              3
rd

 Applicant 

NICRO                 4
th
 Applicant 

MEDIA MONITORING AFRICA TRUST             5
th
 Applicant 

 

and 

 

MEDIA 24 LIMITED                   First Respondent 

INDEPENDENT NEWSPAPERS (PTY) LTD                    Second Respondent 

TIMES MEDIA GROUP LIMITED                                    Third Respondent 

MINISTER OF JUSTICE AND CORRECTIONAL SERVICES              Fourth 

Respondent 

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS         Fifth Respondent 

 

FIRST TO THIRD RESPONDENTS’ PRACTICE NOTE  

 

 
NATURE OF THE MATTER AND THE ISSUES 
 
 
1. This matter concerns a challenge to the constitutional validity of s 154(3) of the 

Criminal Procedure Act 51 of 1977 (the CPA).   

2. The issues  be argued are whether s 154(3) is unconstitutional for not 

containing two general rules:   
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2.1. That no person may publish, in any manner whatever, any information 

that reveals or may reveal the identity of a child who is the victim of any 

crime in any criminal proceedings (“the victim protection rule”). 

2.2. That the prohibition of the publication of any information, in any manner 

whatever, that reveals or may reveal the identity of a child accused, 

witness or victim in any criminal proceedings, is indefinite and lifelong 

(“the ongoing protection rule”).   

SUMMARY OF THE RESPONDENTS’ ARGUMENT 

3. The respondents contend that the two general rules will have a drastic and 

unjustifiable impact on the open justice principle and the right to freedom of 

expression; that the scope of s 154(3) is rationally related to its purpose of 

protecting children that participate in criminal proceedings, and is not 

unconstitutional for want of the two general rules the applicants seek to impose 

on it; and that where anonymity protection is required for non-participant child 

victims, this can and must be granted by courts on a case-by-case basis in 

accordance with s 28(2) of the Constitution.  

4. The respondents argue that the Constitution does not permit the court’s 

adoption of the victim protection rule for at least four reasons.   

4.1. The Constitution requires the open justice principle to remain the 

general and default rule, and does not permit the courts to adopt and 

impose general restrictions on this principle. 

4.2. The victim protection rule is an unjustifiable limitation of the right to 

freedom of expression, particularly because it operates as a prior 
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restraint in circumstances where the restraint is not required in the 

interests of justice or to prevent harm. 

4.3. The Constitution does not permit the court to create or extend a 

statutory offence, save in the most exceptional cases. Since a breach of 

the prohibition on publication in s 154(3) is a criminal offence (under s 

154(5)), extending the publication ban entails the extension of a crime.   

4.4. Section 28(2) does not permit the victim protection rule, as unhindered 

publication will be in the best interests of some child victims. 

5. Even if the court’s imposition of a general victim protection rule were 

permissible, it is not constitutionally required.  The applicants have not shown 

that the rights of child victims are generally infringed as a result of the absence 

of the broad publication ban that they seek. They have also not shown that 

publication is generally harmful irrespective of the nature of the crime.  It does 

not follow that, because the law protects children who participate in criminal 

proceedings, it must also protect child victims who do not participate in the 

proceedings.   

6. The Constitution also does not permit the imposition of “the ongoing protection 

rule” for which the applicants contend.  The rule would unjustifiably infringe the 

open justice principle and the right to freedom of expression would be 

extensive.  Even if some legislative amendment were required to extend the 

protections under s 154(3) to children for some period after they turn 18, the 

relief the applicants seek is over-broad, and does not strike an appropriate 

balance between the rights and interests involved. The constitutional separation 

of powers also precludes the court from extending s 154(3) as the applicants 

propose. 
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7. The ongoing protection rule is not constitutionally required.  The media 

respondents dispute the applicants’ interpretation of s 28(2) of the Constitution 

(from which they derive a so-called “principle of ongoing protection”).  While s 

28(2) has been applied to inform the sentencing of child offenders after they 

reach the age of majority, s 28(2) does not require adults to be protected 

indefinitely from any harm associated with their experiences as children. 

ESTIMATED DURATION OF ARGUMENT:  One day 

PORTIONS OF THE RECORD TO BE READ:  The parties have reduced the appeal 

record to those portions that are necessary for the determination of the matter.   

AUTHORITIES ON WHICH PARTICULAR RELIANCE WILL BE PLACED 

Statutes 

Criminal Procedure Act 51 of 1977, chapter 20 

Child Justice Act 75 of 2008 

South African cases 

Director of Public Prosecutions, Transvaal v Minister of Justice and Constitutional 
Development and Others 2009 (4) SA 222 (CC)  

Independent Newspapers (Pty) Ltd v Minister for Intelligence Services and Another, In 
Re Masetlha v President of the Republic of South Africa and Another 2008 (5) SA 31 
(CC)  

S v Jordan and Others 2002 (6) SA 642 (CC)  

Teddy Bear Clinic for Abused Children and Another v Minister of Justice and 
Constitutional Development and Another 2014 (2) SA 168 (CC)  

Van Breda v Media 24 Limited and Others; National Director of Public Prosecutions v 
Media 24 Limited and Others [2017] 3 All SA 622 (SCA); 2017 (2) SACR 491 (SCA) 

United Kingdom 
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C v Secretary of State [2016] UKSC 2 

In re Guardian News and Media Ltd and Others [2010] UKSC 1 

In re S [2004] UKHL 47; [2005] 1 AC 593 

R (on the application of JC) v Central Criminal Court [2014] EWCA Civ 1777 

Canada 

Canadian Broadcasting Corporation v New Brunswick (Attorney General) [1996] 3 
S.C.R. 480 

Dagenais v Canadian Broadcasting Corporation [1994] 3 S.C.R. 835 

R v Mentuck [2001] 3 S.C.R. 442; 2001 SCC 76 

 

 

Wim Trengove SC 

Janice Bleazard 

 

Counsel for the First to Third Respondents 

       Chambers, Sandton and Cape Town 

       12 March 2019 

 

 

 


