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INTRODUCTION  

1. The applicants contend for two general rules that will have a drastic impact on 

the open justice principle and the right to freedom of expression.  These are:  

1.1. That no person may publish, in any manner whatever, any information 

that reveals or may reveal the identity of a child who is the victim of any 

crime in any criminal proceedings. 

1.2. That the prohibition of the publication of any information, in any manner 

whatever, that reveals or may reveal the identity of a child accused, 

witness or victim in any criminal proceedings, is indefinite and lifelong.   

2. The applicants contend that s 154(3) of the Criminal Procedure Act 51 of 1977 

(“the CPA”) is unconstitutional for not containing these two general rules.  

3. The media respondents accept that there are cases in which anonymity 

protection for child victims is appropriate and should be granted, and that such 

protection sometimes needs to be extended into adulthood.   

4. However such protection can, and must, be granted by the courts on a case-by-

case basis where it is required. Courts have a wide power to grant anonymity 

protection to persons involved or affected by proceedings before them. 
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4.1. The High Court has the inherent power to grant anonymity orders as an 

incident of its power to regulate its own proceedings under s 173 of the 

Constitution.
1
 

4.2. Both the High Court and the Magistrates’ Court have the statutory 

power to grant anonymity orders, as this is implied in the power to order 

that criminal proceedings be held in camera in s 153(1), read with s 

154(1), of the CPA.
2
 

4.3. If the media respondents’ interpretation of the court’s statutory power to 

grant anonymity orders in criminal proceedings is incorrect, then the 

CPA may be unconstitutional to that extent only.  

5. The effect of s 28(2) of the Constitution is to impose a duty on the court to 

consider, on a case-by-case basis, whether anonymity protection is required for 

child victims who are not participating as witnesses in the proceedings.
3
   

6. The applicants describe the cases of KL, MVB, PN, DS and MO to motivate for 

the two general rules they seek.  But these are all undoubtedly exceptional 

cases.   They are cases in which a court should, in all likelihood, grant or extend 

                                                           
1
 Independent Newspapers (Pty) Ltd v Minister for Intelligence Services and Another, In Re Masetlha v President 

of the Republic of South Africa and Another 2008 (5) SA 31 (CC) at para 45; and Van Breda v Media 24 Limited 
and Others; National Director of Public Prosecutions v Media 24 Limited and Others [2017] 3 All SA 622 (SCA); 
2017 (2) SACR 491 (SCA) para 159, citing SABC Ltd v National Director of Public Prosecutions and others 
[2006] ZACC 15; 2007 (1) SA 523 (CC) paras 35-36. 

2
 As is explained in Hiemstra’s Criminal Procedure, in camera orders under s 153 of the CPA can be “graded” or 

adapted to the circumstances.  For example, a presiding officer can have the courtroom cleared of everybody but 
the legal practitioners, or of all members of the public who do not have a direct interest in the proceedings; a 
witness can testify masked and/or under a pseudonym (citing S v Nzama and Another 1997 (1) SACR 542 (D).)  
Section 154(1) of the CPA makes clear that prohibitions on publication may be granted with any orders granted 
under s 153(1), although the prohibition of publication need not correspond to the order for exclusion of the 
public.  See Hiemstra’s commentary on ss 153-154 at 22-21 to 22-23 esp. 

3
 Following the approach of this Court in Director of Public Prosecutions, Transvaal v Minister of Justice and 

Constitutional Development and Others 2009 (4) SA 222 (CC) paras 113-115, 128-131. 
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anonymity orders if required to exercise its discretion.  These cases do not 

establish the need for the general rules that the applicants seek.   

6.1. They do not show that, in all or most criminal proceedings regardless of 

the nature of the crime, it is harmful for a child to be identified as a 

victim of a crime. 

6.2. They do not show that lifelong and indefinite anonymity protection is 

generally required for persons who were accused, witnesses or victims 

of crime in their youth. 

7. The applicants never address the implication that, if the rules they seek were to 

be implemented, they would also apply to millions of run-of-the-mill cases, 

accused, witnesses and victims, without any justification at all.  The applicants 

do not explain why, because it may be necessary to protect the identity of 

victims or to extend their protection into adulthood in some cases, and for some 

crimes, universal rules to that effect are required or appropriate in all cases and 

for all crimes. 

8. The applicants’ expert evidence does not support the general rules they seek.  It 

does not establish that the disclosure of the identity of child victims is harmful in 

all or even most cases and contexts.  Their expert evidence goes no further 

than that “harm can arise from identification whenever child victims suffer 

trauma as a result of the crime”.
4
   

                                                           
4
 Del Fabbro supplementary affidavit v 9 p 895 paras 8 and 8.1 
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8.1. This clearly applies to child victims of sexual offences and child abuse.
5
  

For these crimes, it can indeed be accepted as generally true that 

disclosure of the victim’s identity will be harmful.  For this reason, 

victims of sexual offences are protected by s 153(3) of the CPA.   

8.2. The applicants’ expert, Dr Del Fabbro explains that children may also 

suffer trauma as a result of violent crime, such as armed robbery and 

hijacking, and that this may also render the child victim psychologically 

vulnerable.
6
  But the applicants’ evidence goes no further than this. It 

does not show that every child victim of every crime, or even most of 

them, are vulnerable and in need of protection.  

9. The foreign cases the applicants cite also do not support the general rules for 

which they contend.  The applicants refer to several cases where the courts 

have enforced publication bans.
7
   But in all the foreign cases upon which they 

rely, the court granted anonymity orders on a case-by-case basis.  None of 

them saw the court adopt and apply a general rule such as the applicants seek.
8
  

Indeed, apex courts in comparative jurisdictions have held (repeatedly) that it is 

                                                           
5
 This is explained the affidavits of Ms Van Niekerk (Annexure AMS34) and Dr Del Fabbro (Annexure AMS37).  It 

is also recognised in the Press Code. 

6
 Del Fabbro supplementary affidavit v 9 p 895 paras 8 and 8.1 

7
 See paragraphs 73 to 77 of the applicants’ heads of argument.   

8
 The following cases all concern anonymity protection extended to persons on a case-by-case basis: FN (Re) 

[2000] 1 SCR 880; AB v Bragg [2012] 2 SCR 567; and JXMX v Dartford and Gravesham NHS Trust [2015] 
EWCA Civ 96; R (on the application of C) v Secretary of State [2016] UKSC 2.   

Similarly, in NM v Smith 2007 (5) SA 250 (CC), this Court was concerned with a particular breach of privacy that 
the court found could have been avoided by the use of pseudonyms. 

The other case the applicants cite is Canadian Newspapers Co v Canada (Attorney General) [1988] 2 SCR 122, 
but it also does not assist:  The Supreme Court of Canada upheld an existing statutory provision that prohibited 
the publication of the complainant’s identity in sexual offence cases. 
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not appropriate for the court to impose general limitations on the open justice 

principle, but that the court may do so only on a case-by-case basis.
9
  

10. The applicants’ exposition of the position under comparative statutory law is 

misleading.
10

 It is not correct, as the applicants suggest, that the existing 

protections in the CPA are “out of step” with the protections afforded to children 

in comparable jurisdictions.
11

   

10.1. Of the various Commonwealth jurisdictions the applicants refer to, only 

New Zealand (and perhaps Scotland
12

) have statutory provisions that 

prohibit the identification of child victims who are not witnesses in 

criminal proceedings against adult offenders.  

10.2. In the main, the applicants refer to legislation that governs criminal 

proceedings against child offenders – the equivalent of our Child 

Justice Act, 75 of 2008.
13

  However the Child Justice Act provides more 

extensive protections than the publication bans imposed under the 

comparative laws. The Child Justice Act provides that all criminal 

proceedings against a child accused must be held in camera.
14

  It thus 

provides complete and indefinite protection for all those involved in the 

proceedings.   

                                                           
9
 See the discussion at paragraphs 64 and 65 below.  

10 
In the appendices to the applicants’ heads of argument. 

11
 Applicants’ heads of argument para 19. 

12
 Section 47 of the Criminal Procedure (Scotland) Act, 1995 prohibits the identification of any person under the 

age of 18 years “concerned in the proceedings either – as being a person against or in respect of whom the 
proceedings are taken; or as being a witness in the proceedings”.  Whether this applies to victims is not clear.   

13
 This includes Canada’s Youth Criminal Justice Act 2002; New Zealand’s Children, Young Persons and their 

Families Act, 1989; the UK’s Children and Young Persons Act, 1933; Scotland’s Children’s Hearing Act, 2011; 
and the New South Wales Children’s Criminal Procedure Act, 1987.  

14
 Section 63(5) of the Child Justice Act 75 of 2008 provides: “No person may be present at any sitting of a child 

justice court, unless his or her presence is necessary in connection with the proceedings of the child justice court 
or the presiding officer has granted him or her permission to be present.” 
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10.3. In criminal proceedings against adult offenders, the statutory laws in the 

United Kingdom, Canada, Ireland, and Australian states provide for the 

court to grant anonymity protection of child victims on a case-by-case 

basis.
15

  This is in line with what we submit is the correct approach 

under section 154(3).  

11. In seeking a declaration of constitutional invalidity for s 154(3), the applicants 

fail to have regard to its limited purpose.  The purpose of s 154(3) explains its 

relatively narrow scope, and why it is not unconstitutional for want of the two 

general rules the applicants seek to impose on it.  

11.1. Chapter 22 of the CPA (comprising sections 150 to 178) regulates the 

“conduct of proceedings”. Section 152 entrenches the open justice 

principle as a general rule.  It says that “all criminal proceedings in any 

court shall take place in open court” except “where otherwise expressly 

provided by this Act or any other law”.  Sections 152, 153, 154 and 

170A craft very specific exceptions to this general rule.  Section 154(3) 

is one of these:  it is no more than an exception to the open justice rule.  

11.2. The purpose of the exception in s 154(3) is to protect children who 

participate in criminal proceedings against the disclosure of their 

identities.  It does so to ameliorate the stress and trauma caused by 

their participation in the court proceedings.  

11.3. The section does not protect the identity of any children who do not 

participate in criminal proceedings even if they might have been 

involved in the crime before the court.  It does not protect the identity of 
                                                           
15

 See, for instance, sections 45 and 45A of the UK’s Youth Justice and Criminal Evidence Act, 1999; section 
486.4 and 486.5 of Canada’s Criminal Code, 1985; section 171(4) of the Western Australia Criminal Procedure 
Act, 2004; section 4 of Ireland’s Criminal Procedure Act, 2010. 
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an accomplice of the accused who has not been charged; a witness to 

the crime who is not being called to give evidence; or the victim of the 

crime who is not being called to give evidence. 

11.4. The prohibition in s 154(3) does not extend to any children who do not 

participate in the criminal proceedings (including victims who do not 

participate as witnesses), because they are not exposed to the stress 

and trauma of participating in criminal proceedings.  Given its purpose, 

the scope of s 154(3) is not irrational.   

12. We develop our submissions as follows:  

12.1. First, we explain the existing statutory protection of children in criminal 

proceedings;  

12.2. Second, we address the relevant constitutional principles at issue; and  

12.3. Third, we address “the victim protection rule” and the “ongoing 

protection rule” that the applicant seek to impose on s 154(3).   

13. We explain why the two general rules the applicants seek are in conflict with the 

rights to freedom of expression and to freedom of the media in s 16(1) of the 

Constitution; the open justice principle; and the best interests of the child 

principle in s 28(2) of the Constitution.  We submit, in the alternative, that even if 

the rules are constitutionally permissible, they are in any event not 

constitutionally required.    
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THE PROTECTION OF CHILDREN IN CRIMINAL PROCEEDINGS 

Introduction 

14. The applicants contend that the media’s case is that “the default should be no 

protection” for child victims of crimes in criminal proceedings.
16

  This is a 

misrepresentation of the media’s case.  It is also a misrepresentation of the 

existing statutory protection of children in our criminal justice system.   

15. The media do not bluntly contend that child victims should receive “no 

protection” in criminal proceedings.  Their case is that the statutory exceptions 

to the open justice principle – in both the CPA and the Child Justice Act –

 provide adequate anonymity protection for children in the criminal justice 

system and strike the right balance between the rights at issue.   

16. The existing statutory exceptions –  

16.1. automatically protect all children who participate in criminal 

proceedings; 

16.2. automatically protect victims of particular categories of crimes where it 

is generally true that disclosure of the identity of the victim would be 

harmful, namely sexual offences and extortion; and 

16.3. vest the courts with discretionary powers, coupled with a duty under s 

28(2) of the Constitution, to protect the identity of child victims who do 

not participate in the trial in other exceptional cases (such as those 

related by the applicants), where disclosure is likely to be harmful.  

                                                           
16

 Applicants’ heads of argument para 17.2. 
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The Child Justice Act 

17. The Child Justice Act 75 of 2008 (“CJA”) governs the prosecution of all children 

who are under 18 at the commencement of the proceedings against them 

(s 4(1)(b)).  They may only be prosecuted in child justice courts. 

18. All proceedings in a child justice court are held in camera – that is, behind 

closed doors (s 63(5)).  The CJA thus provides much wider protection than a 

publication ban where a child is the accused.  

19. Where a child and an adult are prosecuted together, the court must continue to 

apply the provisions of the CJA in respect of the child (s 63(2)(a)). 

20. Subject to these provisions, the Criminal Procedure Act also applies, with the 

necessary changes, to the prosecution of children (s 4(3)(a), s 63(1)(b) and 

s 63(6)).  Children are accordingly entitled to the protection of both acts.   

The Criminal Procedure Act 

21. Under s 154(3) of the CPA (the provision at issue), nobody may publish, in any 

manner whatever, any information which reveals or may reveal the identity of an 

accused or a witness under the age of 18 years.  The presiding officer may 

relax this rule if it is just and equitable to do so.  Any contravention of this 

prohibition is a criminal offence and renders the offender liable to a fine or 

imprisonment or both and liability for compensation payable to the victim (s 

154(5) and (6)). 
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22. The presiding officers in criminal prosecutions have a wide discretion to order 

that the hearing be held behind closed doors (s 153(1)).  They may in particular 

do so to protect witnesses who testify in the proceedings (s 153(2)).  They are 

specifically mandated to make such an order to protect any child witness (s 

152(5)).  When they order a hearing behind closed doors, they may also direct 

that no information about the proceedings behind closed doors be published in 

any manner (s 154(1)). 

23. The court may also protect child witnesses by permitting them to give evidence 

through intermediaries (s 170A(1)).  

24. Victims of sexual offences and extortion enjoy special protection under the CPA.   

24.1. At their request, the court may order that the trial be held behind closed 

doors (s 153(3)).  When they give evidence, nobody else may be 

present except those whose presence is necessary (s 153(3A)).  Where 

an order under s 153(3) is made, the publication of the identity of the 

victim is prohibited (s 154(2)(a)).   

24.2. The victim’s identity is moreover not only protected at the trial.  Section 

335A(1) protects their identity from the outset, that is, from the date of 

the commission of the offence of which they were the victim. 

24.3. If the complainant is a child, the court is obliged to draw the provisions 

of s 153(3) to the attention of the complainant’s parent or guardian.
17

   

25. In DPP, Transvaal, this Court held that s 28(2) of the Constitution furthermore 

obliges prosecutors and the criminal courts mero motu to consider the 

                                                           
17

 Director of Public Prosecutions, Transvaal v Minister of Justice and Constitutional Development and Others 
2009 (4) SA 222 (CC) para 144 
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application of ss 153(3) and s 170A of the CPA to protect child complainants 

and witnesses.
18

   

26. The media respondents contend that s 28(2) finds similar application in this 

case.  It obliges the criminal courts mero motu to consider whether an 

anonymity order is required to protect the interests of any non-participant child 

victim or to invite the child’s parent or guardian to apply for such an order.    

                                                           
18

 Id at paras 113, 144 
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THE CONSTITUTIONAL PRINCIPLES IN ISSUE 

The right to freedom of expression and open justice 

The nature and importance of these rights 

27. All aspects of the right to freedom of expression are implicated by the 

publication ban the applicants seek – the freedom of the media, the freedom to 

receive and impart information and ideas, artistic freedom and academic 

freedom.  The right to freedom of expression is one of the most important rights 

in our democracy, and the freedom of the media has special significance as an 

aspect of this right.  The free flow of information, to which all citizens have a 

right, is possible only if there is a free media.
19

   

28. The open justice principle is rooted in the right to freedom of expression, as well 

as the right of every accused person to a public trial before an ordinary court (s 

35(3)(c)) and the right of access to courts (s 34).  The open justice principle has 

been described as “a key component of the rule of law” and “one of the most 

pervasive axioms of the administration of the common law systems”.
20

  Yet the 

applicants have paid scant attention to this principle, and the rights that it 

protects. 

                                                           
19

 Johncom Media Investments Limited v M & Others 2009 (4) SA 7 (CC) paras 27-29, and the references it cites. 

20 
City of Cape Town v South African National Roads Authority Limited and Others 2015 (3) SA 386 (SCA) 

(“SANRAL”) paras 12-13.  

See also Van Breda v Media 24 Limited and Others; National Director of Public Prosecutions v Media 24 Limited 
and Others [2017] 3 All SA 622 (SCA); 2017 (2) SACR 491 (SCA) paras 8-16; and Independent Newspapers 
(Pty) Ltd v Minister for Intelligence Services and Another, In Re Masetlha v President of the Republic of South 
Africa and Another 2008 (5) SA 31 (CC) para 40.   
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29. This Court has recognised that the open justice principle is especially important 

in criminal proceedings. In Shinga v The State,
21

 Yacoob J made the point 

emphatically:  

“Seeing justice done in court enhances public confidence in the criminal-

justice process and assists victims, the accused and the broader 

community to accept the legitimacy of that process. Open courtrooms 

foster judicial excellence, thus rendering courts accountable and 

legitimate.  Were criminal appeals to be dealt with behind closed doors, 

faith in the criminal justice system may be lost. No democratic society can 

risk losing that faith. It is for this reason that the principle of open justice is 

an important principle in a democracy.” 

30. The Supreme Court of Appeal recently echoed these sentiments in Van Breda v 

Media 24:
22

  

“The media plays a vital watchdog role in respect of the court process. 

One of the aspirational goals of the media is to make governmental 

conduct in all of its many facets (including courts) transparent. Cameras in 

the courtroom aid that process, so too microphones. Televised 

proceedings thus aid in the public oversight of the judiciary. According to 

Justice Potter Stewart ‘the primary purpose of the constitutional guarantee 

of a free press was . . . to create a fourth institution outside Government 

as an additional check on the three official branches’. This oversight role 

was recognised in Sheppard v Maxwell
23

, where the court observed that: 

‘the press does not simply publish information about trials but guards 

against the miscarriage of justice by subjecting the police, prosecutors, 

and the judicial process to extensive public scrutiny and criticism’…”
24

  

                                                           
21

 Shinga v The State & Another; O’Connell & Others v The State 2007 (4) SA 611 (CC) at para 26.    

22 
Van Breda v Media 24 Limited and Others; National Director of Public Prosecutions v Media 24 Limited and 

Others [2017] 3 All SA 622 (SCA); 2017 (2) SACR 491 (SCA) para 47.  See also para 52. 

23
 Sheppard v Maxwell [1966] USSC 109; 384 US 333 (1966) 

24
 Lord Steyn held similarly in In Re S (FC) (A child) [2004] UKHL 47 at para 30: 

“A criminal trial is a public event. The principle of open justice puts, as has often been said, the judge and 
all who participate in the trial under intense scrutiny. The glare of contemporaneous publicity ensures that 
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31. In the context of criminal proceedings, the open justice principle serves several 

important public functions:
25

  

31.1. It assists in the search for the truth.  As the Supreme Court of Appeal 

put it in SANRAL, “open justice is particularly important because 

through court cases information can be exposed and tested in ways 

that may not otherwise be possible”.
26

 

31.2. It enhances accountability and deters misconduct in the proceedings – 

by participants and the judiciary alike.  It ensures that the standards of 

independence, integrity, impartiality and fairness are maintained so that 

justice may be done and seen to be done. 

31.3. It has a therapeutic function, offering an assurance that justice has 

been done for the participants in those proceedings, the victims, the 

affected community and society at large. 

31.4. It serves a prophylactic purpose, by providing an outlet for community 

concern, emotion and outrage, thereby preventing self-help and 

vigilantism.
27

 

31.5. It plays an important role in informing and educating the public about 

crime and how it is being prosecuted by the State, and enhances 

confidence in the criminal justice process. 

                                                                                                                                                              
trials are properly conducted. It is a valuable check on the criminal process. Moreover, the public interest 
may be as much involved in the circumstances of a remarkable acquittal as in a surprising conviction. 
Informed public debate is necessary about all such matters. Full contemporaneous reporting of criminal 
trials in progress promotes public confidence in the administration of justice. It promotes the values of the 
rule of law.” 

25
 See also the summation in Van Breda v Media 24 para 58.  

26
 At para 21. 

27
 See Richmond Newspapers Inc v Virginia [1980] USSC 154; 448 US 555 (1980) at 571-572, quoted in Van 

Breda v Media 24 supra at para 56. 
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31.6. There is, moreover, an inherent public interest in criminal proceedings, 

which enjoins openness and publicity.  Criminal proceedings entail the 

use of coercive state power to limit individual liberty and impose 

criminal sanctions on individuals in the public interest.  Criminal 

proceedings are thus quintessentially matters in which the public has an 

interest.  

32. For these reasons, courts around the world have recognised that the interests of 

individuals involved in criminal proceedings may have to yield to the open 

justice principle and the important social functions it serves.
28

   

33. Courts of the highest standing have also called for special vigilance in protecting 

the open justice principle from erosion by “the process of piling exception upon 

exception” to the principle.
29

   

What is in a name or a photograph? 

34. The applicants contend that the publication ban they seek will have a minimal 

impact on the right to freedom of expression and the open justice principle.
30

  

But that is not so. 

                                                           
28

 For example, Lord Atkinson stated in Scott v Scott [1913] AC 417 at 463:  

“The hearing of a case in public may be, and often is, no doubt, painful, humiliating, or deterrent both to 
parties and witnesses, and in many cases, especially those of a criminal nature, the details may be so 
indecent as to tend to injure public morals, but all this is tolerated and endured, because it is felt that in 
public trial is to found, on the whole, the best security for the pure, impartial, and efficient administration 
of justice, the best means for winning for it public confidence and respect.” 

In Attorney General (Nova Scotia) v MacIntyre [1982] 1 SCR 175, Dickson J said at 185: 

“Many times it has been urged that the “privacy” of litigants requires that the public be excluded from 
court proceedings. It is now well established, however, that covertness is the exception and openness 
the rule.  Public confidence in the integrity of the court system and understanding of the administration 
of justice are thereby fostered. As a general rule the sensibilities of the individuals involved are no basis 
for exclusion of the public from judicial proceedings.”

 
 

29
 In re: S (A Child) [2004] UKHL 47 para 33.  See also para 29, quoting the dicta of Lord Woolf in R v Legal Aid 

Board ex parte Kaim Todner [1991] QB 966. 
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35. Ms Smuts, who is a media expert,
31

 explains the value of naming and identifying 

people in the press and the impact of anonymity provisions on crime reporting.  

She explains that, while it is possible in some cases to convey the facts of what 

happened and how it happened without disclosing the identity of the victim, this 

is usually not the case.  A newsworthy report of a crime may require that the 

identity of the victim be disclosed, for instance, because:  

35.1. the nature and circumstances of the crime may be such that reporting 

on the facts of the crime will invariably disclose the identity of the victim 

– as in MVB’s case; or  

35.2. the motive or socio-political significance of the crime may be such that 

any meaningful and genuinely informative news report would have to 

disclose the identity of the victim – as in Malala Yousafzai’s case.
32

  

36. This is not meaningfully disputed by the applicants.
33

  

37. Even where the facts of what happened can be recounted without disclosing the 

identity of the victim, the report loses value by concealing the identity of the 

victim.  Naming persons in stories is important for reasons other than the 

narrative.  It is important to give authenticity to news reports, to promote reliable 

reporting, to promote human interest in the story and to attract readership.
34

   

                                                                                                                                                              
30

 Applicants’ heads of argument paras 71-76 

31
 Smuts’ AA v 5 p 405 para 1:  Ms Smuts has been a journalist for nearly 30 years and an editor for 10 years.  

32
 Smuts’ AA v 5 pp 444-445 paras 79-81 

33
 RA v 8 pp 798-799 paras 139-141 

34
 Smuts’ AA v 5 p 446 para 83 
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38. The applicants dismiss these implications as shallow commercial 

considerations. But that is misguided. The concern goes far beyond profiteering: 

it goes to the very function of the press to keep the public informed, and to the 

sustainability of the press as a duty-bearer in our society.   

39. In Van Breda v Media 24, the Supreme Court of Appeal recognised that the 

right to freedom of the media protects the media’s discretion on how to report.  

A restriction on the means of reporting entails a limitation of the right to freedom 

of the media.  Citing the European Court of Human Rights,
35

 Ponnan JA held: 

“The right to freedom of expression confers on the media the discretion to 

determine what means of communication would be most effective in 

relation to engaging the public and communicating and relaying 

information and events to it. As the European Court of Human Rights 

explains, albeit in a different context: 

‘The court recalls that it is not for the court, or for the national 

courts for that matter, to substitute their own views for those of the 

press as to what technique of reporting should be adopted by 

journalists.  Article 10 protects not only the substance of ideas and 

information but also the form in which they are conveyed.’”
36

 

40. If the press is generally prohibited from disclosing the identities of child victims 

of crime, there is a real likelihood that readership of their stories will diminish, 

when it is precisely these stories that demand society’s attention.  Other stories 

with higher human interest but which are far less important, like sports reports 

and stories about celebrities, will become even more dominant, simply because 

they are about known individuals with whom readers can identify.  Stories of 

crimes committed against anonymous children, to whom the readers cannot 
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establish any emotional connection, will simply not compete for readers’ 

attention.
37

 Over time, the publication ban proposed by the applicants will 

impact negatively on the quantity and quality of criminal justice reporting in the 

country, to the detriment of the criminal justice system and the rule of law.
38

 

41. The media’s interest in publishing names was recognised and vividly described 

by Lord Rogers of the UK Supreme Court in Guardian News and Media Ltd and 

Others:
39

  

“What’s in a name? “A lot”, the press would answer. This is because 

stories about particular individuals are simply much more attractive to 

readers than stories about unidentified people. It is just human nature. 

And this is why, of course, even when reporting major disasters, 

journalists usually look for a story about how particular individuals are 

affected. Writing stories which capture the attention of readers is a matter 

of reporting technique, and the European Court holds that article 10 

protects not only the substance of ideas and information but also the form 

in which they are conveyed. … This is not just a matter of deference to 

editorial independence.  The judges are recognising that editors know 

best how to present material in a way that will interest the readers of their 

particular publication and so help them to absorb the information. A 

requirement to report it in some austere, abstract form, devoid of much of 

its human interest, could well mean that the report would not be read and 

the information would not be passed on. Ultimately, such an approach 

could threaten the viability of newspapers and magazines, which can only 

inform the public if they attract enough readers and make enough money 

to survive.” 

42. In S (A Child), Lord Steyn also acknowledged the importance of identifying 

people in the press, observing that– 
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“from a newspaper’s point of view a report of a sensational trial without 

revealing the identity of the defendant would be a very much disembodied 

trial. If the newspapers choose not to contest such an injunction, they are 

less likely to give prominence to reports of the trial. Certainly, readers will 

be less interested and editors will act accordingly. Informed debate about 

criminal justice will suffer”.
40

 

43. In C v Secretary of State,
41

 Lady Hale reiterated Lord Rogers’ “what’s in a 

name?” observations.  She emphasised that, while the identities of claimants 

may not matter particularly to the judges, “the legitimate interest of the public is 

wider than the interests of judges qua judges or lawyers qua lawyers”.
42

  

44. As Ms Smuts explains, the publication of photographs of individuals can also be 

crucial to the impact of a news story,
43

 and a positive means of communication 

in its own right.  Photographic images, and of child victims in particular, can 

have remarkable social power.  They have served as catalysts for social and 

political protest and change.
44

  Consider, for instance, the photograph of Hector 

Pieterson being carried after being shot in the Soweto uprising of 1976 and the 

Pulitzer prize-winning photograph of children fleeing from napalm bombs in the 

Vietnam War.
45

 

45. The rules the applicants seek to impose on s 154(3) are thus more far-reaching 

than they may, at first glance, appear.   
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46. The applicants’ proposed publication ban is not even limited to prohibiting the 

media from publishing names and photographs of any child victim.  

46.1. It will prohibit the publication “in any manner whatever of any 

information which reveals or may reveal the identity” of any victim of a 

crime under the age of eighteen years.   This would often extend to the 

identification of the victim’s family, as the KL and MVB cases illustrate.  

46.2. The ban will apply to all persons.  The ban will, for instance, require 

applications to court every time – 

46.2.1. a police officer wants to publish the details of the victim for 

purposes of the investigation of a crime;  

46.2.2. an activist or campaigner seeks to mobilise public support for 

particular victims of crime;   

46.2.3. a school or faith leader seeks to publish notice of a prayer 

session in support of a victim or the victim’s family; or  

46.2.4. when a court reporter seeks to publish the fact of the childhood 

convictions of an adult defendant or witness.
46

   

46.3. By any measure, these are significant incursions on the right to freedom 

of expression and open justice.   

                                                           
46

 Smuts’ AA v 5 p 454 para 97; RA v 9 p 803 para 149; Smuts’ AA v 5 p 458 para 109, admitted in RA v 9 p 806 
para 159. 



 23 

The best interests of the child  

47. Section 28(2) of the Constitution says that “a child’s best interests are of 

paramount importance in every matter concerning the child”.  In Teddy Bear 

Clinic, this Court explained that s 28(2) fulfils two distinct roles.   

48. The first is that, in each case that deals with a particular child, section 28(2) 

imposes a duty on the courts to give consideration to what the best interests of 

the child requires in the circumstances, having regard to the particular and 

individuated interests of the child.
47

 It also requires that legislation does not 

operate inflexibly to prevent an individuated approach that takes account of the 

child’s particular circumstances.
48

  

49. The second is as a standard against which to test provisions or conduct which 

affect children alike and in general. This role is illustrated by Teddy Bear Clinic, 

where the court tested the provisions of the Sexual Offences Act, against the 

best interests of children generally.  The court struck down the provisions on the 

basis that they were against the best interests of all children, reasoning that 

“what is bad for all children will be bad for one child in a particular case”.
49

   

50. In their analysis of s 28(2), the applicants conflate these two roles.  They argue 

that s 28(2) requires s 154(3) to be struck down in circumstances where the 

provision does not affect children alike and in general.  This is not the correct 

application of s 28(2).  Rather, it is the first role of s 28(2) that is relevant.   
                                                           
47
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51. The first role of s 28(2) enjoins the court to consider what the best interests of 

the child requires in the particular circumstances of the case, and to exercise its 

discretion on a case-by-case basis.  That is the role the court should play in 

proceedings involving non-participant child victims.   

52. The applicants in fact recognise that the proper application of s 28(2) is the 

“case-by-case determination” of the best interests of the child.
50

 But they fail to 

recognise that their approach is not congruent with this application of s 28(2).  

On their approach, the best interests of the child principle would operate to 

require a general ban on publication in all cases involving a non-participant child 

victim.    
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THE VICTIM PROTECTION RULE 

53. The applicants accept that section 154(3), properly interpreted, does not apply 

to victims that do not participate as witnesses in criminal proceedings.
51

  The 

question is whether s 154(3) is constitutionally invalid as a result.
52

   

54. The media respondents contend that the scope of s 154(3) is rationally related 

to its purpose, and that the “victim protection rule” the applicants contend for is 

neither permitted nor required by the Constitution.    

The Constitution does not permit the victim protection rule 

55. The Constitution does not permit the court’s adoption of the victim protection 

rule for at least four reasons.   

55.1. The Constitution requires the open justice principle to remain the 

general and default rule, and does not permit the courts to adopt and 

impose general restrictions on this principle. 

55.2. The victim protection rule is an unjustifiable limitation of the right to 

freedom of expression, particularly because it operates as a prior 

restraint in circumstances where the restraint is not required in the 

interests of justice or to prevent harm. 

55.3. The Constitution does not permit the court to create or extend a 

statutory offence, save in the most exceptional cases. Since a breach of 
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the prohibition on publication in s 154(3) is a criminal offence (under s 

154(5)), extending the publication ban entails the extension of a crime.   

55.4. Section 28(2) does not permit the victim protection rule, as unhindered 

publication will be in the best interests of some child victims. 

56. We address each of these reasons more fully in turn.  

Open justice is the default rule 

57. There is “a general and strong rule” in favour of unrestricted publicity of court 

proceedings,
53

 which requires that open justice must remain the default position.   

This rule is enshrined in s 32 of the Superior Courts Act 10 of 2013, which 

provides: “Save as is otherwise provided for in this Act or any other law, all 

proceedings in any Superior Court must, except in so far as any such court may 

in special cases otherwise direct, be carried on in open court.”
54

 

58. In observing the default rule, the courts have repeatedly held that it is 

impermissible for courts to proclaim general exceptions to the open justice rule, 

although the court may permit exceptions on a case-by-case basis, where the 

evidence justifies the restriction in the circumstances.   

59. This Court described the correct approach in Independent Newspapers, which 

concerned the disclosure of classified documents in an appeal record.  The 

Court affirmed that “the default position is one of openness”.
55

  It recognised 
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that the court may (in exercising its inherent power under section 173 of the 

Constitution) attenuate the default position, but held that, in doing so, the court 

must be satisfied that a departure is required in the particular circumstances of 

the case.  Moseneke DCJ explained: 

“In each case, the court will have to weigh the competing rights or 

interests carefully with the view to ensuring that the limitation it places on 

open justice is properly tailored and proportionate to the end it seeks to 

attain.  In the end, the contours of our constitutional rights are shaped by 

the justifiable limitation that the context presents and the law permits… 

At the end of the day, a court is obliged to have regard to all factual matter 

and factors before it in order to decide whether the limitation on the right 

to open courtrooms passes constitutional muster.”
56

 

60. The Supreme Court of Appeal adopted the same approach in SANRAL.  

Ponnan JA refused to uphold a general rule prohibiting disclosure of rule 53 

records, but recognised that there may be situations where a court may 

justifiably depart from the default rule that court proceedings are public.
57

  He 

added that only the legislature may impose a general exception to the default 

rule of open justice, as this entailed difficult and controversial policy 

considerations.  For the Court to impose general exceptions would breach the 

separation of powers.
58

  

                                                           
56

 At paras 45 - 46.  See also the concurring judgment of Sachs J at para 161: “As in all proportionality exercises, 
the factual matrix will be all-important, and the court concerned will itself have to make an order based on its 
enquiry into the specific way in which constitutionally-protected interests interact with each other, and particularly 
with the intensity of their engagement.”  

57
 City of Cape Town v South African National Roads Authority Limited and Others 2015 (3) SA 386 (SCA) paras 

18-19 

58
 At para 32 



 28 

61. The Supreme Court of Appeal applied the same approach in Van Breda v Media 

24, when it considered an application by the news media to record and 

broadcast the Van Breda trial.   

61.1. The court noted that concerns of privacy and security may justify limits 

on how the media go about gathering and transmitting information 

about judicial proceedings.  While the court is a public forum that must 

be open to public scrutiny, judges can balance the presence of cameras 

with privacy interests by imposing appropriate restrictions.
59

  

61.2. It held that the court is vested with the inherent power under s 173 of 

the Constitution to limit the nature and scope of the broadcast where 

necessary to ensure the fairness of the proceedings before it.
60

  

61.3. It rejected a “blanket one-size-fits-all approach” to the question whether 

cameras should be permitted in criminal proceedings.  It emphasised 

the importance of a nuanced, fact-specific enquiry that looked to 

“balance the competing interests” involved.  It accordingly dismissed 

the NDPP’s claims that there should be no broadcast whatsoever for all 

criminal proceedings, and held that “[s]uch an approach cannot amount 

to the proper exercise of the s 173 power…”.
61
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61.4. The court recognised that the “starting point” and the “default position” 

is openness to the media.
62

  But the trial court can, in the exercise of its 

discretion, restrict media access to proceedings, if the circumstances of 

the case require it.
63

  It emphasised, however, that– 

“Courts will not restrict the nature and scope of the broadcast 

unless the prejudice is demonstrable and there is a real risk that 

such prejudice will occur. Mere conjecture or speculation that 

prejudice might occur ought not to be enough.”
64

 

62. Apex courts in other jurisdictions have reached the same conclusion.   They 

have repeatedly held that ensuring open justice remains the rule requires a 

case-by-case determination of whether any exception is required in the interests 

of justice or to prevent prejudice.   

63. Thus, in the United Kingdom, the Supreme Court has refused to endorse 

general presumptions of anonymity or to extend statutory exceptions to the 

open justice rule.   

63.1. In S (A Child),
65

 the UK Supreme Court refused to extend the scope of 

the reporting restrictions under s 39 of the Children and Young Persons 

Act 1933 in favour of a child not strictly concerned in the proceedings.   

Lord Steyn held that –  
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“there is a general and strong rule in favour of unrestricted publicity 

of any proceedings in a criminal trial … [which] can only be 

displaced by unusual and exceptional circumstances. It is, 

however, not a mechanical rule.  The duty of the court is to 

examine with care each application for a departure from the rule by 

reason of rights under article 8.”
66 

 

63.2. In R (on the application of C), the UK Supreme Court refused to accept 

that there should be a presumption of anonymity in civil proceedings 

relating to detention in a psychiatric hospital or other compulsory 

powers under the Mental Health Act 1983.  Lady Hale held: “The 

question in all these cases is that set out in CPR 39.2(4): is anonymity 

necessary in the interests of the patient? It would be wrong to have a 

presumption that an order should be made in every case. There is a 

balance to be struck.”
67

 

64. The Supreme Court of Canada has likewise emphasised that publication bans 

are the exception to the rule, and that a case-by-case analysis is required to 

justify a ban:   

64.1. In Dagenais v Canadian Broadcasting Corporation,
68

 the Supreme 

Court considered the common law rule governing publication bans.  It 

rejected the “clash of rights” model and the presumption that one right 

necessarily trumps another in the analysis.  It emphasised the need for 

a case-by-case analysis to justify any publication ban. 

                                                           
66

 At para 18 

67
 At para 36 

68
 Dagenais v Canadian Broadcasting Corporation [1994] 3 S.C.R 835 at paras 75-89 



 31 

64.2. In Canadian Broadcasting Corporation v New Brunswick,
69

 the 

Supreme Court considered a challenge to s 486(1) of the Canadian 

Criminal Code.  This provision affords the court a discretion to impose 

publication bans and does not make these automatic. The Supreme 

Court upheld the provision, finding that it was a proportionate and 

justifiable limitation of the right to freedom of the media, since courts 

were vested with a discretion to impose a publication ban.  In reaching 

this conclusion, the Supreme Court noted that “The discretionary 

element of s 486(1) is crucial to the analysis”, and “an integral aspect of 

our criminal justice system”.
70

  It affirmed that “public trials are the order 

and any exceptions […] must be substantiated on a case by case 

basis”.
71

  

64.3. In R v Mentuck,
72

 the Supreme Court considered an appeal against 

publication bans ordered to protect the identity of police officers.  

Iacobucci J held that courts must exercise caution in granting 

publication bans, and that this required a case-by-case assessment of 

the interests involved and “a sufficient evidentiary basis” for issuing a 

ban.
73

   

65. As we have noted, the applicants rely on several foreign cases to justify their 

claim for a general “victim protection rule”.  But none of the cases they cite in 

fact support the approach they contend for.  To the contrary, the cases 
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demonstrate how foreign courts apply a case-by-case approach in imposing 

publication bans or anonymity protections in the context of court proceedings.  

The victim protection rule will unduly limit freedom of expression 

66. The victim protection rule would operate as a pervasive prior restraint on 

publication.  

67. Prior restraints are recognised to have a particularly serious impact on the right 

to freedom of expression.
74

  

67.1. The free flow of information and the right of every person in having 

access to information is curtailed on the basis of conjecture or 

speculation that prejudice might occur.   

67.2. Prior restraints have a chilling effect on the media and exchange of 

information, as costly processes are required to obtain permission to 

publish.
 75

   

67.3. The chilling effect is exacerbated where, as in this case, the prior 

restraint would be coupled with criminal sanction (under s 154(5)).  In 

exercising caution to avoid sanction, publishers will censor information 

that is not prohibited under the ban. 

67.4. The very delay in bringing important information to the public’s attention 

makes inroads into the right to freedom of the press and other media.  

The contents of the publication may even be redundant by then, yet 

there would be no remedial action open to the publisher. This is 
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particularly damaging to the press, which requires information that is 

current and newsworthy.
76

   

67.5. The Supreme Court of Appeal correctly observed in Van Breda that 

‘delayed information’ can be as good as ‘denied information’.
77

 As the 

court stated, 

“It must be emphasised that giving effect to the principle of open 

justice and its underlying aims now means more than merely 

keeping the courtroom doors open. It means that court proceedings 

must where possible be meaningfully accessible to any member of 

the public who wishes to be timeously and accurately apprised of 

such proceedings. Broadcasting of court proceedings enables this 

to occur.”
78

 

68. The impact of the prior restraint on freedom of expression and freedom of the 

media is thus serious and extensive.   

69. It is not justified by the interests that the applicants seek to protect. The 

applicants have not shown that the disclosure of the identity of child victims is 

harmful in all or even most cases and contexts.  Their own expert evidence 

goes no further than that “harm can arise from identification whenever child 

victims suffer trauma as a result of the crime”.
79

   The victim protection rule 

entails a prior restraint that would in many, if not most, cases be an unjustifiable 

limitation on the right to freedom of expression.  
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The best interests of the child sometimes require unhindered publication  

70. There can be no dispute that in some cases the unhindered publication of the 

identity of a child victim is in the child’s best interests.  This includes all the so-

called “necessity” cases, and other instances where the publication assists the 

child, for instance by ensuring that the child’s experience is known by family-

members, community-members or the state so that the child obtains the 

necessary support.   

71. This is not a case where the court can conclude (as it did in Teddy Bear Clinic
80

) 

that “what is bad for all children will be bad for one child in a particular case”, 

and declare a legislative provision unconstitutional on this basis.  The court 

must have regard to the particular circumstances to determine what the best 

interests of the child requires.  

72. This is, therefore, a case where the best interests of the child principle in s 28(2) 

of the Constitution requires that the courts give individuated consideration to the 

needs of the child concerned, rather than apply an automatic, general rule.    

The court may not extend a crime 

73. The extension of the publication ban under s 154(3) creates an additional 

problem.  Since a breach of s 154(3) is a criminal offence, extending its scope 

results in the extension of a crime.   
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74. This Court has repeatedly held – in Jordan
81

 and in Masiya
82

 – that a court may 

extend a crime “if ever, only in exceptional circumstances”.   What the 

applicants seek is not the extension of a crime in any exceptional case, but the 

extension of the crime under s 154(5) generally.  It is not appropriate for a court 

to exercise this power.  

75. That it ought to be left to the legislature to determine whether it is desirable and 

appropriate to extend the criminal sanction under s 154(5), is confirmed by the 

fact that the determination requires the weighing up of multiple considerations, 

rights and interests.  In Jordan, this Court held that a court must be especially 

loath to extend a crime where the social problem at issue is a complex one that 

may be met with a range of potential legislative responses.
83

  This is clearly 

such a case.
84

   

The Constitution does not require the victim protection rule 

76. The applicants argue that s 154(3) must be amended to accommodate the 

victim protection rule because its exclusion of non-participant child victims 

unjustifiably limits their rights under s 28(2) of the Constitution; their right to 

human dignity and privacy rights; and their right to equal protection under the 

law.
85
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77. But the applicants have not made out this case.  They have not shown that the 

rights of child victims are generally infringed as a result of the absence of the 

broad publication ban that they seek.  They have also not shown that 

publication is generally harmful irrespective of the nature of the crime.   

78. It does not follow that, because the law protects children who participate in 

criminal proceedings, it must also protect child victims who do not participate in 

the proceedings.  Yet this, in a nutshell, is the applicants’ argument.
86

   

79. It is not irrational for the Criminal Procedure Act – which governs only criminal 

proceedings – to protect only participants in criminal proceedings.  The scope of 

s 154(3) is rationally connected to the purpose of the provision: to protect child 

participants in the criminal proceedings.  

80. The mere fact that courts have previously upheld publication restrictions or 

required anonymity protection in certain cases does not mean that generalised 

anonymity protection is constitutionally required.  Any suggestion that the 

anonymity orders granted by courts in other matters justifies the relief sought by 

the applicants is logically flawed.   

81. The cases on which the applicants rely go no further than to grant special 

protection of the identity of a victim on the basis of the particular circumstances 

of the case,
 87

 or to impose publication bans in a category of matters where the 

claim that disclosures will generally be harmful is sustainable.
88
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82. The foreign statutes the applicants refer to do not prove any consensus on the 

need for a general victim protection rule.
89

  The foreign statutes are, by and 

large, the foreign equivalents of our Child Justice Act – they apply only to 

proceedings in which children are prosecuted.  They must accordingly be 

compared with s 63(5) of the Child Justice Act, which lays down a blanket rule 

that all proceedings of a child justice court must be behind closed doors.  

Compared to this blanket protection of all those involved in the prosecution of 

children, the foreign equivalents are often paltry. 

82.1. In Canada, the Youth Criminal Justice Act, 2002 applies only to the 

prosecution of children (“young persons”).  Section 111(1) protects the 

identity of the child victim of a crime only if it was committed by a child 

offender.   

82.2. In the United Kingdom, s 49(1) of the Children and Young Persons Act, 

1933, prohibits the public identification of any child “concerned in” the 

proceedings of a juvenile criminal court. Section 45(3) of the Youth 

Justice and Criminal Evidence Act, 1999, merely permits a criminal 

court to protect the identity of any child “concerned in” the proceedings.   

82.3. In New Zealand, s 438 of the Children, Young Persons and their 

Families Act 24 of 1989 merely prohibits reports of the proceedings of 

children’s criminal courts.  The proceedings are however open to the 

public and the media.  Section 204(1) prohibits the public disclosure of 

                                                                                                                                                              
NHS Trust [2015] EWCA Civ 96 (anonymization of settlements of personal damages claims by or against 
children).  See also NM v Smith 2007 (5) SA 250 (CC) (which concerned a damages claim for the publication of 
the HIV-positive status of named individuals). 

88
 Johncom Media Investments Limited v M 2009 (4) SA 7 (CC) (protection of the identity of children in divorce 

cases before any court); Canadian Newspapers Co v Canada (Attorney-General) [1988] 2 SCR 122 (protection 
of the identity of complainants in sexual offence cases)  

89
 See Appendix 1 to the applicants’ heads of argument. 



 38 

the identity of a child who is “the complainant” or a witness called in 

criminal proceedings.  A child victim does not enjoy any protection until 

he or she becomes a “complainant” for purposes of the act.  It is not 

clear at what point a victim acquires that status.  

82.4. In Australia, s 15A of the New South Wales Children (Criminal 

Proceedings) Act 55 of 1987 prohibits the public disclosure of the 

identity of all children who participate or are in any way involved in 

criminal prosecutions in the children’s criminal courts.  It does not 

provide any protection to the child victims of crime unrelated to 

children’s court prosecutions. 

83. The contention that, failing an amendment of s 154(3), child victims who do not 

participate in criminal proceedings have no other means of protecting their 

rights is clearly wrong.  They can be protected under the CPA on application or 

by orders issued by courts mero motu.   

84. This Court held in Director of Public Prosecutions, Transvaal
90

 that it suffices, 

and is appropriate, for child protections in the CPA to operate at the court’s 

instance and discretion, on a case by case basis, with due regard to the duty 

imposed by section 28(2) and the court’s role as guardian.  The media 

respondents submit that the same approach can and should apply to the 

protection of the identity of non-participant child victims in criminal proceedings.   

85. Given that the amendment of s 154(3) the applicants now seek would apply only 

to child victims of crimes that are the subject of criminal proceedings, there is no 
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reason why the open justice rule should not remain the default rule, with 

anonymity protections to be considered by the court on a case-by-case basis.  It 

is easy enough in those cases, where the matter is already before the court, to 

ask for the protection of the identity of a child victim when it is justified to do so, 

or for the court to consider the matter mero motu.  

86. The applicants argue, further, that making anonymity protections conditional on 

participation in criminal proceedings “compounds the limitation of child victims 

rights”, because its effect is – 

86.1. “to coerce a child victim into testifying in exchange for anonymity 

protections”;   

86.2. to deny non-participant child victims protection on arbitrary grounds; 

and  

86.3. to render the anonymity protection redundant as the victim’s identity 

could be extensively published by the time they are called as witnesses 

at the criminal proceedings. 
91

 

87. These arguments do not withstand scrutiny.  

87.1. The alleged “coercion problem” is raised only as a hypothetical in 

relation to KL.
92

  It has not been shown to be a problem that is in fact 

experienced by many child victims.  However, even if the problem is a 
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genuine one, the proper implementation of sections 153(1) to (3) and 

154(1) and (2) by courts that preside over trials involving non-

participant child victims – either on application or mero motu where the 

interests of justice require it – would prevent the problem.   

87.2. The application of s 154(3) only to victims who participate as witnesses 

at the criminal proceedings is by no means arbitrary. The application of 

s 154(3) gives effect to the purpose of the provision, which is to protect 

participants in the criminal proceedings and thereby to promote the 

fairness and integrity of the trial.  

87.3. The problem identified in the third argument arises notwithstanding the 

amendment of s 154(3) the applicants seek.  The publication ban in s 

154(3) – whatever its scope – applies only in criminal proceedings, and 

thus operates only when criminal proceedings commence.
93

  The media 

remain bound, however, by the common law and their professional 

codes of ethics not to publish the identity of children where there is “any 

chance that coverage might cause harm of any kind” to the child (Press 

Code, clause 8.1), and interdictory relief can always be sought.   

88. The amendment of s 154(3) to accommodate the victim protection rule is, 

therefore, not required by s 28(2) of the Constitution or the other rights invoked 

by the applicants.   

89. Accordingly, the declaration of invalidity of s 154(3) should not be confirmed. 

                                                           
93
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THE ONGOING PROTECTION RULE 

90. Section 154(3) only prohibits publication of the identity of an accused or witness 

in criminal proceedings who is, at the date of publication, under 18 years old.   

91. The High Court and Supreme Court of Appeal both correctly dismissed the 

application to introduce a rule of “ongoing protection” in s 154(3). Such an 

amendment of s 154(3) is neither permissible nor required under the 

Constitution.  

The Constitution does not permit the ongoing protection rule 

92. The “ongoing protection rule” that the applicants contend for would extend the 

publication bans under s 154(3) beyond the eighteenth birthday of the children 

involved into their adulthood, indefinitely and even beyond their death.   

93. It would require publishers, be it the media or any other person, to seek court 

permission before disclosing that any person was once a child victim, child 

offender, or child witness of any crime that was ever the subject of criminal 

proceedings. 

94. The resulting infringement of the open justice principle and the right to freedom 

of expression would be extensive.  All of the following types of publications 

would be covered by the ban: 

94.1. an autobiography or biography about someone who was a victim or 

witness of crime as a child, or was a child offender, published in their 

adulthood; 
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94.2. news articles that disclose the identity of adults who were child victims, 

and that celebrate the recovery of victims from the trauma of their 

experiences as children; that publicise their stories as sources of 

inspiration to others and that present them as role-models and people 

taking control of their lives; 

94.3. news articles that celebrate the rehabilitation and reintegration of young 

offenders, which may motivate and inspire others to overcome adversity 

in their own lives; and 

94.4. news articles about the conviction and sentences of former child 

accused, which draw attention to miscarriages of justice and important 

social and political issues.  

95. Even if some legislative amendment were required to extend the protections 

under s 154(3) to children for some period after they turn 18, the relief the 

applicants seek is patently over-broad, and does not strike an appropriate 

balance between the rights and interests involved.  This is especially because – 

95.1. there is a much greater public interest in knowing the names of persons 

convicted of serious crime than of those who are merely suspected or 

charged;  

95.2. the ongoing protection rule would extend the criminal sanction under s 

154(5) indefinitely; and 

95.3. the ongoing protection rule would apply equally and indefinitely to all 

child offenders, child victims and child witnesses notwithstanding that 

the competing justifications for ongoing anonymity protection and 

publication differs considerably for these classes.   
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96. The media respondents submit that the constitutional separation of powers also 

precludes the court from extending s 154(3) as the applicants propose.   

96.1. In applying s 28(2) of the Constitution to extend child sentencing 

provisions to offenders who reach adulthood before sentencing, the 

courts have been guided by legislation in drawing the line elsewhere – 

specifically, the Child Justice Act, which allows for an extension of its 

provisions to offenders to 21 years.
94

   

96.2. However the applicants would have the court abolish the line 

altogether, when the legislature has expressly drawn the line at 18 

years or 21 years, depending on the statute.  

97. In the UK, the Civil Court of Appeal was faced with an application for a similar 

adult extension in R v Central Criminal Court.
95

  The court was required to 

consider whether the anonymity protection under s 39 of the Children and 

Young Persons Act 1933 expired when the young person turned 18, and if so, 

whether this was compatible with the UK’s human rights obligations.  The court 

found, unanimously, that no such extension could be read into the provision, 

and that this was compatible with the UK’s human rights obligations under the 

European Convention on Human Rights.  

97.1. Justice Laws held that, although the protection sought might be 

desirable or necessary in some situations, the court was not there “to 

legislate”.
96

   He emphasised that, in considering the competing rights 

to privacy and freedom of expression, “[t]he balance to be struck … is 
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of course extremely sensitive to the factual context”, and that different 

groups – victims, witnesses and defendants – “may well have different 

interests and, in particular, there may well be different justifications and 

arguments that can be advanced in relation to each”.
97

  

97.2. Justice Laws noted the legislative rationale for limiting the scope of the 

prohibition to children, and the burden that extending the prohibition into 

adulthood would place on the press.  He agreed with the following 

observations of the President of the Queens’ Bench (the court a quo): 

“….the purpose of the 1933 Act was to protect young people from 

publicity during the currency of their youth, and not into adulthood. 

The glare of publicity arising from contemporaneous reporting of 

proceedings that themselves are highly stressful is a heavy burden 

even on adults, and it is sensible that children should usually be 

protected from that combination. But once the proceedings are 

over, news reports of proceedings are and always have been less 

likely and there is no reason to provide the same protection. In my 

recollection, it has never been suggested that the previous 

convictions of an adult defendant (or, indeed, witness if that 

material is admitted) recorded prior to his 18th birthday should not 

be published because of the 1933 Act…’ 

97.3. Justice Laws found “much force” in the argument for the BBC that – 

“Contemporaneous reporting of criminal proceedings may well 

include references to previous convictions of a named adult 

defendant, arising out of earlier proceedings where the named 

defendant was the subject of a s.39 order. It is unheard of from a 

journalist to have to apply for a discharge or variation of the earlier 

s.39 order simply in order to be able to refer to the defendant's 

earlier conviction is in the report of the current proceedings. It 
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would be a serious extra burden on court reporters in criminal 

cases if they had to do this every time this situation arose, or risk 

criminal sanction. The latter is an obvious risk because it may not 

be apparent at the time of the later report that the earlier 

proceedings were covered by a s.39 order.” 

98. As the Supreme Court of Appeal noted, there is considerable variation in foreign 

statutes that provide for the extension of child anonymity protections into 

adulthood.
98

   Numerous considerations, qualifications and conditions are 

brought to bear in constructing extensions of anonymity protections beyond 

childhood.  Thus – 

98.1. Foreign statutes differ in how they protect offenders, victims and 

witnesses; first-time and repeat-offenders; and deceased persons;  

98.2. Foreign statutes differ in how they regulate cases of emergency and 

endangerment and investigations;  

98.3. Foreign statues impose different conditions for anonymity protection (for 

instance, the party’s cooperation in the criminal proceedings and the 

quality of the evidence given); 

98.4. They also differ in defining who may apply to the court for a lifting of the 

publication ban.
99

   

99. Given all these variables, and the far-reaching implications that they have for 

the press, the general public and the criminal justice system, it must be left to 

Parliament to determine whether to extend ongoing protection to child accused, 
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witnesses and/or victims, and if so, on what terms. The Supreme Court of 

Appeal’s finding on this basis was, we submit, entirely correct.
100

   

The Constitution does not require the ongoing protection rule 

100. The applicants contend that the ongoing protection rule is required by s 28(2) of 

the Constitution.  They contend that the best interests of the child principle 

encompasses a “principle of ongoing protection”, which extends children’s rights 

into adulthood.   

101. The media respondents dispute the so-called principle of ongoing protection.     

101.1. The cases that the applicants rely on all concern the sentencing of child 

offenders.
101

 They establish only that the best interests of the child 

principle requires that sentencing provisions that apply to child 

offenders continue to apply to them even if, by the time they are 

sentenced, the offender has reached the age of majority.   

101.2. The application of s 28(2) in sentencing cases is premised principally 

on the fact that the offender is being sentenced for crimes committed 

when he or she was a child.  Sentencing is, by its nature, a 

retrospective exercise, and one that must take cognisance of the 
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reduced moral culpability of the offender at the time that the crime was 

committed.
102

     

101.3. In sentencing child offenders, the courts have also recognised that child 

offenders may remain especially vulnerable, malleable and capable of 

rehabilitation beyond 18 years.
103

  However these considerations serve 

only to confirm the continued application of child sentencing laws for a 

transitional period into adulthood, not indefinitely as the applicants 

would have it.  This is confirmed by the Child Justice Act, which draws 

the line at 21 years.      

102. While s 28(2) has been applied to inform the sentencing of child offenders after 

they reach the age of majority, s 28(2) does not require adults to be protected 

indefinitely from any harm associated with their experiences as children.  None 

of the remaining grounds on which the applicants rely (privacy and fair trial 

rights) assist, as none of these rights require that, as a general rule, publication 

restrictions must be extended indefinitely. In any event, the common law of 

defamation already protects everyone against the risk that their old skeletons 

may be hauled up when there is no longer any public interest in the matter.
104

     

CONCLUSION 

103. The amendments of s 154(3) the applicants seek are not constitutionally 

required or appropriate.    
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104. The applicants’ appeal against paragraph 1 of the Supreme Court of Appeal’s 

order should be dismissed, and the media respondents’ cross-appeal against 

paragraph 2 of the order should be upheld.  The orders of the High Court and 

the Supreme Court of Appeal should be replaced with an order dismissing the 

application, with no order as to costs.   

105. On the principles in Biowatch,
105

 each party should bear its own costs 

regardless of the outcome of the appeal and the cross-appeal.  The applicants 

and the media respondents have similarly litigated to protect constitutional 

rights.  

 

Wim Trengove SC 

Janice Bleazard 

Counsel for the First to Third Respondents 

       Chambers, Sandton and Cape Town 

       12 March 2019 
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