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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 

CASE NO: CCT   /2018 
SCA CASE NO. 871/2017 

HC CASE NO: 23871/2015 
In the matter between: 
 
CENTRE FOR CHILD LAW     1st Applicant 
 
KL         2nd Applicant 
 
CHILDLINE SOUTH AFRICA    3rd Applicant 
 
NATIONAL INSTITUTE FOR CRIME  
PREVENTION AND THE REINTEGRATION  
OF OFFENDERS        4th Applicant 
 
MEDIA MONITORING AFRICA TRUST   5th Applicant 
 
and 
 
MEDIA 24 LIMITED               1st Respondent 
 
INDEPENDENT NEWSPAPERS (PTY) LTD  2nd Respondent 
 
TIMES MEDIA GROUP LIMITED    3rd Respondent 
 
MINISTER OF JUSTICE AND CORRECTIONAL  
SERVICES                   4th Respondent 
 
NATIONAL DIRECTOR OF PUBLIC 
PROSECUTIONS             5th Respondent 
 

 
FOUNDING AFFIDAVIT: 

 
APPLICATION FOR CONFIRMATION IN TERMS OF RULE 16(4) 

AND 
APPLICATION FOR LEAVE TO APPEAL IN TERMS OF RULE 19(2) 
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I the undersigned, 
 

RONALDAH LERATO KARABO OZAH 
 
solemnly affirm: 
 
 
1. I am an attorney of the High Court of South Africa, duly admitted 

and practising as such at the Centre for Child Law (“CCL”) at the 

University of Pretoria. I am a specialist in Child Law and hold an 

LLM degree in this field.  I am also the deputy director of the 

CCL. 

 

2. The facts contained in this affidavit are, to the best of my 

knowledge and belief true and correct and are within my 

personal knowledge, unless the context indicates otherwise. 

 

3. I am duly authorised to depose to this affidavit on behalf of all of 

the applicants. 

 

THE PARTIES 

 

4. The parties are the same parties as participated in this matter in 

the High Court and the Supreme Court of Appeal. 
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5. The first applicant is the CCL. The CCL is registered with the 

Law Society of the Northern Provinces as a law clinic, it is based 

in the Law Faculty of the University of Pretoria. Its offices are 

situate at Room 4-31, Law Faculty Ring Road, University of 

Pretoria, Lynwood Road, Hatfield.  

 

6. The second applicant is KL. KL was a victim of kidnapping when 

still a baby. When the present matter began, she was 17.  She is 

now 21.  The High Court and SCA have both directed that her 

identity may not be disclosed, pending the determination of any 

proceedings in this Court. 

 

7. The third applicant is Childline South Africa (“Childline”). 

Childline is a registered non-profit organisation with registered 

number NPO 035 472 and is established in terms of a 

constitution. Its national office is situate at 24 Stephen Dlamini 

Road, Musgrave, Durban. 

 

8. The fourth applicant is the National Institute for Crime Prevention 

and Offender Re-integration (“NICRO”). NICRO is a registered 

non-profit organisation with registration number NPO 003 17 and 
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is established in terms of a constitution. Its head offices are 

situated at 1 Harrington Road, Cape Town. 

 

9. The fifth applicant is Media Monitoring Africa Trust, operating as 

Media Monitoring Africa. (“MMA”), a non-profit organisation 

situated at Suite No. 2, 22 Art Centre Parkhurst Johannesburg. 

 

10. The first three respondents are three media companies. 

 

10.1. The first respondent is Media 24 Limited. It is a company 

with limited liability, duly incorporated under the company 

laws of the Republic of South Africa, with its principal place 

of business at Naspers Centre, Heerengrcht 40, Cape 

Town. Media 24 publishes several print and electronic 

newspapers and magazines which include You Magazine, 

Huisegenoot, Bleed, City Press, City Vision, Daily Sun, 

Sunday Sun, Die Burger, Mirror, The Witness, Rapport, 

Forum, Gauteng Business, Helder Mail, Liberty Mail, 

Maluti, Meyerton Ster, Parys Gazette, PE Express, 

Potchefstroom Herald, Qwaqwa News, RCP Media, 

Sasolburg Star, Soccer Laduma, Son, Sondag, Sunday 
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Sun, Supa Stikas, The People’s Post and news websites 

www.news24.com and www.netwerk24.com.   

 

10.2. The second respondent is Independent Newspapers 

(Pty) Ltd. It is a company with limited liability duly 

incorporated under the laws of the Republic of South 

Africa, with its principal place of business situated at 6th 

Floor, the Star Building , 47 Sauer Street, Johannesburg. 

Independent Newspapers is the publisher of the following 

titles, The Star, Pretoria News, The Cape Argus, the Cape 

Times, The Star Argus, The Saturday Star, The Sunday 

Argus, The Daily News, The Post, Isolezwe, The 

Independent on Saturday, The Sunday Tribune and The 

Sunday Independent. Independent Newspapers also owns 

and operates the online news site, www.iol.co.za.  

 

10.3. The third respondent is the Times Media Group Limited. 

It is a company with limited liability duly incorporated under 

the laws of the Republic of South Africa, with its principal 

place of business situated at 4 Biermann Avenue, 

Rosebank, Johannesburg. Times Media is the publisher 

amongst others of the following titles, Sunday Times, The 

http://www.news24.com/
http://www.netwerk24.com/
http://www.iol.co.za/
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Times, Business Day, Financial Mail, Sowetan, Sunday 

World, The Herald, Saturday Dispatch and Weekend Post. 

Times Media also owns and operates the online news 

website, www.timeslive.co.za.   

 

10.4. The first to third respondents are cited care of their 

attorneys of record. 

 

11. The fourth respondent is the Minister of Justice and Correctional 

Service (“the Minister”) and the fifth respondent is the National 

Director of Public Prosecutions (“the NDPP”) 

 

11.1. Notably, in the High Court and SCA, both the Minister and 

NDPP supported the appellants’ interpretation of section 

154(3) of the CPA and abided the constitutional challenge 

to the section brought in the alternative. 

 

11.2. The fourth and fifth respondents are cited care of their 

attorneys of record. 

 

AN OVERVIEW OF THIS APPLICATION 

 

http://www.timeslive.co.za/
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12. Children who are victims, witnesses, or accused of crime are in 

an acutely vulnerable position.  If their identities are revealed in 

the media or in other public forums, they face severe and life-

long harms. 

 

13. Section 154(3) of the CPA protects the anonymity of children in 

the criminal justice system.  It provides that: 

“No person shall publish in any manner whatever any 
information which reveals or may reveal the identity of an 
accused under the age of eighteen years or of a witness at 
criminal proceedings who is under the age of eighteen 
years: Provided that the presiding judge or judicial officer 
may authorize the publication of so much of such 
information as he may deem fit if the publication thereof 
would in his opinion be just and equitable and in the 
interest of any particular person.” 

 

14. Section 154(3) of the CPA thus makes anonymity the default 

position for children. Its protections may only be lifted with the 

permission of a court on a case-by-case basis, where the court 

concludes that it is “just and equitable” to do so. 

 

15. The present litigation raises two questions concerning the scope 

and duration of the protection afforded by this provision: 
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15.1. First, does section 154(3) permit the media to publish the 

identity of children who are victims of crimes, but have not 

yet testified or are not called to testify at trial? If so, is this 

consistent with the Constitution? 

 

15.2. Second, does the protection afforded by section 154(3) of 

the CPA automatically terminate as soon as a child victim, 

witness, or accused turns 18? If so, is this consistent with 

the Constitution? 

 

16. Both of these issues came before the High Court and the 

Supreme Court of Appeal. 

 

17. In the High Court, Hughes J upheld the applicants’ interpretation 

of section 154(3) insofar as it concerned child victims, but 

dismissed the application insofar as it concerned the protection 

of children once they turn 18.  A copy of the High Court 

judgment is attached marked Annexure A. 

 

18. After both sets of parties appealed, the matter came before the 

SCA. On 28 September 2018, it delivered its judgment.  A copy 

is attached marked Annexure B.  The main judgment was 
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delivered by Swain JA (with Maya P and Van Der Merwe JA 

concurring) and the second and partially dissenting judgment 

was delivered by Willis JA (with Mocumie JA concurring). 

 

19. In respect of the child victims issue: 

 

19.1. The SCA declared section 154(3) invalid to the extent that 

it did not protect the anonymity of children as victims of 

crimes at criminal proceedings.  It suspended the 

declaration of invalidity for 24 months and granted an 

interim reading-in to apply during this period.  

 

19.2. The SCA was unanimous as to this order, albeit that the 

two judgments contained somewhat different reasoning. 

 

19.3. The SCA referred the order to this Court for confirmation.  

The applicants now seek confirmation of the order of the 

SCA by this Court, in terms Rule 16(4) of the Rules of this 

Court. 
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20. In respect of whether children automatically forfeit the protection 

conferred by section when they turn 18, the SCA was sharply 

divided. 

 

20.1. The majority judgment held that section 154(3) could not 

be construed as giving ongoing protection to child 

accused, victims and witnesses when they turn 18.  It also 

held that this was not unconstitutional and consequently 

dismissed the applicants’ appeal on this issue. 

 

20.2. By contrast, the minority judgment agreed that section 

154(3) did not presently confer ongoing protection to child 

accused, victims and witnesses when they turn 18, but 

held that this was unconstitutional and invalid.  It would 

have declared the section invalid on this basis and granted 

an interim reading-in. 

 

20.3. The applicants now seek leave to appeal against the order 

of the SCA on this issue, in terms of Rule 19(2) of the 

Rules of this Court. 
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21. In what follows, I address first the application for confirmation 

and then the application for leave to appeal. 

 

THE APPLICATION FOR CONFIRMATION – THE FAILURE TO 

PROTECT CHILD VICTIMS 

  

22. Section 154(3) of the CPA does not currently protect the identity 

of a victim of crime under the age of 18, unless the child 

participates in criminal proceedings as a witness. The media as 

a result are free to publish the names and identifying details of 

child victims of crime unless and until they testify. 

 

23. The High Court papers filed by the applicants, which served 

before the SCA, contain extensive evidence – including the 

evidence of four experts – demonstrating the damage that this 

causes to vulnerable children.  It is not necessary to recount this 

evidence here. 

 

24. The applicants contend inter alia that: 

 

24.1. Both actual identification or the threat of identification in 

the media causes harm to vulnerable child witnesses; 
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24.2. There is no adequate or effective alternative to section 

154(3) of the CPA to protect the anonymity of child victims. 

The common law remedy of an interdict against publication 

is an extraordinarily difficult and unrealistic prospect in the 

vast majority of cases involving child victims; 

 

24.3. The default position should be that the identity of a minor 

victim of crime should be protected until the media or other 

interested persons approaches a court and it directs, after 

considering her best interests and the interests of justice, 

that she could be identified; and 

 

24.4. In light of the extensive harms of public identification, it is 

not in the best interests of child victims to offer them no 

protection under section 154(3) of the CPA while affording 

full, automatic protection to accused and witnesses, 

irrespective of the severity of the crimes. 

 

25. The SCA rightly held unanimously that section 154(3) of the 

CPA was unconstitutional for its failure to protect child victims of 

crime. 



13 
 

 

26. The majority judgment relied in this regard on section 9(1) of the 

Constitution. It held at para 29: 

“Although the section grants anonymity to an accused and 
a witness at criminal proceedings who are under the age of 
18 years, it offers no protection at all to the victim at 
criminal proceedings, who is also under the age of 18 
years. The exclusion of child victims from the provisions of 
s 154(3) of the CPA, is irrational and in breach of s 9(1) of 
the Constitution, which guarantees the right to equal 
protection and benefit of the law to everyone. The denial of 
equal protection to child victims, who are equally 
vulnerable, cannot be justified.” 

 

27. The applicants support this reasoning.  On this basis alone, the 

order made by the SCA should be confirmed. 

 

28. However, the applicants also contend that the failure to protect 

child victims breaches a series of other rights in the Constitution, 

in particular: 

 

28.1. The right of children to have their best interests be of 

paramount importance in all matters concerning them 

(section 28(2) of the Constitution); 

 

28.2. The right to human dignity (section 10 of the Constitution); 

and 
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28.3. The right to privacy (section 14 of the Constitution).   

 

29. Insofar as is necessary, full argument on these issues will be 

advanced at the hearing of this matter. 

 

30. The applicants therefore seek confirmation of the SCA orders 

concerning the failure by section 154(3) of the CPA to protect 

child victims. 

 

THE APPLICATION FOR LEAVE TO APPEAL – THE FAILURE TO 

PROTECT CHILD VICTIMS, CHILD WITNESSES AND CHILD 

OFFENDERS AFTER THEY TURN 18 

 

31. A child’s need for protection from public identification does not 

stop when they turn 18.  Ongoing protection is needed under 

section 154(3) in order to ensure that their rights are secured 

into adulthood. 

 

32. The three SCA judges in the majority concluded that, although 

section 154(3) does not provide any ongoing protection to child 
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accused, witnesses and victims, it is not unconstitutional.  The 

applicants submit that they erred in doing so. 

 

33. The two SCA judges in the minority disagreed and would have 

declared the section invalid to the extent that it does not provide 

any ongoing protection to child accused, witnesses and victims.  

The applicants submit that they were correct in this conclusion. 

 

34. The applicants therefore seek leave to appeal against the order 

of the SCA on this issue – that is against paragraph 1 of the 

SCA order. 

 

35. I emphasise that the expert evidence put up by the applicants 

before the High Court outlines three important reasons for 

protecting the anonymity of child victims, witnesses and 

offenders into adulthood: 

 

35.1. First, the vulnerabilities of childhood persist after 18, 

particularly where a child’s psychological development has 

been disrupted by the combined traumas of crime and 

participation in the criminal process. 
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35.2. Second, childhood traumas leave deep and lasting 

psychological wounds that may be reopened in adulthood. 

As a result, a child victim, witness or offender who is 

publicly identified in adulthood will generally experience 

greater psychological harm than an adult victim, witness or 

offender who is publicly identified. 

 

35.3. Third, the threat of identification after turning 18 directly 

harms children – while they are children.  A child who fears 

being identified in the media when they turn 18 may 

experience added stress and trauma.  As a result, ongoing 

protection into adulthood is needed in order to reassure 

and protect children while they are still under the age of 

18. 

 

36. The risk of identification in adulthood threatens to undermine the 

lifelong healing process for victims and witnesses who have 

suffered childhood trauma.  It also creates a further obstacle to 

child victims or witnesses coming forward to report crimes or to 

cooperate with the authorities. 
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37. Child accused and child offenders are also at risk of substantial 

harm if they are identified after turning 18.  

37.1. The risk of identification upon turning 18 creates a “ticking 

clock” problem, where great pressure is placed on the child 

accused on the child’s legal practitioner to seek to 

conclude the trial as quickly as possible, before the child 

turns 18. This can compromise the right to a fair trial.  

 

37.2. The long-term rehabilitation and reintegration of child 

offenders is also directly harmed by identification in the 

media in adulthood. As this Court has held in Centre for 

Child Law v Minister of Justice,1 the law treats child 

offenders differently to adult offenders because it 

recognises that children have a greater capacity for 

rehabilitation.  In J v NDPP,2 this Court further recognised 

that a child offenders’ rehabilitation and reintegration is 

undermined when a child is publicly branded as an 

offender in adulthood. 

  

                                                 
1
 Centre for Child Law v Minister of Justice and Constitutional Development and Others 2009 (6) 

SA 632 (CC) at para 27. 

2
 J v NDPP 2014 (2) SACR 1 (CC) at para 44. 



18 
 

37.3. The expert evidence indicates that stigmatisation and 

shame are among the most significant barriers to a child’s 

successful rehabilitation.  Publication of a child’s identity 

brands them as a criminal in the eyes of the public.  

Publicity can also cause an offender to internalise their 

portrayal as a criminal, adding a further obstacle to the 

rehabilitation process. 

 

37.4. Identification in the media can also impede the therapy 

process that is necessary for rehabilitation. This process 

will often continue well into adulthood. The long-term 

prospects of reintegration into the community are also 

severely threatened if the child offender’s anonymity is 

removed in adulthood. 

 

38. Failing to protect (as a default position) the anonymity of child 

victims, witnesses and accused after they turn 18 breaches a 

series of constitutional rights: 

38.1. The right of children to have their best interests be of 

paramount importance in all matters concerning them 

(section 28(2) of the Constitution); 
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38.2. The right to human dignity (section 10 of the Constitution); 

and 

 

38.3. The right privacy (section 14 of the Constitution); and 

 

38.4. The right of the accused to a fair trial (section 35(3) of the 

Constitution). 

 

39. Full argument on these issues will be advanced at the hearing of 

this matter. 

 

40. The applicants therefore contend that: 

40.1. Either section 154(3) of the CPA is unconstitutional to the 

extent that the protections it affords to child victims, child 

witnesses, child accused and child offenders expire 

automatically upon those children turning 18; or 

 

40.2. Section 154(3) of the CPA must be interpreted, in 

accordance with section 39(2) of the Constitution, to 

protect child victims, child witnesses, child accused and 

child offenders after they turn 18. 
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41. I respectfully submit that leave to appeal should be granted in 

view of the fact that: 

41.1. The arguments raised are squarely constitutional issues, 

which have been pleaded and argued as such since the 

inception of this matter in the High Court; 

 

41.2. The applicant’s arguments certainly bear reasonable 

prospects of success, as is demonstrated by the 3-2 

division of the SCA on this score; and 

 

41.3. It is in the interests of justice for leave to appeal to be 

granted given the importance of this issue for many 

vulnerable child accused, child offenders, child victims and 

child witnesses. 

 

INFORMATION REQUIRED BY RULE 21 

 

42. The record before the SCA ran to 1009 pages. There is no 

portion of the evidence that requires transcription. 
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43. In relation to the duration of this matter, the entire matter before 

the SCA took one day to be argued.  The same would apply to a 

hearing before this Court. 

 

44. There are no other circumstances which are relevant to the 

directions given by the Chief Justice. 

 

CONCLUSION 

 

45. In the circumstances, the applicants pray that: 

 

45.1. This Court confirms the orders of constitutional invalidity 

made in paragraph 2 of the order of the SCA, in which that 

Court (unanimously) declared that the provisions of s 

154(3) of the Criminal Procedure Act 51 of 1977 are 

constitutionally invalid to the extent that they do not protect 

the anonymity of children as victims of crimes at criminal 

proceedings; and  

 

45.2. Grants the applicants leave to appeal against paragraph 1 

of the order of the SCA on 28 September 2018, in which 

that Court (by a 3-2 majority) dismissed the appeal 
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concerning the constitutionality and proper interpretation of 

section 154(3) of the Criminal Procedure Act, regarding 

whether children protected by that section forfeit the 

protections afforded by it when they turn 18. 

 
 
 
 
 
 
 

                                                         
 ________________________________ 

RONALDAH LERATO KARABO OZAH 
 
 
 
I hereby certify that the deponent knows and understands the contents 
of this affidavit and that it is to the best of the deponent’s knowledge 
both true and correct.  This affidavit was signed and sworn to before 
me at PRETORIA on this the ____day of OCTOBER 2018, and that 
the Regulations contained in Government Notice R.1258 of 21 July 
1972, as amended by R1648 of 19 August 1977, and as further 
amended by R1428 of 11 July 1989, having been complied with. 
 
 
 

_____________________ 
COMMISSIONER OF 
OATHS 
Full names: 
Address: 
Capacity: 

 
 


