
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

      Case no’s: CCT 158/18 and CCT 179/18 

In the matters between: 

 

THE COMPETITION COMMISSION OF SOUTH AFRICA   Applicant 

 

and  

 

THE STANDARD BANK OF SOUTH AFRICA LIMITED           Respondent 

 

 

STANDARD BANK’S PRACTICE NOTE FOR BOTH APPLICATIONS 

 

 
A NATURE OF PROCEEDINGS 

1. Consolidated hearing of two applications for leave to appeal by the Competition 

Commission (‘Commission’) against two procedural rulings by the Competition 

Appeal Court (‘CAC’).  The first directed the Commission to produce an 

investigation record in terms of Competition Commission Rule (‘CCR’) 15 (‘rule 

15 application’).  The second ordered production of the record of a complaint 

referral decision, under Uniform Rule of Court 53 (‘rule 53 application’). 

B ISSUES THAT WILL BE ARGUED 

2. Whether either matter raises a constitutional issue1 or arguable point of law of 

                                                        
1 Constitution, section 167(3)(b)(i). 
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general public importance2 necessary to engage this Court’s jurisdiction and/or 

whether it would be in the interests of justice for leave to appeal to be granted. 

3. On the merits, if leave is granted, whether: 

3.1. SBSA lost its right under CCR 15 to the investigation record once a 

complaint of an alleged prohibited practice (in terms of section 4 or 5 of 

the Competition Act) against it had been initiated, investigated and 

referred to the Tribunal (SBSA knowing nothing of these three steps); 

3.2. section 7(1) of the Promotion of Access to Information Act 2 of 2000 

(‘PAIA’) authorises the Commission to decline production of the record 

of its decision to refer the complaint to the Tribunal, and, if so, whether 

the internal requirements of section 7(1) of PAIA are met here; 

3.3. the Commission as a respondent in a review may refuse to produce the 

record of its decision because it challenges jurisdiction or contends that 

the review has no merit;  

3.4. an order to produce a rule 53 record is a procedural direction, such as may 

be made by a single judge of the CAC. 

                                                        
2 Constitution, section 167(3)(b)(ii). 
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C PORTIONS OF THE RECORD THAT ARE NECESSARY FOR THE     

DETERMINATION OF THE MATTER 

4. The following documents require to be read in full: 

Rule 15 application 

4.1. SBSA’s notice of motion and founding affidavit in its application under 

CCR 15 for Commission to produce its record of investigation (Vol. 1, 

pages 1 – 18). 

4.2. Commission’s answering affidavit (Vol. 1, pages 42 – 59). 

4.3. Competition Tribunal ruling (Vol. 3, pages 118 – 131). 

4.4. CAC ruling (Vol. 3, pages 161 – 180). 

4.5. Commission’s application for leave to appeal (Vol. 4, pages 183 – 217). 

4.6. SBSA’s answering affidavit (Vol. 5, pages 244 – 299). 

4.7. This Court’s prior order (25 October 2016) dismissing the Commission’s 

application for leave to appeal the Group Five judgment (Vol. 5, pages 

300 – 302). 

 

Rule 53 application 

4.8. SBSA’s application to review the Commission’s decision (in terms of 

section 50 of the Act) to refer the complaint to the Tribunal (Vol. 7, pages 

376 – 433). 

4.9. Commission’s counter-application (Vol. 10, pages 739 – 762). 

4.10. SBSA’s answering affidavit in counter-application (Vol. 11, pages 768 – 
799). 

4.11. Commission’s reply in counter-application (Vol. 11, pages 800 – 824). 
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4.12. CAC direction to produce review record (Vol. 11, pages 833 – 845). 

4.13. Commission’s application to appeal CAC directions (Vol. 12, pages 846 

– 880). 

4.14. SBSA’s answering affidavit in that application for leave to appeal (Vol. 

12, pages 899 – 947). 

 
 
D ESTIMATE OF THE DURATION OF ORAL ARGUMENT 

5. SBSA estimates that it will require a total of one and a half hours for oral 

argument: in effect, 45 minutes for each application.   

E SUMMARY OF THE ARGUMENT 

Overall 

6. A complaint that SBSA was party to a prohibited practice (under section 4 or 5 of 

the Act) was initiated, investigated and referred by the Commission (in terms of 

section 50 of the Act) to the Competition Tribunal. It is the last, the referral 

decision, which is being reviewed by SBSA.   The referral of SBSA (which knew 

nothing of the three steps until it read of the referral in the media) is in the 

sketchiest terms.  SBSA asked the Commission, pursuant to CCR 15, for the 

investigation report (pursuant to section 49B) supporting its decision to refer to 

understand why it had been referred.  

7. The Commission refused this. It also refused an application by SBSA (under 

Uniform Rule 53) for the record of the decision referring the complaint. The CAC 
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en banque ordered (under CCR 15) the production of the investigation report, and 

sitting as it may as a single judge on a procedural issue directed the production of 

the record of the decision to refer the complaint.  The Commission contends that 

both the order and the direction are beyond jurisdiction, wrong, appealable and 

that the requirements for appeal to this Court are met.  SBSA disagrees. 

The CCR 15 application 

8. CCR 15 allows ‘any person’ to inspect or copy any Commission record that is not 

restricted information.   The Commission is wrong to contend that this right is lost 

to a person regarding whom (even quite without its knowledge) a complaint is 

initiated, investigated and referred to the Tribunal. SBSA says that right is 

emphatic, clear and endures beyond referral. It would be absurd if it were lost. 

9. The SCA in fact confirmed in ArcelorMittal3  that the access right contemplated 

in rule 15 extends to litigants in complaint referral proceedings before the 

Tribunal.  In Group Five4 the CAC again confirmed rule 15 as a general access 

right available to an unrestricted class of persons who may request the record 

without the need even to justify the purpose for which it is required.  The CAC 

there ruled that the record must be provided within a reasonable time, determined 

only by reference to the time that it would reasonably take the Commission to 

compile the record and identify restricted portions, as contemplated in rule 14.  

The reasonableness of the time period does not fall to be determined by reference 

                                                        
3 Competition Commissioner v ArcelorMittal South Africa Ltd 2013 (5) SA 538 (SCA) paras 45 – 50 
(‘ArcellorMittal’).   
4 Group Five Limited v Competition Commission [2016] ZACAC 1 (‘Group Five’). 
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to the identity of the requester.   

10. In accordance with Group Five, access to the investigation record cannot be 

denied on the basis that discovery will follow in due course, because (1) there is 

nothing in the Tribunal Rules that provides an automatic right to discovery to 

respondents in complaint proceedings; (2) whether and to what extent parties in 

Tribunal proceedings must make discovery is determined (in contrast with the 

High Court) on a case-by-case basis by directions given by the Tribunal in terms 

of Tribunal Rule 22(1)(c)(v); and, in any event, (3) the discovery process is to be 

differentiated from an application based on access rights contained in rule 15(1), 

because discovery is limited by relevance as determined by the pleadings 

exchanged, whereas the general right of access contained in CCR 15 is not limited 

in this way.  The CAC held that there was no rationale for linking production of 

the Commission’s record to discovery. 

11. The CAC held that CCR 15 does not contain any of the restrictions contained in 

PAIA section 7(1), which expressly exclude the operation of that statute (ie 

‘disapplies’ it) (a) if the record is requested for civil or criminal proceedings; and 

(b) after the commencement of such proceedings; and (c) any other law provides 

for access to the record in question. 

12. Group Five was correctly decided, and this Court refused leave to appeal against 

the judgment on the basis that the application for leave bore no prospects of 

success.  As this case shows, the competition law authorities have acted on the 

strength of that endorsement by this Court, which the Commission seeks now to 
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unsettle.  The CAC ruling on the CCR 15 application is a diligent application of 

these principles.  The Commission’s attempt to invoke Continental Tyres5 is 

misconceived.  On its facts, that case was the obverse of this: there the 

Commission claimed that CCR 15 and 14 had the effect of freeing it from a duty 

to disclose.  The reasoning in that case also refutes rather than supports the gloss 

put on it by the Commission.  

13. Moreover, section 7(1) of PAIA cannot be invoked to read any restriction into 

CCR 15.  It is concerned with when PAIA applies; it does not provide a substantive 

basis upon which to refuse access to a record by the Commission.  In any event, 

Tribunal proceedings are not civil or criminal proceedings as contemplated in 

section 7(1), and there is no other law in place that regulates access to documents 

in Tribunal proceedings, so that the requirements for the application of section 

7(1) are not met. 

14. The Constitution seeks to advance access to information held by public bodies. 

The approach by the Commission seeks the converse.  Legitimate concerns by the 

Commission are met in detail by CCR 14, not by rowing back on CCR 15.  The 

appeal against the CCR 15 ruling must fail. 

The Rule 53 application 

15. The CAC’s direction that the Commission produce the record of its decision under 

rule 53 is interlocutory.  It is not final in effect, it is not definitive of the rights of 

                                                        
5 Continental Tyres South Africa (Pty) Ltd v Compeitition Commission Case Nos 156/CAC/Nov17 & 
157/CAC/Nov17 (12 October 2018)  https://www.comptrib.co.za/assets/Uploads/157.CAC.Nov17.pdf. 
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the parties and it is not dispositive of the review proceedings.  

16. Even if notionally appealable, it is not in the interests of justice to allow an appeal 

against the direction made by the CAC.  The obligation on a decision-maker to 

furnish its record is well-settled.  There is no novel issue for this Court to decide. 

17. The Commission’s attempt to project before this Court a constitutional issue of 

general public importance is unsound: no decision has yet been made here by the 

CAC regarding its jurisdiction to entertain the review (the CAC has previously 

decided that it does have original jurisdiction to entertain the review application). 

18. A single judge of the CAC is explicitly empowered by section 34(2A)(e) of the 

Competition Act to issue directions – opposed or unopposed. 

F AUTHORITIES ON WHICH PARTICULAR RELIANCE WILL BE 

PLACED DURING ORAL ARGUMENT  

19. SBSA will place particular reliance on the following: 

19.1. Competition Commission v ArcelorMittal South Africa Limited 2013 (5) 

SA 538 (SCA) at paras 45-50. 

19.2. Competition Commission v Computicket (Pty) Ltd [2015] 1 CPLR 15 

(SCA) or [2014] ZASCA 185 at para 18. 

19.3. Continental Tyres South Africa (Pty) Ltd v Compeitition Commission 

Case Nos 156/CAC/Nov17 & 157/CAC/Nov17 (12 October 2018)  
https://www.comptrib.co.za/assets/Uploads/157.CAC.Nov17.pdf.   

19.4. Group Five Limited v Competition Commission [2016] ZACAC 1. 

19.5. Helen Suzman Foundation v Judicial Service Commission 2018 (4) SA 1 



 9 

(CC). 

19.6. Johnnic Holdings Limited v Competition Tribunal [2008] ZACAC 2 at 

para 35.2. 

 
JEREMY GAUNTLETT SC QC 
MARGARETHA ENGELBRECHT 
LUKE KELLY 
TSHIDISO RAMOGALE  
 
Counsel for SBSA 

 
Chambers 
Cape Town and Johannesburg 
30 January 2019 

 


