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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA
HELD AT BRAAMFONTEIN

CCT CASE NO: CCT158/18

In the matter between:

THE COMPETITION COMMISSION OF SOUTH AFRICA Applicant/Appellant

And

THE STANDARD BANK OF SOUTH AFRICA LIMITED Respondent

___________________________________________________________________________

PRACTICE NOTE OF THE STANDARD BANK OF SOUTH AFRICA LIMITED

___________________________________________________________________________

1. NATURE OF PROCEEDINGS

1.1 This is an application for leave to appeal in terms of Rule 19(1) of the Rules 

Regulating the Proceedings in the Constitutional Court. 

1.2 The Competition Commission seeks leave to appeal against an order of the order of 

the Competition Appeal Court obliging it to make available its record of 

investigation, in response to a request under Rule 15(1) of the Rules Regulating 

Proceedings in the Competition Commission. 

2. ISSUES TO BE CONSIDERED

2.1 In accordance with a directive of the honourable Chief Justice, written submissions 

presented concern -

2.1.1 The correctness or otherwise of the decision by the Competition Appeal 

Court in Group Five Limited v Competition Commission (139/CAC/Feb16) 

[2016] ZACAC 1 (‘Group Five’); and
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2.1.2 whether the Competition Appeal Court correctly applied those principles in 

the judgment that forms the subject of the current application for leave to 

appeal.

3. SUMMARY OF THE POSITION ADOPTED BY THE STANDARD BANK OF SOUTH 

AFRICA LIMITED

3.1 The Standard Bank of South Africa Limited submits that both questions posed by 

the learned Chief Justice should be answered in the affirmative.  

3.2 In both judgments, the Competition Appeal Court confirmed that entitlement to 

the record under Rule 15(1) is not to be linked to the identity of the requester and 

the purpose for which the record is requested, so that there ought to be no link 

drawn between the obligation of the Competition Commission to make discovery 

and its obligation to produce its record upon request.  

3.3 Section 7(1) of the Promotion of Access to Information Act 2 of 2000 (‘PAIA’), 

which concerns the application of that statute, provides no basis for the 

Competition Commission to decline production under Rule 15(1), and it is 

submitted that there are no legal or policy reasons to read a restriction into the 

rule, particularly given the sui generis nature of competition proceedings.  The 

reading in of such a restriction would, in any event be contrary to the judgment of 

the Supreme Court of Appeal in Competition Commissioner v ArcelorMittal South 

Africa Ltd 2013 (5) SA 538 (SCA) (‘ArcelorMittal’).  Moreover, the making available 

of information upon request (after conclusion of the investigative function of the 

Competition Commission) is consistent with the constitutional principles of fairness 

and just administrative action, which principles are premised on a legal culture of 

accountability and transparency. 
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3.4 Group Five was correctly decided, was reaffirmed by this Honourable Court in 

refusing leave to appeal, and the judgment that forms the subject of this 

application for leave to appeal constitutes a faithful application of the principles 

enunciated therein.  No basis for granting leave to appeal is revealed in the 

Commission’s application.

4. OTHER MATTERS

4.1 No directive on argument has been issued.

4.2 The case law referred to in the written submissions must be considered, with 

particular emphasis on Group Five and ArcelorMittal.  

4.3 The pleadings exchanged in the application for leave to appeal may be considered 

in their entirety for purposes of establishing the factual underpinnings of the 

application for leave to appeal and the arguments raised by the parties on the 

correctness or otherwise of Group Five and the judgment that is the subject of the 

application for leave to appeal.  

ARNOLD SUBEL SC

MARGARETHA ENGELBRECHT

Counsel for The Standard Bank of South Africa Limited

Chambers, Sandton

25 September 2018




