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A. INTRODUCTION

1. These submissions address two applications for leave to appeal by the Competition 

Commission (‘the Commission’).1  The first seeks to appeal an order of the 

Competition Appeal Court (‘CAC’) to produce a record of investigation into the 

respondent (‘SBSA’) in terms of rule 15 of the Competition Commission Rules

(‘CCR 15’).2 The second seeks to appeal a procedural ruling by the CAC in terms 

of section 38(2A)(e) of the Competition Act, 89 of 1998 (‘the Act’) that the 

Commission produce the record of its decision to refer SBSA to the Competition 

Tribunal (‘the Tribunal’) under rule 53 of the Uniform Rules.3

2. The CCR 15 application was self-standing. It invoked first the general right of 

access to Commission records explicitly accorded by CCR 15(1), and second the 

lifting anyway (by CCR 14(1)(c)(i)) of any restrictions upon Commission records 

once an investigated complaint is referred to the Tribunal. The complaint is that 

SBSA (with other banks) contravened sections 4(1)(b)(i) and/or (ii) of the Act.  The 

Commission’s case is that the banks were party to an arrangement to divide 

markets, allocate customers and fix prices in respect of currency trades for the South 

African Rand and United States Dollar “pair”.

3. The Commission refuses to provide access to the record of its investigation under 

CCR 15 before SBSA has filed an affidavit in answer to its complaint referral.  It 

further refuses to produce the rule 53 record of its decision to refer SBSA to the 

                                                     
1 We abbreviate ‘rule 15 of the Competition Commission Rules’ as ‘CCR15’, and ‘rule 53 of the Uniform Rules 
of Court’ simply as ‘Rule 53’, as it is commonly termed.  ‘CTR’ denotes the Competition Tribunal Rules.
2 The CAC’s judgment is at Record: Vol 3, pp 161 - 180. 
3 The CAC’s ruling (together with reasons) is at Record: Vol 11, p 833 - 845.
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Tribunal.  SBSA is not engaged in “gamesmanship”;4 to the contrary, the 

Commission’s refusal is in both respects unlawful.

4. The Commission has failed to show that either appeal raises constitutional issues5 or 

arguable points of law of general public importance6 necessary to engage this 

Court’s jurisdiction.  It has also failed to show that it is in the interests of justice for 

leave to appeal to be granted.7 For the reasons set out below we submit that even 

were leave to appeal to be granted, both appeals should fail. 

5. The procedural history of the referral proceedings and SBSA’s subsequent review 

application is relevant to both applications.  We outline the complaint referral;

SBSA’s attempts to access the Commission’s record of investigation; then the 

SBSA review application and the refusal to give it the rule 53 record.

B. RELEVANT FACTS

(I) The complaint referral

6. SBSA learnt both of the complaint and that it had been referred via a media release.  

This on the date of the referral.8  SBSA had not been informed that it was under 

investigation, had not been asked any questions by the Commission about its 

alleged involvement in the conduct referred, and was not provided a copy of the 

                                                     
4 Record: Vol 4, p 185, Commission’s application for leave to appeal (rule 15 application), para 6; Record: Vol 
4 p 194, Commission’s application for leave to appeal (rule 15 application), para 34.
5 Constitution, section 167(3)(b)(i).
6 Constitution, section 167(3)(b)(ii).
7 Constitution, section 167(6); Khumalo v Holomisa 2002 (5) SA 401 (CC) at paras 6-10; and Minister of Health 
v Treatment Action Campaign (No. 1) 2002 (5) SA 703 (CC) (‘TAC 1’) at paras 5-8.
8 Record: Vol 1, p 12, SBSA’s founding affidavit (rule 15 application), paras 9 - 10. 
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referral affidavit before the publication of the media release.9

7. Administrative penalties were sought in the order of 10% of SBSA’s total turnover.

As might be expected, the effect was sharp, and it was serious.  In just a few days 

the share value of SBSA’s listed parent company, Standard Bank Group Limited

(‘SBG’), dropped approximately 3,8%.10  This equated to a reduction in SBSA’s 

market capitalisation (i.e. a loss in the value of shares held by its shareholders) of 

approximately R8,5 billon.11

8. SBSA’s immediate response was to ask the Commission what the case was against 

SBSA.12 This is because the referral affidavit was, and despite three 

supplementations, remains, wafer-thin on facts, particularly vis-à-vis SBSA.

9. The complaint referral alleges in general terms that the respondent banks were party 

to a “general understanding” or “overarching agreement” dating back to 2007 to 

“collude on bids, offers, and bid-offer spreads in relation to USD/ZAR pair 

trading”.13  The only specific references to SBSA emerge at paragraphs 45.4.1 and 

45.4.2 of the referral affidavit. There the Commission alleges that SBSA and some 

of the other respondent banks “agreed on the size of bid offer spreads to charge 

customers for certain volume [sic] of currency exchange”, and that SBSA was 

                                                     
9 Record: Vol 1, p 12, SBSA’s founding affidavit (rule 15 application), para 10.
10 In terms of the Commission’s Guidelines for Determination of Administrative Penalties (1 May 2015), the 
Commission committed itself to use “affected turnover” – i.e. turnover actually affected by the conduct in 
question and not total turnover – as a basis for calculating administrative penalties.  This is different from “total 
turnover”, which is the total turnover of a firm in a particular financial year.  See inter alia paragraph 5.3 of the 
Guidelines.
11 Record: Vol 7, pp 427 - 428, SBSA’s founding affidavit, paras 124-5.
12 Record: Vol 1, p 12, SBSA’s founding affidavit (rule 15 application), para 11.
13 Record: Vol 7, p 467, complaint referral, para 41.
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represented at all times by a single employee, Mr Bryan Brownrigg.14  The affidavit 

does not disclose when, within a vaguely described period of approximately seven 

years, where and how such an agreement was reached.  Nor does it name any of the 

“customers” or describe the terms.

10. After reviewing the referral affidavit SBSA thought that it had been erroneously 

included as a respondent.  This is mainly because, other than ABSA Bank Limited

(‘ABSA’), SBSA is the only authorised foreign exchange dealer cited as a 

respondent in paragraphs 45.4.1 and 45.4.2.15  SBSA cannot and does not compete 

with banks that are not authorised dealers under South African law.  Banks that are 

not authorised dealers are required under the Exchange Control Regulations to 

engage with SBSA in a vertical relationship when dealing in USD/ZAR currency 

pairs, and are prohibited from competing with SBSA for orders from customers for 

foreign currency.16  Thus the statutory framework is such that SBSA could not deal 

with respondent banks other than ABSA in the manner alleged by the Commission.

11. Furthermore, Mr Brownrigg has never been a trader in foreign exchange for 

SBSA.17  He was employed by SBSA as an institutional salesperson and not as a 

currency dealer.  His job was to solicit offers from currency dealers to buy or sell 

currencies from or to SBSA where any resultant trades would be executed by 

authorised currency dealers. When dealing with other banks he did so on behalf of 

                                                     
14 All of the respondent banks bar ABSA were obliged by South Africa’s Exchange Control Regulations to stand 
in a vertical relationship with SBSA if transacting in the ZAR/USD currency pair and, as a fact, SBSA does not 
permit its currency dealers to transact with ABSA because of their horizontal relationship.  See Record: Record: 
Vol 7, p 382, para 7.3; p 390, para 28.2; p 399, para 42.3 (SBSA’s founding affidavit); See the Commission’s 
referral at Vol 7, pp 473 - 474, paras 45.4.1 and 45.4.2.
15 In terms of Regulation 2 of the Exchange Control Regulations (‘EXCON Regulations’).  See: Record: Vol 7, 
p 390, SBSA’s founding affidavit, para 28.2.
16 Record: Vol 7, p 399, SBSA’s founding affidavit, paras 42.3 and 42.4.
17 Record: Vol 7, p 391, SBSA’s founding affidavit, para 28.3.
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SBSA as either a supplier of, or customer for, foreign currency.  Thus, any ensuing 

transaction involving him would have been of a vertical nature.18

12. SBSA also conducted an internal search of its records. It found no evidence that Mr

Brownrigg did anything other than communicate lawfully with customers that he 

dealt with on a principal-to-principal basis in the foreign exchange market.19

13. The necessary jurisdictional facts for the application of section 4(1)(b) of the Act 

are simply absent in the case against SBSA. 

14. Thus on 22 February 2017, SBSA, through its attorneys, requested a meeting with 

the Commission.  It did so because the Commission has been widely reported as 

being willing to treat cooperative respondents more leniently than non-cooperative 

ones, and because it was unable to find any information implicating it in the alleged 

conduct.20 It also sought specific details of SBSA’s alleged conduct in order to 

facilitate meaningful engagement.21

15. The Commission responded on 23 February 2017, snubbing SBSA’s request.22  It

asserted that the complaint referral was sufficiently particularised and that it 

expected “delivery of [SBSA’s] Answer to the Complaint Referral in the normal 

course”.23

                                                     
18 Record: Vol 7, p 391, SBSA’s founding affidavit, paras 28.3 to 28.5.
19 Competition authorities in other jurisdictions have prosecuted banks (including some of SBSA’s co-
respondents in the Complaint Referral) for engaging in similar conduct to that alleged in the Complaint Referral.  
SBSA is not the subject of prosecution in any of these jurisdictions.
20 Record: Vol 7, p 406, SBSA’s founding affidavit (rule 53 application), para 63.
21 Ibid.
22 Record: Vol 1, pp 12 - 13, SBSA’s founding affidavit (rule 15 application) para 12; Record: Vol 1, p 21, E-
mail of 23 February 2017.
23 Record: Vol 1, pp 12 – 13, SBSA’s founding affidavit (rule 15 application) para 12; Record: Vol 1, p 21, E-
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(II) The CCR 15 application

16. SBSA’s attorneys responded, in a letter asking the Commission to reconsider, also

to meet.24  The Commission was also formally asked in terms of CCR 15(1) (and

the CAC’s judgment in Group Five25) to furnish SBSA with: (i) an index of the 

record of its investigation indicating which portions are restricted from disclosure 

(and reasons for this); and (ii) copies of those documents which are not restricted.26

17. The Commission did not respond.27  SBSA sent a further letter, requesting the CCR

15 record by 7 April 2017, failing which it would have to consider instituting 

proceedings to secure access to the record of the Commission’s investigation.28  The 

response from the Commission’s Manager: Cartels Division was that the 

Commission was “preparing the record of the investigation and the index thereto”

and that it would “furnish [SBSA] with the index of the record as soon as the record 

is finalised in order for [SBSA] to decide which part of the record it wants 

copied”.29

18. SBSA’s attorneys again heard nothing. They wrote again asking when the index 

would be made available,30 requesting an urgent response.31

                                                                                                                                                                    
mail of 23 February 2017.
24 Record: Vol 1 p 13, SBSA’s founding affidavit (rule 15 application), para 13; Record: Vol 1 pp 23 - 24, E-
mail dated 1 March 2017.
25 Group Five Limited v Competition Commission [2016] ZACAC 1 (23 June 2016).
26 Record: Vol 1, p 24, E-mail dated 1 March 2017, paras 3.1 – 3.2.
27 Record: Vol 1 p 13, SBSA’s founding affidavit (rule 15 application), para 14.  
28 Record: Vol 1, p 13, SBSA’s founding affidavit (rule 15 application), para 15; Record: Vol 1, p 25, E-mail 
dated 25 March 2017.
29 Record: Vol 1, p 13, SBSA’s founding affidavit (rule 15 application), para 16; Record: Vol 1 pp 26 – 27, E-
mail dated 27 March 2017.
30 Record: Vol 1, p 14, SBSA’s founding affidavit (rule 15 application), para 17; Record: Vol 1, p 28, E-mail 
dated 21 April 2017.
31 Record: Vol 1, p 28, line 12.
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19. The Commission’s response was that it was “going to attend to [SBSA’s] request”

(notwithstanding the earlier statement on 7 April 2017 that the record was already

then in preparation).  But it now wanted to know “the basis of the urgency of 

[SBSA’s] request”32: a curious response.  SBSA had first asked the Commission for 

further information about the case against it some two months earlier;

approximately seven weeks had passed since SBSA’s formal request for access to 

the record of the Commission’s investigation under CCR 15; and almost a month 

had lapsed since the Commission had agreed to make its record available, once 

prepared.  SBSA replied to this effect, advising that an application to compel

production of the record must follow if the Commission failed to produce it.33

20. The Commission again did not respond.34  Thus SBSA launched its application 

before the Tribunal to compel the Commission to produce the record of its 

investigation in terms of CCR 15(1).35  The Commission did not file an answering 

affidavit within the ten-day period provided for in SBSA’s notice of motion36 (as 

required).37 SBSA advised that it would proceed accordingly.38

21. On 18 May 2017 the Commission, out of time, advised that it intended to oppose 

the application. This on the basis that the application was “an attempt to solicit 

evidence before the close of [pleadings]”.39  The Commission advised that it did not 

                                                     
32 Record: Vol 1, p 14, SBSA’s founding affidavit (rule 15 application), para 18; Record: Vol 1 p 32, E-mail 
dated 21 April 2017.
33 Record: Vol 1, p 14, SBSA’s founding affidavit (rule 15 application), para 19; Record: Vol 1 p 37, E-mail 
dated 21 April 2017.
34 Record: Vol 1, p 14, SBSA’s founding affidavit (rule 15 application), para 20.
35 Record: Vol 1, pp 1 – 9, SBSA’s notice of motion (rule 15 application).
36 Record: Vol 2, p 104, SBSA’s replying affidavit (rule 15 application), para 25.2.  
37 In terms of rules 42 and 43 of the Tribunal’s Rules. 
38 Record: Vol 1, p 24, Commission’s answering affidavit (rule 15 application), para 24; Record: Vol 2, p 85, E-
mail dated 15 May 2017.
39 Record: Vol 1, p 48, Commission’s answering affidavit (rule 15 application), para 25; Record: Vol 2, pp 86 –
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wish to file any answering affidavit (suggesting economy as its reason) and that it 

would make oral submissions at the hearing.40

22. During the same period a number of respondent banks, including SBSA, filed 

exceptions to the Commission’s complaint referral.41  SBSA filed its exception on 3 

May 2017 in accordance with a directive from the Tribunal.42  The Commission 

again adopted the position that it would not file an answer.  It wrote to the Tribunal 

on 16 May 2017 requesting that SBSA’s exception be set down for hearing 

separately from the other respondents and on an expedited basis.43

23. The exceptions were scheduled to be heard on 20 and 21 July 2017, together with 

SBSA’s CCR 15 application.44  At a pre-hearing convened on 23 June 2017, the 

Commission indicated for the first time that it wished to join further respondents in 

the complaint referral.  This caused the exceptions to be removed from the roll.45  

The Chairperson of the Tribunal deprecated the fact that the Commission had put 

the respondents to unnecessary “expense and prejudice”.46

24. Thereafter, on 4 July 2017, the Commission repeated its request that SBSA’s 

exception be enrolled separately.47  This prompted the Tribunal to issue further 

                                                                                                                                                                    
87, E-mail dated 18 May 2017 paras 2,3 and 5.
40 Record: Vol 2, p 87, E-mail dated 18 May 2017, para 7.
41 Record: Vol 5, p 264, SBSA’s answering affidavit in leave to appeal application (rule 15), para 26.2.5.  
42 Record: Vol 2, p 102, SBSA’s replying affidavit (rule 15 application) para 21.1; Record: Vol 5, p 263, 
SBSA’s answering affidavit in leave to appeal application (rule 15), para 26.2.2; Record: Vol 5, p 311, para 2.
43 Record: Vol 5, p 267, SBSA’s answering affidavit in leave to appeal application (rule 15), para 26.2.7.2; 
Record: Vol 5, pp 314 – 315, E-mail dated 16 May 2017.
44 Record: Vol 5, p 267, SBSA’s answering affidavit in leave to appeal application (rule 15), para 26.2.7.3; 
Record: Vol 5, p 312, Tribunal directive, para 7.
45 Record: Vol 5, pp 267 – 277, SBSA’s answering affidavit in leave to appeal application (rule 15), para 
26.2.7.4.
46 Record: Vol 5, p 268, SBSA’s answering affidavit in leave to appeal application (rule 15), para 26.2.7.4; 
Record: Vol 6, p 323, Transcript, lines 9 - 19.
47 Record: Vol 5, p 268, SBSA’s answering affidavit in leave to appeal application (rule 15), para 26.2.7.6; 
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directions on 7 July 2017, in which it directed the Commission to bring a formal 

application to hear the exception separately.48  Ultimately, the Tribunal refused the 

Commission’s application and ordered that the exceptions be heard together on 24 

to 26 January 2018.49

25. After the time period had elapsed for the Commission to file heads of argument for 

the exception hearing, the Commission, without having filed any heads, filed a 

supplementary referral affidavit, which it claimed would address the exceptions 

raised by SBSA and the other respondents.50  (We address this when dealing with 

the rule 53 application below.)  This caused a further postponement and the filing of 

fresh exceptions on 29 March 2018.51   The exceptions were argued from 30 July 

2018 to 3 August 2018; the Tribunal is yet to deliver its decision.

26. Reverting to the CCR 15 application, the Commission did not file its answering 

affidavit in accordance with a direction issued by the Tribunal.52  Instead it sent a 

letter to the Tribunal on 4 September 2017.53 The letter advised that the 

Commission “has been addressing SBSA’s request for access to the record” but 

that what constituted a “reasonable time” for its production depended on “what 

time the Commission would reasonably require for preparing its record”. The 

Commission went on to state that “during the process of preparing the record” it 

                                                                                                                                                                    
Record: Vol 6, pp 324 – 325, E-mail dated 4 July 2017, para 3.
48 Record: Vol 5, p 269, SBSA’s answering affidavit in the leave to appeal application (rule 15), para 26.2.7.7; 
Record: Vol 6, pp 326 -341, Tribunal directive, para 14.
49 Record: Vol 5, p 270, SBSA’s answering affidavit in the leave to appeal application (rule 15), para 26.2.7.12; 
Record: Vol 6, pp 335 – 337, paras 1 - 2.
50 Record: Vol 5, pp 270 – 271, SBSA’s answering affidavit in the leave to appeal application (rule 15), para 
26.2.7.14.
51 Record: Vol 5, pp 271 – 272, SBSA’s answering affidavit in the leave to appeal application (rule 15), paras 
26.2.7.15 – 26.2.7.17; Record: Vol 6, p 345, Tribunal directive, para 6.
52 Record: Vol 7, p 410, para 71.6.
53 Record: Vol 2, p 89-93.
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had apparently “become clear” that SBSA was seeking access to the record “for the 

purpose of pleading”.54

27. It was stated that the Commission “acknowledges that SBSA’s request to the record 

in terms of rule 15(1) vests in it as an ordinary member of the public, not a litigant”

and that “[d]espite this, SBSA has not conducted itself as an ordinary member of 

the public” but apparently “in a manner that is contrary to the Competition Appeal 

Court’s judgment in Group Five v Competition Commission”.55  It was on these 

bases that the Commission formally recorded that, having previously agreed to 

produce its record once prepared, it now refused to produce the record of its 

investigation.56

28. The Commission thereafter belatedly filed an answering affidavit in the CCR 15 

application.57 This raised, for the first time, the spurious defence (later abandoned 

in oral argument before the CAC)58 that the Tribunal had no jurisdiction to 

determine the application because SBSA had failed to bring an application to review 

the Commission’s decision to refuse access.59 It also adopted the position that 

SBSA’s application constituted an “abuse of process” and that it was “leveraging 

its position as a litigant” to compel the production of the record.60

                                                     
54 Record: Vol 2, pp 92 - 93, para 4.
55 Record: Vol 2, p 93, para 5.
56 Ibid.
57 Record: Vol 1, pp 42 – 59.
58 Record: Vol 3, p 166, Rule 15 judgment, para 16.
59 Record: Vol 1, p 44, Commission’s answering affidavit (rule 15 application), paras 5 - 7.
60 Record: Vol 1, pp 45 - 46, Commission’s answering affidavit (rule 15 application), paras 9 - 10 and 14.
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29. The CCR 15 application was heard by the Tribunal, and its decision was given on 6 

November 2017.61  The Tribunal rejected the Commission’s procedural objection 

and ordered the Commission to furnish SBSA with the record of its investigation.  

However, instead of directing the Commission to do so within a matter of days, as 

was sought by SBSA, it provided that the Commission was required to do so “at the 

same time” as it filed its discovery affidavit in the complaint referral, and that “[t]o 

the extent that the record is more extensive than that required for the purpose of 

discovery, it must be disclosed, subject to the Commission’s right to exclude any 

restricted information”.62

30. As we explain in greater detail below, the Tribunal’s decision was contrary to the 

CAC’s judgment in Group Five – of course binding on the Tribunal – which held as 

follows:

30.1. First, in terms of CCR 15(1) “any person” (including a litigant) is entitled 

to the record of investigation, provided it is not “restricted information” as 

contemplated in CCR 14(1) of the Commission’s Rules, which specifies 

and limits the classes of information restricted from disclosure.63

30.2. Second, the Commission is obliged to produce the record of its 

investigation “within a reasonable time”.64

                                                     
61 Record: Vol 3, p pp 118 - 131.
62 Record: Vol 3, p 131, para 3.
63 Group Five (supra) at para 9, referring to the Supreme Court of Appeal’s judgment in Competition 
Commission v ArcelorMittal South Africa Limited 2013 (5) SA 538 (SCA) at paras 45-50 where it was held that 
“any person” in rule 15(1) included a litigant.
64 Group Five (supra) at para 10.
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30.3. Third, the determination of what is a reasonable time “is only concerned … 

with the time the Commission would reasonably require to prepare its 

record and identify the parts restricted”.  The CAC held that the 

determination “is not affected by whether or not the requester is a litigant”

and it rejected the Commission’s contention in that case (repeated here) that 

access should be refused prior to the close of pleadings.65

30.4. Fourth, discovery is distinct from the general right of access to the 

Commission’s record of investigation.  The latter must be produced even if 

it means that the Commission would have nothing to discover thereafter.66

31. As noted, before the CAC the Commission abandoned its cross-appeal in oral 

argument.67  It advanced a new basis, not ever pleaded.68 This was now that the

entire record of its investigation constitutes “restricted information” under 

CCR 14(1)(e) read with section 7 of the Promotion of Access to Information Act, 2 

of 2000 (‘PAIA’), and therefore that SBSA had no right of access to it whatsoever.69

It also argued that SBSA’s attempts to access the record of investigation were an 

“abuse of process”.70  The CAC dismissed the Commission’s arguments and 

ordered it to furnish SBSA with access to the record of its investigation under CCR 

                                                     
65 Group Five (supra) at para 11.
66 Group Five (supra) at paras 13 and 14.
67 Record: Vol 3, p 166, Standard Bank of South Africa Limited v Competition Commission, case 
160/CAC/Nov17 (‘Rule 15 judgment’), para 16.
68 This Court has warned against this practice: see South African Police Service v Solidarity obo Barnard 2014 
(6) SA 123 (CC) at paras 202 to 205.
69 Rule 14(1)(e) provides that for the purposes of Part 3 of the Commission’s Rules – headed “Access to 
Commission Records” (which includes rule 15) – five classes of information are restricted, including (e) Any 
other document to which a public body would be required or entitled to restrict access in terms of the 
Promotion of Access to Information Act, 2000”.
70 Record: Vol 3, p 166 Rule 15 judgment, para 15.
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15(1) within five days.  It is that order which is the subject of the Commission’s 

application for leave to appeal.

(II) The rule 53 application

32. On 22 December 2017, almost eight months after SBSA filed its first exception to 

the complaint referral, the Commission filed the "supplementary" referral affidavit 

referred to above (the last of three “supplementary” referral affidavits).71  This was, 

the Commission said, to provide additional particularity to the complaint referral

and address the complaints that respondents had raised by way of exceptions.72 The 

supplementary affidavit includes communications that the Commission asserts are

“pertinent examples of the respondents’ traders’ participation (both active and 

passive) in the on-going [sic] overarching arrangement, and/or agreement and/or 

concerted practice”.73

33. The only “pertinent example” of SBSA’s alleged participation in the alleged 

overarching agreement is a reference to a single “chat” via an online trading 

platform between Mr Peter Taylor (of Barclays Bank Plc) and Mr Bryan Brownrigg

(of SBSA) on 1 October 2012.74 This was the first time – some ten months after 

SBSA first asked the Commission for information about its alleged contraventions 

of the Act – that the Commission disclosed the date and participants relied upon by 

                                                     
71 Record: Vol 7, p 392, SBSA’s founding affidavit, para 30.  See too the fourth supplementary affidavit at 
Record: Vol 8, p 496 - 556.  
72 Record: Vol 8, p 499, para 7.
73 Record: Vol 7, p 394, SBSA’s founding affidavit, para 34.  See too the fourth supplementary affidavit at 
Record: Vol 8, p 518-9, paras 46 and 47.
74 Record: Vol 7, p 394, SBSA’s founding affidavit, para 34.  See too the fourth supplementary affidavit at 
Record: Vol 8, p 548, para 135.
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it for its referral as against SBSA.75  At last the basis for the Commission’s 

complaint referral as against SBSA was disclosed.

34. SBSA itself found the transcript of the discussions between Mr Taylor and Mr 

Brownrigg.76 It shows that Mr Taylor had asked Mr Brownrigg to give an 

indication of SBSA’s “bid and offer rates for USD/ZAR exchange transactions” if 

Barclays was to be a customer of SBSA.77  Mr Brownrigg engaged with Mr Taylor 

on the basis that Barclays was a potential customer of SBSA, not a competitor.  The 

following features of this single “chat” are significant:

34.1. Mr Taylor enquired of Mr Brownrigg about what SBSA’s bid offer spread 

would be if Barclays was a “top customer” for $25m and $50m worth of 

ZAR, assuming normal market conditions.78  Barclays itself was the 

potential buyer or seller as there is no mention of any third-party customer.  

Mr Brownrigg’s reply was to indicate a spread of 50 basis points for $25m 

and 100 basis points for $50m.79  When Mr Taylor queried if the rates 

quoted by Mr Brownrigg would, if accepted, result in the trade being 

“toxic” for SBSA (“toxic” being market terminology for possibly loss-

making for SBSA), Mr Brownrigg’s reply was that the rates quoted were 

those that SBSA was offering to its “top” customers at the time.80

                                                     
75 Record: Vol 7, p 395, SBSA’s founding affidavit, para 36.
76 Record: Vol 7, p 395, SBSA’s founding affidavit, para 36.
77 Record: Vol 8, p 558, line 16.
78 Ibid.
79 Ibid, line 18.
80 Ibid, line 24.
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34.2. Mr Brownrigg specifically, on the record proffered by the Commission as 

evidencing a “manifestation of the broader agreement, arrangement, 

and/or collusive practice…and a particular instance of the co-ordination of 

trading activities and strategies”, states the very converse of either any 

such arrangement or practice, or a particular co-ordination. The transcript 

records that a specific trade was queried; plainly no “broader … practice”

existed at all.  No prequel or sequel at all was suggested by this.

34.3. The transcript in fact records unequivocally that SBSA would not proceed 

to trade on the individual trade queried unless satisfied as regards the 

customer (“we turn guys away”:81 it offered the mooted rates only “for top 

client[s]”).82 Indeed, Mr Brownrigg himself had no authority to agree to 

the proposal: it had to be decided by “Warrick” (Mr Warrick Butler). The 

transcript records that the latter would have to make his own assessment the 

next week.83

35. In January 2018 SBSA investigated the factual matter contained in the 

Commission’s supplementary affidavit (in particular the chat transcript discussed 

above).84  It obtained advice from its legal representatives and prepared an 

application to the CAC to review and set aside the Commission’s decision to refer it 

to the Tribunal.85  The review is founded on the principle of legality which applies 

                                                     
81 Ibid, line 33.
82 Ibid, p 559, line 4.
83 Ibid, p 569, line 17.
84 Record: Vol 7, p 385, SBSA’s founding affidavit, para 11.
85 Ibid.  The application was launched on 20 March 2018.  See: Record: Vol 7, p 376-379, SBSA’s notice of 
motion.

16



     

16

to the Commission’s decisions to refer complaints to the Tribunal.86  The CAC has 

held that it is vested with jurisdiction to hear this type of review.87

36. SBSA’s notice of motion called upon the Commission to file the record of its 

decision in terms of Rule 53 within 15 days – i.e. by 13 April 2018.88  The 

Commission refused to do so.  It adopted the a priori position in a letter dated 13 

April 2018 that the review is “incompetent” and “fatally flawed”, relieving the 

Commission of any obligation to provide a record of its decision.89 Further, that the 

timelines for the filing of processes in the review should be suspended until the final 

determination by the CAC of the Commission’s appeal in the rule 15 application 

and/or the pending exception proceedings before the Tribunal in relation to the 

complaint referral.90

37. SBSA did not agree with the Commission’s contentions and called upon it to 

produce the record of its decision by 18 April 2018.91  The Commission failed to do 

so.  Instead the Commission brought a counter-application on 20 April 2018. This

contended for no jurisdiction to hear SBSA’s review; and in the alternative, that the 

CAC should grant a “stay” of SBSA’s review pending the outcome of the CCR15 

appeal to the CAC or the Tribunal’s determination of SBSA’s exception to the 

                                                     
86 Record: Vol 7, p 384-5, SBSA’s founding affidavit, para 10.  See, in this regard, Competition Commission v 
Telkom SA Ltd [2010] All SA 433 (SCA) at para 12.  See too Competition Commission v Computicket (Pty) Ltd 
[2014] ZASCA 185 at para 18.
87 See Johnnic Holdings Limited v Competition Tribunal [2008] ZACAC 2 (23 September 2008) at para 35.2.  
The CAC also has an appeal jurisdiction from the Tribunal on complaint referrals: see Woodlands Dairy (Pty) 
Ltd v Competition Commission 2010 (6) SA 108 (SCA).
88 Record: Vol 7, p 377, SBSA’s notice of motion, para 2.
89 The same inverted reasoning – that a decision-maker need disclose no record if it contends that the review 
cannot succeed – was roundly rejected in Computicket supra at paras 18ff.
90 Record: Vol 4, p 242.
91 Record: Vol 13, p 952, para 9.
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complaint referral.92  (As noted, the CAC has ordered the Commission to produce 

the investigation record under CCR 15(1), while the Tribunal’s ruling on the 

exceptions remains pending since August 2018.)

38. On 20 April 2018 SBSA’s attorneys wrote to the Judge President of the CAC to 

request a direction that the Commission be ordered to produce the record of its 

decision under rule 53 in order for the review to proceed.93  The letter was copied to 

the Commission.94  The direction was sought in terms of rule 34(2)(a) of the Rules 

for the Conduct of Proceedings in the Competition Appeal Court (‘CACR’).95 The 

Judge President thereafter convened a directions hearing for 29 May 2018 (before 

Boqwana JA).96

39. In that hearing, notwithstanding the clarity of SBSA’s request for directions, the 

Commission’s attorney suggested that the Commission had not understood the 

purpose of the directions hearing to be about its obligation to produce the record.97  

When the judge observed that no postponement had been sought by the 

Commission, it did so, informally, there and then. This on the basis that it now 

intended to brief counsel to oppose any direction to produce the record.98  The 

directions hearing was postponed to 14 June 2018, the Commission agreeing to pay 

SBSA’s “full costs”, including the costs of two counsel.99

                                                     
92 Record: Vol 10, p 744-5., Commission’s counter-application, paras 7-9. 
93 Record: Vol 13, p 948-949.  See, in particular, para 11.
94 Record: Vol 13, p 973.
95 Rule 34(2)(a) expressly provides that the Judge President (or the presiding judge) may give directions on how 
to proceed where the practice and procedure to be followed is uncertain.
96 Record: Vol 12, p 886.
97 Record: Vol 13, p 988, transcript of the hearing of 29 May 2018, lines 1 to 9.
98 Ibid, lines 20 to 25.
99 Record: Vol 13, p 998, lines 6 to 17.
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40. One of the reasons advanced by the Commission on 29 May 2018 as to why it 

refused to produce the record of its decision to refer SBSA was that at that time the 

CCR15 appeal was pending before the CAC.100  However, this was not a valid basis 

to refuse to comply with its obligation to produce the rule 53 record, the 

proceedings being distinct.

41. In any event, as explained, on 31 May 2018 the CAC then ruled on the CCR 15 

application.  It ordered the Commission to file the record of its investigation within 

five days.101  On 5 June 2018, SBSA’s attorneys wrote to the Commission to ask it 

to undertake that it would produce the record of its decision under rule 53 in order 

to avoid the unnecessary costs of the postponed directions hearing.102  The 

Commission declined.

42. The directions hearing proceeded on 14 June 2018 before Boqwana JA.  The 

Commission advanced four arguments as to why it should not be directed to 

produce the rule 53 record.  First, it was submitted that Boqwana JA, sitting alone, 

was not empowered under the Act to make a ruling directing the Commission to 

produce the record under rule 53.  Second, it contended that the CAC did not have 

jurisdiction to hear the review.  The third ground was that it intended to apply for 

leave to appeal the CAC’s judgment in the CCR15 application, and that SBSA was 

not entitled to insist on the production of either record before pleading to the 

complaint referral.  Finally, it was contended that the entire review should be stayed 

(as per its counter-application) pending an appeal to this Court in relation to the 

                                                     
100 Record: Vol 13, p 986 and 987, lines 5 to 9 and lines 6 to 8.
101 Record: Vol 3, p 179.
102 Record: Vol 13, p 965 - 966.
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CAC’s CCR 15 judgment, alternatively the Tribunal’s determination of SBSA’s 

exception.103

43. On 22 June 2018 the CAC, per Boqwana JA, directed the Commission to file the 

record of its decision to refer SBSA within a period of fifteen days.  In doing so the

CAC held as follows:

43.1. First, it rejected the Commission’s contention that a single judge was not 

empowered to direct it to produce the record.  It held that section 38(2A)(e)

of the Act, which expressly empowers a single judge to determine an 

application for “procedural directions” empowered it to direct the 

Commission to comply with its procedural obligation to produce the record 

of its decision under rule 53.104

43.2. With reference to a long list of authorities the CAC held that compliance 

with rule 53 is plainly a procedural matter; that “the filing of the Record is 

a procedural step which is there to facilitate the review”; and accordingly 

that the “dispatching of the Record is an issue within the contemplation of 

section 38(2A)(e) of the Act”.105

43.3. Second, the CAC rejected the Commission’s contention that because it had 

challenged jurisdiction to hear the review, the CAC was precluded from 

                                                     
103 These arguments appear from the judgment of the CAC located at Record: Vol 11, p 833 – 845, paras 7, 8, 
21, 23, 26 and 28.
104 Standard Bank of South Africa Limited v Competition Commission [2018] ZACAC 3 (22 June 2018) (‘Rule 
53 judgment’), at paras 11ff, located at Vol 11, p 836, para 11.
105 Vol 11: p 838, Rule 53 judgment, para 16.  The cases cited by the CAC include Democratic Alliance v Acting 
National Director of Public Prosecutions 2012 (3) SA 486 (SCA) where at para 37 the court held as follows: 
“[w]ithout the record a court cannot perform its constitutionally entrenched review function, with the result that 
a litigant’s rights in terms of section 34 of the Constitution to have a justiciable dispute decided in a fair public 
hearing before a court with all the issues being ventilated, would be infringed”.
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directing that the record be produced.106  In doing so it referred to the 

judgment of the Supreme Court of Appeal (‘SCA’) in Computicket107 which 

had held (in the face of a similar refusal by the Commission to produce the 

record) that in terms of rule 53 “the obligation to produce the record 

automatically follows upon the launch of the application, however ill-

founded the application may later turn out to be”.108

43.4. The CAC held further that the rule 53 record may in fact be relevant to the 

determination of its jurisdiction to hear the review, having regard to the 

distinction drawn between “pure competition” reviews and legality 

reviews.109

43.5. Third, the CAC rejected the Commission’s argument that the prospect of an 

appeal against the CAC’s rule 15 judgment should interfere with the 

production of the rule 53 record.

43.6. Referring to the Commission’s new, unpleaded argument that the record of 

its investigation under rule 15 was “restricted information” by virtue of 

PAIA, the CAC referred to this Court’s decision in Helen Suzman

Foundation110 where it was held that rule 53 and PAIA serve different 

                                                     
106 Vol 11, p 842, Rule 53 judgment, paras 25ff.
107 Computicket (supra).
108 Ibid, at para 20.
109 Vol 11, p 843, para 29.
110 Helen Suzman Foundation v Judicial Service Commission 2018 (4) SA 1 (CC).
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purposes, and that the former “helps a review applicant in the exercise of 

his or her right of access to court under section 34 of the Constitution”.111

43.7. Finally, the CAC held that the rule 53 review was a separate process to that 

before the Tribunal (and to the rule 15 application also now before this 

Court), and that neither could “suspend the continuation of the review 

process as of normal course”.112

C. THE APPLICATIONS FOR LEAVE TO APPEAL

(I) The CAC’s rule 15 judgment

44. The Commission seeks leave to appeal the CAC’s CCR 15 judgment on the grounds 

that Group Five113 (which formed the basis of the CAC’s judgment) was 

“incorrectly decided, and even if it was not, [the CAC] misapplied the Group Five

principles”.114

45. The Commission’s appeal is premised on three principal grounds.  They are for the 

most part comprehensively addressed in written submissions filed by SBSA on 25 

September 2018 pursuant to this Court’s directions.  For brevity, we do not repeat 

these; we adhere to them.

46. In what follows we seek to summarise the core arguments and demonstrate why the 

Commission’s contention that this Court should interfere with the CAC’s judgment 

                                                     
111 Ibid, at para 44.
112 Vol 11, p 840, Rule 53 judgment, para 22.
113 Group Five (supra).
114 Commission’s submissions dated 25 September 2018, para 1.
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in Group Five (this Court having previously refused leave to appeal in that case)115

is without foundation, and why the CAC’s judgment is also not susceptible to being 

overturned on appeal.

47. Before doing so it is necessary to address the threshold question of leave to appeal.

48. The CAC’s order has none of the attributes that this Court has held are relevant to 

granting of leave to appeal.

48.1. The Commission has, before this Court, now attempted to style its case as 

one of constitutional importance.116  This is without foundation.

48.2. In Group Five the CAC clearly delineated the Commission’s obligation to 

grant access to the record of its investigation to a requester, including a 

respondent in complaint referral proceedings.  This was based on the 

SCA’s decision in ArcelorMittal.117 The Commission’s obligation is to do 

so within a reasonable time, having regard to the time it may take the 

Commission to prepare the record for inspection and copying.118

48.3. The Commission is in effect seeking leave to appeal a body of law that has 

been in place for more than five years (since the judgment of the SCA in 

ArcelorMittal), and which gives effect to the principles of openness and 

transparency which public bodies are bound to uphold.119

                                                     
115 Record: Vol 3, pp 300 – 301.
116 Record: Vol 4 p 185, Commission’s application for leave to appeal (rule 15), para 8.
117 ArcelorMittal (supra).  See in particular para 46.
118 Group Five (supra), paras 10 to 12 and 13.
119 See inter alia Helen Suzman Foundation (supra) at paras 158ff.
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48.4. The Commission’s argument that Group Five may mean that it is less able 

to fulfil its investigative and prosecutorial functions is made without any 

pleaded factual basis.120 It also loses sight of the fact that the right of 

access to the record of its investigation under CCR 15(1) is not unqualified.  

It has been limited by the rule-maker to exclude restricted information,121

and it is a right which is only triggered when the Commission has 

completed its investigation and referred a complaint to the Tribunal for 

prosecution.122

48.5. There is also no cognisable harm that flows from the CAC’s order requiring 

the Commission to produce the record of its investigation in the pending 

Tribunal proceedings, and the order does not have the effect of disposing of 

the issues in the complaint referral proceedings.

49. The rule 15 application does not raise any issues of constitutional or general public 

importance.  That it may arguably be a “constitutional matter”, because it concerns 

statutory obligations (to produce records), does not answer the question whether it is 

of importance. The principles are clear and the case-law too. Leave to appeal 

should accordingly be refused.

50. If leave to appeal is granted, we submit the appeal should be dismissed.  At the 

outset we make the point that the Commission’s approach to SBSA’s request for 

                                                     
120 It is simply asserted without more.  See Record: Vol 4 p 185, Commission’s application for leave to appeal 
(rule 15), paras 6 - 8.
121 There are five classes of restricted information specified in rule 14 of the Commission’s Rules, which 
includes inter alia information which is claimed as confidential; the identity of a complainant where the 
complainant has requested this to be kept confidential; internal communications, advice, reports and 
recommendations.
122 See Rule 14(1)(c) of the Commission’s Rules.
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access to its record of investigation under CCR 15(1) is flawed on two principal 

bases which taint each of the grounds of appeal.

51. The first is the Commission’s repeated mischaracterisation in its submissions of 

SBSA’s request for access as being for “the full evidence” against it, or that what is 

sought is “full discovery”.123  SBSA seeks access only to the record of the 

Commission’s investigation under CCR 15(1), and then only to the extent that it is 

not covered by the restrictions on disclosure provided for under CCR 14 (such as 

legal privilege).124  Not “full evidence” or “full discovery”, patently.

52. The second conceptual flaw is the Commission’s objection to producing the record 

of its investigation because of the prospect that SBSA may “tailor their answer 

accordingly”.125

53. Under the scheme of the Act the Commission first initiates a complaint.126  It then

investigates it, invoking where necessary its coercive127 powers under Part B of 

Chapter 5.128  Having concluded its investigation, the Commission must then decide 

whether or not to refer the complaint to the Tribunal for adjudication.129  Initiation,

investigation and referral: three jurisdictionally interdependent steps. 130

                                                     
123 See inter alia paras 14 and 29.2 of the Commission’s submissions dated 16 January 2019.
124 See, in this regard Rule 14(1)(d), which restricts access inter alia to internal communications and privileged 
information.
125 Commission’s submissions dated 16 January 2019, para 15.
126 Section 49B of the Act.
127 Described as “far-reaching invasive powers” in Woodlands Dairy(supra) at 113I.
128 Part B of Chapter 5 provides for coercive powers of search and seizure (sections 47-49) and of subpoena 
(section 49A).
129 Section 50 read with section 51 of the Act. 
130 Woodlands Dairy (supra) at 118H-I.
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54. Where the Commission decides to refer a complaint to the Tribunal, at the level of 

principle there can be no question that a respondent to the complaint referral should 

as a matter of basic procedural fairness be entitled to access of the Commission’s 

record of investigation before it is required to plead its case.

55. This stems from the constitutional right of access to information.131 Effect has been 

given through the provisions of the Act and the CCR.132  The proposition that a 

respondent is entitled to access the Commission’s record of investigation was

moreover expressly affirmed by the CAC in Continental Tyres:133

“The Commission is engaged upon adversarial litigation with respondents in 
proceedings of great consequence for the public and the respondents.  Such 
litigation must be fair.  One aspect of fairness is disclosure.  The 
Commission is given large powers to conduct investigations.  The yield of 
that investigation must be disclosed to respondents, unless it is privileged, 
and subjected to an appropriate confidentiality regime.” (Our emphasis.)

56. This is consistent with the position under the Criminal Procedural Act in an 

analogous context, in terms of which an accused person is entitled to access to the 

“docket” of investigation before he or she is required to plead.134  Answer first, then 

                                                     
131 Section 32(1) of the Constitution provides that ‘everyone has the right of access to – (a) any information held 
by the state; and (b) any information that is held by another person and that is required for the exercise or 
protection of any rights.’ Section 32(2) provides that national legislation must be enacted to give effect to this 
right.  In this context this would include the access to information provisions of the Act and the CCR.  
132 In particular rules 14 and 15 of the Commission’s rules. As was observed in Woodlands Dairy (supra) at 
112B, ‘the Act, unnecessarily reminds us [in section 1(2)(a)] that it must be interpreted in a manner that is 
consistent with the Constitution and to give effect to the purposes set out in section 2 of the Constitution’.
133 Continental Tyres South Africa v Competition Commission Case No 157/CAC/Nov2017, judgment of 11 
October 2018 at para 31.
134 See section 23 of the Criminal Procedure Act, 51 of 1977 and Shabalala v Attorney-General of the Transvaal 
1996 (1) SA 725 from para 10.
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know what the case against you is, is not (as the Commission suggests) the 

principle135. We turn now to the principal grounds of appeal.

First ground of appeal: The application of CCR 15 to a “litigant”

57. The Commission contends that CCR 15 does not apply in this case because the 

proceedings have been referred to the Tribunal and SBSA is a litigant in those 

proceedings.136 Both of these contentions were rejected by the CAC in Group Five 

and in SBSA’s rule 15 application.137

58. Firstly, there is no merit in the Commission’s argument that the CCR should be 

interpreted as applying only until a complaint is referred, and thereafter that the 

CTR take precedence when litigation commences.138  There is nothing in the 

language of the CCR which provides that they are suspended on referral and the 

Commission’s focus on their title does not assist.

59. To the contrary, the preamble to the CCR provides that they relate to the “functions 

of the Competition Commission”, which necessarily extend to proceedings before 

the Tribunal.  The Commission’s interpretation would also yield absurd, even 

Kafkaesque, results.  It would mean that a party such as SBSA, which first learnt of 

the Commission’s investigation when the matter was referred to the Tribunal, could 

never exercise the right of access under CCR 15(1).

                                                     
135 The approach is however been proposed in one satirical authority: ‘Sentence first - verdict after’.  See Lewis 
Carroll Alice’s Adventures in Wonderland (1865) ch XII.
136 Commission’s submissions dated 25 September 2018, para 8.  See too its submissions dated 16 January 2019 
from para 22.
137 See Group Five (supra) at para 9; Vol 3: Rule 15 judgment, p 169, paras 23ff.
138 Commission’s heads of argument, paras 22 - 28.
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60. Secondly, there is no merit in the submission that CCR 15, notwithstanding its clear 

language that it applies to “any person”, does not apply to a respondent in 

complaint referral proceedings.

61. The CAC held this with clarity in Group Five. It said:

“[12] … [a] respondent in complaint proceedings does not have an 
automatic right to discovery once the pleadings are closed. Whether and to 
what extent the parties must make discovery is determined from case to case 
by directions given by the Tribunal in terms of Tribunal rule 22(1)(c)(v). It 
may well be that in most if not all cases the Tribunal will give directions for 
general discovery but that is not as such a right afforded by the Tribunal’s 
rules.

[13] In any event, the entitlement of a litigant to discovery is a right which 
vests in it specifically in its capacity as a litigant. It is distinct from a 
general right of access such as Commission rule 15(1) affords. The 
obligation to make discovery in litigation is limited by relevance as 
determined by the pleadings. The right of access afforded by Commission 
rule 15(1) is in the nature of things not limited in this way. The 
Commission might have to produce more in response to rule 15(1) than it 
would by way of post-pleading discovery. Conversely the Commission’s 
obligation to make discovery might include documents which were not part of 
its record when it afforded access in terms of rule 15(1).

[14] Even if in some cases there would be nothing for the Commission to 
discover once it has afforded access to a respondent in terms of rule 15(1), this 
would not justify a limited reading of 15(1). The process of discovery would 
not thereby be rendered otiose. Post-pleading discovery would be the means 
by which the Commission would gain access to relevant documents in 
possession of respondents. If this places respondents in a more advantageous 
position (ie earlier access to documents), it is an advantage which flows from 
the fact that the Commission, unlike them, is a public body in relation to 
whose records the rule-maker has afforded a general right of access.”

(Our emphasis.)

62. The Commission’s interpretation of CCR 15 would yield the absurd outcome that 

certain categories of interested persons may access its record of investigation but 

not a respondent, whom the Commission has investigated, and which now learns it 

must defend itself before the Tribunal.
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63. Third, the Commission’s reliance on Continental Tyres in support of the proposition 

that CCR 15 does not apply to a litigant is misplaced.139 It is both distinguishable 

and against the Commission. As to the first, it concerned discovery by the 

Commission: SBSA seeks not discovery (under CTR 22(1)(a)(v)), but to exercise 

the right to the investigation record conferred by CCR 15.  The Commission in that 

case invoked the restrictions on CCR 15 production contained in CCR 14 in 

declining full discovery.140  Unterhalter AJA (as he then was) made the point that 

the Commission is not entitled to invoke CCR 14 as a restriction when a respondent 

seeks discovery of documents. This as opposed to a person seeking production of 

the investigation record under CCR 15 prior to the close of pleadings.141  CCR 14 

does not avail the Commission in referral litigation.

64. According to the CAC, “the regime of exclusion that is set out in Rule 14 cannot be 

of application to the class of persons who are respondents in a referral brought 

against them by the Commission”,142 because the Commission “has duties of 

disclosure to a respondent that it does not have to the public at large”.143 The CAC 

concluded that the Commission must produce by way of discovery the yield of its 

investigation to respondents in complaint referrals.144  According to the CAC, a 

“regime of restriction of application to respondents that was wider than the 

protection already given by privilege would damage the fairness of proceedings”.145  

65. The Continental Tyres judgment is also not authority for the proposition that CCR

                                                     
139 Continental Tyres(supra)..  
140 Ibid at paras 5 – 9.  
141 Ibid at paras 28 and 38.  It is not the case in the present instance, since SBSA was not seeking discovery.
142 At para 31.
143 Ibid.
144 Ibid.
145 At para 34.
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15 is no longer available once a referral happens.146  The CAC did not purport to 

curtail the right of access to the investigation record afforded under a CCR 15 

request, and did not purport to overturn Group Five.147 To the contrary, the 

concurring judgment of Davis JP affirmed the CAC’s decision in Group Five.148

Second ground of appeal: The PAIA argument

66. The second ground of appeal advanced by the Commission is that Group Five was 

incorrectly decided because it rejected the Commission’s argument that CCR 15(1) 

is subject to the qualifications on rights of access to information under section 7 of 

PAIA.149

67. The Commission’s argument that CCR 15 is limited by PAIA must fail for the 

following reasons.

67.1. CCR 14 identifies five classes of “restricted information”, being

information that the Commission may lawfully refuse to disclose under 

CCR 15(1). CCR 14(1)(c)(i) is of particular relevance for present purposes.  

It provides as follows:

                                                     
146 Commission heads of argument, paras 37 - 38.
147 The Commission’s contention that competition litigation would be disrupted by access to the record at the 
moment of referral is inconsistent not only with Computicket supra but also with the position adopted by 
antitrust authorities in various jurisdictions.  In the European Union, companies that receive Statements of 
Objection (the equivalent of a complaint referral) are allowed access to all evidence in the European 
Commission's file.  Alternative procedures aimed at enhancing efficiency (such as negotiated disclosure and 
data room procedures) are used to alleviate the burden of drawing up non-confidential versions of submissions. 
In the United Kingdom, generally at the same time as issuing the Statement of Objections, the Competition and 
Markets Authority will also give the addressees the opportunity to inspect the file. Provision is also made for 
the CMA to propose access to file by other methods, such as the confidentiality ring procedure and via data 
rooms. Section 157 of the Australian Competition and Consumer Act, 2010 provides for a party to gain access 
to the Australia Competition and Consumer Commission's file.
148 Continental Tyres, judgment of Davis JP at paras 4 and 5.
149 Commission’s submissions dated 25 September 2018, paras 17ff.
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“The Description of Conduct attached to a complaint, and any other 
information received by the Commission during its investigation of the 
complaint, is restricted information until the Competition Commission 
issues a referral or notice of non-referral in respect of that complaint, 
but a completed form CC 1 is not restricted information”.  (Our 
emphasis.)

67.2. Thus any restriction upon the Commission’s record of investigation is lifted

upon referral of the complaint to the Tribunal.  The Commission's record 

becomes accessible by any person upon conclusion of the Commission’s 

investigatory function.  It is for this reason that no automatic right of 

discovery is provided for in the CTR.150

67.3. CCR 14(1)(e) does treat as “restricted information” any “other” document 

“to which a public body would be required or entitled to restrict access in 

terms of [PAIA]”, and in that manner it provides for harmonisation with 

PAIA.151  However, because the restriction upon the Commission’s record 

of investigation is specifically provided for in rule 14(1)(c)(i) – providing 

that it is lifted on referral – the general restriction in rule 14(1)(e) does not 

find application: generalia specialibus non derogant. 

67.4. In any event, the grounds upon which a public body such as the 

Commission would be required or entitled to restrict access (as 

contemplated in rule 14(1)(e)) are set out in Chapter 4 of PAIA, headed 

                                                     
150 The CAC in Group Five (supra) noted, with respect correctly, that the Tribunal Rules do not contain an 
ordinary procedure for discovery, as is the case in civil litigation.  In accordance with rule 20 of the Tribunal’s 
Rules, complaint proceedings are governed by the orders made by the Tribunal at a prehearing.  The assigned 
member of the Tribunal presiding at a pre-hearing ‘may’ give directions in respect of ‘the production and 
discovery of documents whether formal or informal’ (Rule 22(1)(c)(v) of the Tribunal’s Rules), but there is no 
obligation to do so.  The discretionary nature of discovery in the Tribunal is consistent with an automatic 
entitlement to request the record under rule 15(1) upon referral by the Commission, which may obviate the need 
for discovery.
151 That the rule-makers provided for the Commission the ability to restrict information on the basis of grounds 
provided for in PAIA.  They did not include rule 15(1) as a restriction similar to section 7(1) of PAIA. 
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“[g]rounds for refusal of access to records”.  These reasons are not to be 

found in section 7(1) of PAIA, which governs the application of PAIA, and 

which provides that PAIA “does not apply”152 if the three cumulative 

conditions in subparagraphs (a) to (c) are satisfied.153  Contrary to the 

Commission’s contention, this does not constitute a “ground” on which a 

public body would be required or entitled to restrict access in terms of 

PAIA.154

67.5. Moreover, the restriction in section 7(1) of PAIA relates to records that are 

requested for purposes of “criminal or civil proceedings”.  Although 

Tribunal proceedings are “akin” to a criminal prosecution,155 they are not 

criminal proceedings.156  And even if the processes in the Tribunal are civil 

in nature,157 they are not civil proceedings either.  They are sui generis

administrative proceedings, governed by the provisions of the Act and the 

CTR.158

67.6. There is also no merit in the Commission’s contention that CCR 14(1)(e) is 

                                                     
152 Emphasis supplied.
153 The three conditions being: (a) if the record is requested for purposes of criminal or civil proceedings; and 
(b) after the commencement of such proceedings; and (c) any other law provides for access to the record in 
question.  See: Industrial Development Corporation of SA Ltd v PFE International Inc (BVI) 2012 (2) SA 269 
(SCA) para 8, “[a]ll of the requirements of s 7(1) must be met in order to render PAIA inapplicable to the 
request”.  This Court held on appeal that it “is plain from its language that the section lays down three 
conditions that must be met if the application of PAIA is to be denied” – see PFE International v Industrial 
Development Corporation of SA Ltd 2013 (1) SA 1 (CC) at para 20.
154 Group Five (supra) at para 27.
155 See inter alia Simelane NNO v Seven-Eleven Corporation SA (Pty) Ltd [2002] ZASCA 141; 1 [2003] All SA 
82 (SCA). 
156 Group Five (supra) at para 16.
157 Federal Mogul Aftermarket Southern Africa (Pty) Ltd v Competition Commission 2005 (6) BCLR 613 
(CAC)at 631.
158 Allens Meshco (Pty) Ltd v Competition Commission [2015- ZACAC 2, decision of 28 May 2010 at para 6.  
The fact that proceedings before the Tribunal are not “civil” proceedings has been recognised by the CAC in 
Paramount Mills (Pty) Ltd v Competition Commission [2012] ZACAC 4 para 61, and by this Court in 
Competition Commission v Senwes 2012 (7) BCLR 667 (CC) at para 69.
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rendered nugatory by accepting that the Tribunal proceedings are neither 

civil nor criminal.159

67.7. CCR 14(1)(e) includes by reference the substantive grounds upon which 

access to records may be declined under PAIA.  It does not render CCR 15

inapplicable in the same way PAIA is rendered inapplicable to civil and 

criminal proceedings by the operation of section 7(1)(a). Such a 

construction would be inconsistent with CCR 14(1)(c)(i), which as noted

lifts the restriction upon the Commission’s record upon referral.  Thus, one 

of the requirements for the application of section 7(1) is not met.

67.8. Section 7(1)(c) of PAIA provides that PAIA does not apply where the

production of the record is provided for in another law.160  However, as 

Group Five recognised, there is no such law, not even in the CTR, which 

provides for access to these documents as of right.161

67.9. Since two of the cumulative requirements for reliance on section 7(1) of 

PAIA do not apply, it makes no difference that SBSA sought the record 

after the commencement of proceedings, or that it is a respondent in the 

proceedings that may wish to make use of the record in the Tribunal 

proceedings in due course.  The Commission’s submissions on SBSA’s 

                                                     
159 See the Commission’s submissions dated 16 January 2019 at para 49.2.3.
160 Section 7(1)(c) provides that PAIA does not apply to a record of a public or private body if “the production 
of or access to that record for the purpose referred to in paragraph (a) is provided for in any other law”.  In 
terms of section 7(1)(a), PAIA does not apply where the record requested is for the purpose of criminal or civil 
proceedings.
161 In Group Five (supra) the CAC held as follows: “[w]hether and to what extent the parties must make 
discovery is determined from case to case by directions given by the Tribunal in terms of Tribunal rule 
22(1)(c)(v).  It may well be that in most if not all cases the Tribunal will give directions for general discovery 
but that is not as such a right afforded by the Tribunal’s rules” (our emphasis).
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motives for seeking the record are irrelevant.162

67.10. But even if the Tribunal proceedings were to be treated as either civil or 

criminal, and even if the power of the Tribunal under CTR 22(1)(c)(v) to 

make directions regarding discovery of documents is regarded as a law 

granting access to documents for purposes of section 7(1)(c), section 7(1) 

would simply render PAIA inapplicable.  The effect of this would be that 

CCR 14 and 15 would be the only provisions regulating access to 

information.163

68. This ground of appeal must accordingly likewise fail.

Third ground of appeal: The “litis contestatio” argument

69. The third ground of appeal is that a respondent in complaint referral proceedings 

should only be permitted to invoke CCR 15 after the close of pleadings.

70. Apart from the bald assertion of “disruption” to litigation before the Tribunal,164 the 

Commission has failed to make out a case as to why CCR 15 should be read subject 

to the CTR in requests for the Commission’s record prior to the close of pleadings, 

and why the findings of Group Five in this regard are wrong as a matter of law.  

The assertion also ignores CCR 14(1)(c)(i), which lifts the restriction on the fruits of 

the Commission’s investigation upon referral, so that any person (including a 

                                                     
162 Commission’s submission dated 16 January 2019, para 49.1.
163 Record: Vol 3, p 172, Rule 15 judgment, para 34.
164 Cf the CAC Judge President’s refutation of similar unfactual assertions: Continental Tyres (supra) per Davis 
JP para 7.
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respondent) may inspect the record at that stage, in accordance with CCR 15(1).

The CCR regulate the continuing functions of the Commission.

71. According to the Commission, Group Five, properly interpreted, established that it 

is “perfectly legitimate to exclude access to the record by reference to the purpose 

for which the record is requested – i.e. for purposes of litigation which has already 

commenced”.165

72. This is, with respect, simply wrong.  In fact, as we have already demonstrated, the 

CAC in Group Five held the right of access extends to “any person”, which 

includes a litigant, and that the Commission’s obligation is to provide such access 

within a “reasonable time”, determined with reference “only [to] the time the 

Commission would reasonably require to prepare its record and identify what parts 

are restricted”,166 and not with reference to the identity of the requester as a 

litigant.167

73. There is accordingly no room to argue that Group Five is authority for the 

proposition that CCR 15(1) can be interpreted as entitling the Commission to decide 

to refuse access to the record of its investigation until after the close of pleadings.  

The rule itself contains no such qualification and there can be no basis for arguing 

such a qualification by implication.168 The CAC in Group Five stated clearly that 

                                                     
165 Ibid.
166 Group Five (supra) at para 10.
167 Group Five (supra) at para 11.
168 The two-fold test in Rennie NO v Gordon 1988 (1) SA 1 (A) at 22E-F that “…words cannot be read into a 
statute by implication unless the implication is a necessary one in the sense that without it effect cannot be given 
to the statute as it stands” is clearly not met.
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the Commission had “failed in its contention that its obligation in terms of rule 15 is 

deferred until the discovery stage”.169

74. The CAC in the CCR 15 application was faithful to its judgment in Group Five and 

there is no basis to find that it “misapplied” any of the principles contained in the 

judgment.170  This ground must therefore also fail.

75. We turn now to deal with the Commission’s appeal in the rule 53 application.

(II) The rule 53 application

76. The CAC’s judgment in the rule 53 application is interlocutory. Although the 

interests of justice remain the determinative criterion in deciding whether leave to 

appeal should be granted even when dealing with a such a decision,171 this Court has 

held that “it will often not be in the interests of justice ... to entertain appeals 

against interlocutory rulings which have no final effect on the dispute between the 

parties”.172  The same policy considerations which underlie the non-appealability of 

interlocutory decisions before other courts are relevant to the criterion of the 

interests of justice.173

77. Whether it is in the interests of justice to grant leave to appeal in respect of an 

interlocutory order depends on an all relevant factors, including: 

“(a) the kind and importance of the constitutional issue raised;

                                                     
169 At para 26.
170 See, in particular, para 5 of the Rule 15 judgment at Record: Vol 3, p 163.
171 Khumalo (supra) at para 8.
172 Khumalo (supra) at para 8 and TAC 1 at para 12. Both cited with approval in International Trade 
Administration Commission v SCAW South Africa (Pty) Ltd 2010 (5) BCLR 457 (CC) (‘ITAC’) at para 47.
173 TAC 1 (supra) at paras 8 to 9.
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(b) whether irreparable harm would result if leave to appeal is not granted;

(c) whether the interim order has a final effect or disposes of a substantial 
portion of the relief sought in a pending review;

…

(g) whether allowing the appeal would lead to piecemeal adjudication and 
prolong the litigation or lead to wasteful use of judicial resources or legal 
costs”.174

78. The CAC’s ruling that the Commission comply with its obligation to produce the 

record under rule 53 lacks the attributes of appealability.175 It is not final in effect, 

it is not definitive of the rights of the parties, and it is not dispositive of the review.

79. The factors identified by this Court also militate against granting leave to appeal in 

this case.

79.1. First, the obligation on a decision-maker to furnish the record of its 

decision in review proceedings is settled.176  This Court recently dealt 

comprehensively with a litigant’s entitlement to the record of a public 

body’s record of decision in Helen Suzman Foundation.177  It put beyond 

doubt that a record is required to give effect to a litigant’s right of access to 

courts in section 34 of the Constitution.178

79.2. Second, SBSA has been frustrated in its exercise of its constitutionally-

entrenched right of review by the Commission’s refusal.179 It continues to 

                                                     
174 South African Informal Traders Forum v City of Johannesburg; South African National Traders Retail 
Association v City of Johannesburg 2014 6 BCLR 726 (CC) at para 20.
175 Minister of Law and Order v Zweni 1993 (1) SA 523 (A) at para 11.
176 See Democratic Alliance (supra) at para 37; General Council of the Bar of South Africa v Jiba and Others
2017 (2) SA 122 (GP) at paras 111 to 112; and Afrisun (supra) at 629A.
177 Helen Suzman Foundation (supra), paras 13 to 15, 27 and 44.
178 See too: Democratic Alliance (supra) at para 37, cited with approval in Helen Suzman (supra) at para 14.
179 The right to review is constitutionally entrenched in sections 33(3)(a) and 34 of the Constitution.
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suffer harm as a result of the complaint referral.180  By contrast, the 

Commission suffers no harm in complying with the CAC’s ruling.

79.3. Third, the production of the record has no final effect and does not dispose 

of “a substantial portion of the relief sought in [the] pending review”.  The 

present appeal has prolonged the review and wasted resources.

80. The Commission claims that the rule 53 application relates to issues of 

constitutional and general public importance about the jurisdiction and powers of 

the CAC.181 This too is without merit.

80.1. First, the CAC has not yet made a finding on the issue of whether it has 

jurisdiction to hear SBSA’s review, or whether to grant the Commission’s 

counter-application.  Those issues remain pending.  

80.2. Second, as discussed further below, the CAC has previously held that it 

does have original jurisdiction to hear reviews of this kind and the Act puts 

this beyond question.182

80.3. Finally, as we shall demonstrate, there can be no question that the CAC is 

empowered under section 34(2A)(e) of the Act to direct that the 

Commission is obliged to comply with its obligation to produce the record 

of its decision under rule 53.

81. We therefore submit that leave to appeal in relation to the rule 53 application should 

                                                     
180 Record: Vol 12, p 918-9, SBSA’s answering affidavit, paras 35.6 and 35.7.
181 Record: Vol 12, p 855-6, Commission’s application for leave to appeal, para 13.
182 Johnnic Holdings (supra) at para 35.2.
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be refused. In the event however that leave to appeal is granted we submit that the 

appeal itself should fail.  We deal with the grounds of appeal in turn below.

First ground of appeal: no power under section 38(2A)(e) of the Act

82. The first ground of appeal advanced by the Commission is that the CAC acted ultra 

vires in directing that the Commission produce the rule 53 record.183  This rests on 

the proposition that a single judge of the CAC is not empowered under the Act to 

make such a ruling. The CAC held that section 38(2A)(e) of the Act, empowering

one judge to issue “procedural directions”, is dispositive of this.184

83. The Commission has failed to make out a case to interfere with that finding:

83.1. The approach to statutory interpretation is settled.185 The provision in 

question must be given its ordinary grammatical meaning unless absurdity

arises.  It must be interpreted purposively, and in its proper context.186

83.2. Section 38(2A) prescribes the matters where the Judge President or a 

designated judge may sit alone.  These include even substantive matters,

such as an appeal against a decision of an interlocutory nature (section 

38(2A)(a)); an application about use of confidential information (section 

38(2A)(b)); and an application for leave to appeal (section 38(2A)(c)).  

Section 38(2A) also expressly includes an “application for procedural 

directions” (section 38(2A)(e)).  

                                                     
183 Record: Vol 12, p 864 - 871, Commission’s application for leave to appeal, paras 48 to 71.
184 Rule 53 judgment, paras 11 to 16.
185 Cool Ideas 1186 CC v Hubbard 2014 (4) SA 474 (CC).
186 Ibid, at para 28. 
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83.3. The wording of section 38(2A)(e) is clear. It is for this reason that the 

Commission is constrained to argue that “the plain language of section 

38(2A) envisages a modest, housekeeping role for a single judge” and that 

“compelling a record is not the stuff of mere procedural directions”.187

83.4. Ultimately, the Commission’s argument is that because it disputed the 

production of the record, the matter could not be dealt with by a single 

judge.188  On this interpretation section 38(2A) – in particular, (e) – only 

authorises a single judge to deal with unopposed matters.

83.5. This is firstly contrary to the plain language of section 38(2A).  There is no 

qualification that a single judge is precluded from resolving a disputed 

matter.  Moreover, the matters contemplated in sub-sections (a) to (e) are 

necessarily of the kind which are routinely opposed.

83.6. As the CAC held, an order directing a decision-maker to produce a record 

necessarily constitutes a “procedural direction”.  This is because, in the 

words of the CAC, the filing of the record is a “procedural step which is 

there to facilitate the review”.189 The cases cited by the CAC regarding the 

nature of the entitlement to a Rule 53 record all show that it is a procedural 

entitlement, contrary to the Commission’s argument.190

                                                     
187 Record: Vol 12, p 865-6, Commission’s application for leave to appeal, paras 51 and 52.
188 Record: Vol 12, p 866-7, Commission’s application for leave to appeal, para 54.
189 Record: Vol 3, p 166, Rule 53 judgment, para 16.
190 The cases cited by the CAC include: Jockey Club of South Africa v Forbes 1993 (1) SA 649 (A) at 660D-E; 
Safcor Forwarding (Johannesburg) (Pty) Ltd v National Transport Commission 1982 (3) SA 654 at 669B; 
Afrisun Mpumalanga (Pty) Ltd v Kunene NO 1999 (2) SA 599 (T) at 629A; Helen Suzman Foundation v 
Judicial Service Commission 2015 (2) SA 498 (WCC) at para 14; Jiba at paras 111 and 112.  See the 
Commission’s submissions dated 16 January 2019, Vol 3:  p34, paras 66ff.
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Second ground of appeal: the CAC’s jurisdiction

84. The second ground of appeal advanced by the Commission is that the CAC does not 

have jurisdiction as a court of first instance to entertain SBSA’s review.191

85. This ground of appeal is without merit for at least these reasons:

85.1. First, the Commission’s contention that the CAC does not have jurisdiction 

is pending before the CAC.  As noted, the Commission has brought a 

counter-application in which this issue is raised.  However, it has not taken 

any steps to have that application determined.  The Commission itself says 

its objection to jurisdiction “is still pending”.192  

85.2. The thrust of its argument on appeal is that the CAC erred in ordering it to 

produce the record because its counter-application is pending.  This is 

misconceived. As the CAC held, this does not impact on the Commission’s 

obligation to produce the rule 53 record.193  A jurisdictional challenge does 

not suspend the operation of the Uniform Rules. As the CAC held, a 

litigant does not have a general right to have an in limine issue like 

jurisdiction determined separately and ante omnia.194

85.3. In this case no legally cognisable grounds were advanced why the record 

should be withheld at this stage (thereby also trenching on SBSA’s 

                                                     
191 Record: Vol 12, p 867, Commission’s application for leave to appeal, paras 55ff.
192 Record: Vol 12, p 854, Commission’s application for leave to appeal, paras 11.1.
193 Rule 53 judgment, para 26.
194 See further New Clicks SA (Pty) Ltd v Minister of Health 2005 (3) SA 238 (SCA) at 251H-253B (not 
challenged in the further appeal to this Court).
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constitutionally-entrenched right of access to court).195

85.4. Second, in Johnnic Holdings Ltd v Competition Tribunal196, the 

Commission raised the very same argument as regards the CAC’s original 

review jurisdiction in limine in a review application in terms of section 

62(2)(b) the Act.197  The Commission argued that an earlier decision of the 

CAC in TWK Agriculture Limited 198 (where an applicant approached the 

court directly to review and set aside a decision of the Commission to 

approve a merger) was binding authority to the effect that the CAC does 

not have original review jurisdiction.199

85.5. The CAC expressly rejected the Commission’s argument as follows: 

“I agree with the submission by Counsel for the applicants that the facts 
in TWK supra are distinguishable from the present matter. In that case 
the applicants sought the review of the Commission’s decision 
relating to merger proceedings, a purely competition issue. The 
applicants relied on section 62 (2) alternatively section 62(1) of the Act. 
The Court held that it did not have jurisdiction to hear the matter as a 
court of first instance. In casu, the applicants rely on the provisions of 
section 62(2)(b). The review sought by the applicants relating to the 
decision of the Commission is based on constitutional grounds. 
Section 1(c) of the Constitution entrenches the supremacy of the 
Constitution and the rule of law, and the right to just administrative 
action in Section 33 thereof. PAJA is constitutionally mandated 
legislation contemplated in Section 33(3) of the Constitution. Section 6 
of PAJA provides for circumstances under which an administrative 
action may be subject to review. The present application is not a 
competition but a constitutional matter.”

(Our emphasis.)

                                                     
195 Democratic Alliance (supra) at para 37.
196 Johnnic (supra)at para 35.2.
197 Section 62(2)(b) reads as follows: 

“In addition to any other jurisdiction granted in this Act to the Competition Appeal Court, the Court 
has jurisdiction over – (a) … (b) any constitutional matter arising in terms of this Act.”

198 TWK Agriculture Ltd v Competition Commission [2007] ZACAC 3 (7 August 2007).
199 See TWK Agriculture (supra) at paras 23 and 24.
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85.6. The Commission contends that  “in the thicket of overlapping issues of law, 

a court must work out the dividing line … [i]n that process of demarcating 

the lines, a court should be astute not to allow competition issues to be 

dressed up as constitutional issues”.200

85.7. In this case, SBSA’s review is brought squarely in terms of the principle of 

legality, which applies to the exercise of all public power.  This is expressly 

pleaded.201  The SCA has held that a decision of the Commission to refer an 

alleged prohibited practice to the Tribunal is susceptible to review under 

the principle of legality – i.e. that it is a constitutional matter as 

contemplated in Johnnic and provided for under section 62(2)(b).202 In 

Computicket, the SCA also endorsed the principle that a review of the 

Commission’s decision to refer a complaint to the Tribunal brought under 

the principle of legality falls within the ambit of section 62(2)(b) of the 

Act.203  In any event, whether a review raises purely a competition issue is 

to be determined by the CAC, a specialist court.  

85.8. We submit that the CAC would in any event have jurisdiction under section 

62(2)(a) of the Act.204 In this regard, the SCA in Computicket stated as 

follows:

                                                     
200 Commission’s submissions dated 16 January 2019, para 82.
201 This is expressly pleaded: see Record: Vol 7, p 384 and 387, SBSA’s founding affidavit, paras 10 and 18.
202 Telkom SA (supra) at para 12.  See too Computicket (supra) at para 18.
203 Computicket (supra) at para 14.
204 Section 62(2)(a) of the Act provides that the CAC “has jurisdiction over – (a) the question whether an action 
taken or proposed to be taken by the Competition Commission or the Competition Tribunal is within their 
respective jurisdictions in terms of the Act”.
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“With regard to s 62(2)(a) I accept, at least for the sake of argument, that 
the application for the review of the Commission’s decision to refer –
which is still to follow – would constitute a ‘question whether action 
proposed to be taken by the Tribunal is within its jurisdiction in terms of 
the Act’. I say that because, if the complaints were not properly referred 
by the Commission in terms of s 50(2), the Tribunal would have no 
jurisdiction to entertain them.”

85.9. SBSA has also expressly pleaded a case based on section 62(2)(b) of the 

Act.205  The CAC thus has jurisdiction on this basis too.

85.10. The Commission seeks to argue that in terms of the principle of subsidiarity 

this Court should make a finding that the Tribunal, not the CAC, has 

jurisdiction to hear SBSA’s review.206  However, apart from the fact that 

the CAC is still to determine the issue of its jurisdiction, this ignores the 

fact that the legislature has expressly conferred original review jurisdiction 

on the CAC under section 62(2)(a) and (b) of the Act.  In other words, the 

principle of subsidiarity does not find application here.

Third ground of appeal: costs

86. The third and final ground of appeal raised by the Commission relates to a costs 

order granted by the CAC on 29 May 2018 ordering the Commission to pay SBSA’s 

costs on a scale as between attorney and client.  

87. The Commission abandoned this ground in a footnote in its written submissions of 

16 January 2019.207  It is however appropriate to address it.  This is because the 

Commission made the serious allegations that Boqwana JA “abused” her discretion

                                                     
205 Record: Vol 7, p 384-5, SBSA’s founding affidavit, para 10.
206 Commission’s submissions dated 16 January 2019, para 86. 
207 Commission’s submissions dated 16 January 2019, para 6.2 (footnote 9).
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in ordering “punitive costs”. Also that there was no evidence that she had exercised 

her discretion judicially because she failed to provide reasons for the costs order.208

The facts demonstrate that the disparagement of Boqwana JA is irresponsible and 

should be struck out.209 It should not be left on record.

88. The Commission’s founding affidavit for leave to appeal is deposed to by 

Mr Mfundo Ngobese.  However, Mr Ngobese was not present at the hearing on 29 

May 2018.  The Commission was represented by its attorney, Mr Anthony 

Ndzabandzaba, and he was accompanied at all times (unusually, even in the 

meetings in the Judge’s chambers), by the Commission’s Mr Makgale Mohlala, the 

divisional manager of the Cartels Division.210  However, the Commission has not 

filed affidavits by Mr Mohlala or Mr Ndzabandzaba and Mr Ngobese’s version of 

events is thus hearsay.  SBSA has provided a detailed explanation of what 

transpired on 29 May 2018.  It is confirmed by Ms Jean Meijer, SBSA’s attorney, 

who was present throughout the proceedings and during each meeting in 

chambers.211  It has also confirmed by a transcript of the hearing.212  SBSA’s 

account of the events of 29 May 2018 is not challenged.213  

89. Briefly, a preliminary hearing was convened in chambers by Boqwana JA.214  It was 

attended by the parties’ legal representatives and Mr Mohlala. Mr Ndzabandzaba 

stated that the Commission had misunderstood the purpose of the directions 

                                                     
208 Ibid, paras 40 and 79.
209 Record: Vol 12, p 872, Commission’s application for leave to appeal, paras 72ff.
210 Record: Vol 12, p 903, SBSA’s answering affidavit, para 15.
211 Record: Vol 12, p 903-4, SBSA’s answering affidavit, para 16.  Ms Meijer’s affidavit is located at Record: 
Vol 13, p 969 - 970.
212 The transcript is located at Record: Vol 13, p 977 - 1001.
213 In any event the ordinary principles as regards the resolution of disputes on motion applies as per Plascon-
Evans Paints (Pty) Ltd v Van Riebeeck Paints (Pty) Ltd 1984 (3) SA 623 (A) at 640G-E.
214 Record: Vol 12, p 903, SBSA’s answering affidavit, para 16.
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hearing.215 This was queried by Boqwana JA, who asked if that was the case why 

the Commission had not, and was (at that stage) still not, seeking a postponement.216

Mr Ndzabandzaba conferred with Mr Mohlala and then sought a postponement of 

the hearing.217  

90. The CAC then convened and the Commission made an application from the bar for 

a postponement.  The Commission tendered the costs of the postponement, 

submitting that “it looks like the easiest way out”.218  Noting that it was extending 

the Commission a considerable indulgence in the circumstances, the CAC itself 

asked whether, in its phrase, the Commission (as against the postponement sought) 

tendered SBSA’s "full" costs.219  The Commission’s response was that it is a 

“public institution” but that if the CAC “is inclined to order the full costs of today, 

there is very little, Judge, that we can do, but we’ll be grateful for the 

postponement”.220 “Full costs” of course meant precisely that.

91. The CAC noted that the Commission as a public institution must conduct itself 

properly, and that the manner in which the Commission had conducted itself was 

“worrying”221 given that it had known of the hearing for three weeks but sought a 

postponement on the day of the hearing, and then without a formal application.222

                                                     
215 Ibid.
216 Ibid.
217 Ibid.
218 Record: Vol 13, p 988, transcript, lines 15ff.
219 Ibid.
220 Ibid, lines 20ff.
221 As noted above, the Tribunal had also been constrained to deplore the Commission’s conduct of the 
litigation.
222 Ibid, p 989, lines 3 to 20.
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The Commission’s response was to repeat its tender of costs – the “full costs".223

92. The CAC adjourned briefly and when proceedings commenced Boqwana JA 

indicated that she was inclined to grant the postponement “in view of the fact that 

the full costs of today have been tendered”.224  She expressed her displeasure at the 

conduct of the Commission and requested the parties to approach her with a draft 

order to be prepared by SBSA.225

93. SBSA’s legal representatives prepared the draft order.  It provided for a short 

postponement to 11 June 2018 (being the most suitable date to the Commission) and 

the payment by the Commission of SBSA’s wasted costs on a scale as between 

attorney and client.226  The parties then approached Boqwana JA in chambers who 

specifically drew attention to the provision in the draft order that the Commission 

pay the costs of the postponement on the scale as between attorney and client and 

enquired whether the Commission had any objection. Mr Ndzabandzaba and Mr 

Mohlala raised no objection.227

94. There is thus no basis to claim that the CAC “abused its discretion” in ordering the 

Commission to pay the costs of the 29 May 2018 hearing on a scale as between 

attorney and client, and not providing reasons for the order. It was expressly 

agreed.  The allegation is vexatious as well as scurrilous.  It should not stand on the 

record: it should be struck out, and this Court (we respectfully submit) should show 

                                                     
223 Ibid, p 990, lines 5 to 10.
224 Ibid, p 997, line 8 to p 18.
225 Ibid, p 1000-1, line 25ff.
226 Record: Vol 12, p 904-5, SBSA’s answering affidavit, para 19.  “Full costs” were rendered as attorney and 
client costs, not (as they might legitimately have been) as attorney and own client costs.
227 Record: Vol 12, p 905, SBSA’s answering affidavit, para 20.
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disapprobation by a special costs order in that regard.

D. CONCLUSION AND COSTS

95. We submit that the Commission’s applications for leave to appeal in both 

applications should be refused.  If leave to appeal is granted in one or both of them, 

we submit that the appeal or appeals should be dismissed with costs, including the 

costs of three counsel. The strike-out should in any event be granted, with the same 

costs order, but on the attorney and client scale.

JEREMY GAUNTLETT SC QC

MARGARETHA ENGELBRECHT

LUKE KELLY

TSHIDISO RAMOGALE 

Counsel for Standard Bank
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