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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA
HELD AT BRAAMFONTEIN

CCT CASE NO: CCT 158/18

In the matter between:
THE COMPETITION COMMISSION OF SOUTH AFRICA Applicant/Appellant
and
THE STANDARD BANK OF SOUTH AFRICA LIMITED Respondent
___________________________________________________________________________

WRITTEN SUBMISSIONS FOR THE STANDARD BANK OF SOUTH AFRICA LIMITED
___________________________________________________________________________

INTRODUCTION

1. On 5 September 2018, the learned Chief Justice directed the Competition Commission 

(‘Commission’) and The Standard Bank of South Africa Limited (‘SBSA’) to both file 

written submissions on: 

1.1. the correctness or otherwise of the decision by the Competition Appeal Court 

(‘CAC’) in Group Five Limited v Competition Commission (139/CAC/Feb16) [2016] 

ZACAC 1 (‘Group Five’); and

1.2. whether the CAC correctly applied those principles in the present matter.

2. SBSA submits that both questions posed should be answered in the affirmative, as 

motivated below.  

THE JUDGMENTS

3. The judgment that forms the subject of this application for leave to appeal (‘the SBSA 

judgment’) concerns the interpretation and application of Rule 15(1) of the Rules 

Regulating Proceedings in the Competition Commission (‘Commission Rules’).  

Commission Rule 15(1) provides that:

‘Any person, upon payment of the prescribed fee, may inspect or copy any Commission record 
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(a) if it is not restricted information;

(b) if it is restricted information, to the extent permitted, and subject to any conditions 

imposed by

(i) this Rule; or

(ii) an order of the [Competition] Tribunal, or the [Competition Appeal] Court.’

4. In both the SBSA judgment and Group Five before it, the CAC upheld the entitlement 

of a respondent in complaint referral proceedings to invoke Commission Rule 15(1) in 

order to gain access to the record of an investigation of the Commission, on the basis 

that –

4.1. Commission Rule 15(1) is a general access right available to an unrestricted class 

of persons, 1 and it does not require a requester to motivate why the record is 

required;2  

4.2. the Supreme Court of Appeal (‘SCA’) had confirmed the Commission Rule 15(1) 

access right as extending to litigants,3 and rejected the notion that access rights 

after commencement of litigation in the Tribunal was to be regulated only by 

the Tribunal Rules relating to discovery;4  

4.3. access to the record is only limited insofar as information contained in it does 

not constitute ‘restricted information’ , as defined in Commission Rule 14; 5

4.4. a record requested under Commission Rule 15(1) must be given within a 

'reasonable' time,6 to be determined by reference  ‘only [to] the time the 

Commission would reasonably require to prepare its record and identify what 

                                                     
1

Group Five at para 11; SBSA judgment paras 7 and 24.  
2

Group Five at paras 17 – 19; SBSA judgment at para 28.  
3

Competition Commissioner v ArcelorMittal South Africa Ltd 2013 (5) SA 538 (SCA) paras 45 – 50 
(‘ArcellorMittal’); Group Five para 9.  
4

Group Five at para 18.  
5

Group Five at para 9; SBSA judgment para 27.  
6

Group Five at para 10; SBSA judgment paras 7 and 35.  
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parts are restricted',7 and not with reference to the identity of the requester as a 

litigant;8  

4.5. unlike cases determined under PAIA, access to the record could not be denied 

on the basis that discovery would follow in due course, because (1) there is 

nothing in the Rules Regulating Proceedings in the Competition Tribunal 

(‘Tribunal Rules’) that provides an automatic right to discovery to respondents 

in complaint proceedings;9 (2) whether and to what extent parties in Tribunal 

proceedings must make discovery is determined from case to case by directions 

given by the Tribunal in terms of Tribunal Rule 22(1)(c)(v);10 and, in any event,

(3) the discovery process is to be differentiated from an application based on 

access rights contained in Commission Rule 15(1), because discovery is limited 

by relevance as determined by the pleadings exchanged, whereas the general 

right of access contained in Commission Rule 15(1) is not limited in this way;11  

4.6. there was no rationale for linking production of the Commission’s record to 

discovery,12 and therefore the reasonableness of the time period was not to be 

linked to post-pleading discovery obligations in pending litigation;13

4.7. Commission Rule 15(1) does not contain any of the restrictions contained in 

PAIA section 7(1), which expressly excludes the operation of that statute (ie 

‘disapplies’ it) (a) if the record is requested for civil or criminal proceedings; and 

(b) after the commencement of such proceedings; and (c) any other law 

                                                     
7

Group Five at para 10.
8

Group Five at para 11; SBSA judgment at para 35.  
9

Group Five at para 12.  
10

Group Five at para 12.  
11

Group Five at paras 13 - 14.  
12

Group Five at para 15.  
13

SBSA judgment para 7.
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provides for access to the record in question;14 and, whilst the policy reasons 

underlying the restriction in PAIA section 7(1) might equally have justified the 

introduction of such a restriction in Commission Rule 15(1), such a restriction 

does not currently exist;15 and

4.8. any advantage gained by a litigant through invoking Commission Rule 15 was 

one that 'flows from the fact that the Commission, unlike them, is a public body 

in relation to whose records the rule-maker has afforded a general right of 

access',16  although that fact does not entitle a respondent in complaint 

proceedings to withhold its answering affidavit while it awaits production of the 

record of investigation, since there is no logical link between the obligation to 

plead and the entitlement to access to the record.17

5. The SBSA judgment is a faithful application of the principles enunciated in Group Five.  

By reference to paragraph 16 of Group Five, the SBSA judgment confirmed that 

section 7(1) did not serve to introduce a restriction to be read into Commission Rule 

15(1).  It upheld the position that a litigant could obtain the Commission’s record 

under Commission Rule 15 and restated that the reasonable time period for 

production of the record was not to be linked to the status of the requester as a 

litigant.  The CAC criticised the Tribunal for linking the time period for production of 

the record to the obligation to discover in due course,18 and reiterated that a request 

under Commission Rule 15(1) could not be abused to avoid the obligation to plead.19  

In doing so, it confirmed the judgment of Group Five, in respect of which this Court 

                                                     
14

Group Five at para 16; SBSA judgment at paras 25 to 26, 33 and 34.  
15

Group Five at para 19; SBSA judgment at para 33.  
16

Group Five at para 14.  
17

Group Five at para 20.  
18

SBSA judgment at paras 36 to 38.  
19

SBSA judgment at para 49.
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previously held that an application for leave to appeal bore no prospects of success (as 

appears from annexure IHS1 to SBSA’s answer in this application for leave to appeal), 

thereby confirming the correctness of the judgment.  

THE COMMISSION’S PLEADED POSITION

6. In its application for leave to appeal against the SBSA judgment, the Commission 

contends that the SBSA judgment and Group Five have ‘created a regime where 

general access to information provisions may be utilised for pending litigation thereby 

rendering nugatory the carefully circumscribed boundaries for the right to access to 

information created by the Legislature and its application to pending litigation’.20  It is 

the Commission’s position that these judgments run contrary to the balance between 

the access to information right and the potentially disruptive effect of the application 

of access to information provisions to litigation proceedings.21  

7. According to the Commission, Commission Rule 15 forms part of the family of access 

to information provisions envisaged under section 32 of the Constitution of the 

Republic of South Africa Act 108 of 1996 (‘Constitution’) and that, therefore, it ought 

to be interpreted consistently with PAIA and the access to information jurisprudence 

of this Court.22  For this reason, the Commission contends that access to the record in 

terms of the Commission Rules must be subject to the same restrictions generally 

applicable to court proceedings under PAIA.23  

8. The Commission contends that the approach of the CAC ‘ignores the practical realities 

of complaint proceedings’ and that the ‘exclusion’ of the PAIA opens the door to 

                                                     
20

FA para 5.  
21

FA para 5.  
22

FA para 38.2.  
23

FA para 38.3.  
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‘tactical gamesmanship’,24 which is said to be inimical to attainment of the objects of 

the Competition Act No 89 of 1998 (‘Competition Act’).25  

9. Finally, and in the face of Commission Rule 14(1)(c)(i), which lifts any restriction on 

information received by the Commission during the course of its investigation upon 

referral to the Competition Tribunal (‘Tribunal’), the Commission contends that the 

record of investigation is to be treated as ‘restricted information’.26

THE COMMISSION’S POSITION CANNOT BE ACCEPTED

10. None of these arguments supports the conclusion that Group Five was wrongly 

decided, or that the SBSA judgment applied the Group Five incorrectly. 

11. Commission Rule 15(1), in its terms, does not contain a restriction that is similar to the 

restriction contained in PAIA section 7(1), and no ‘reading in’ of a restriction is 

warranted:

11.1. Commission Rule 14 identifies five classes of restricted information, ie 

information that cannot be accessed under Commission Rule 15(1).  Amongst 

the restrictions provided for is Commission Rule 14(1)(c)(i), which reads as 

follows:

‘The Description of Conduct attached to a complaint, and any other information received 

by the Commission during its investigation of the complaint, is restricted information 

until the Competition Commission issues a referral or notice of non-referral in respect 

of that complaint, but 1 a completed form CC 1 is not restricted information.’27

                                                     
24

FA para 6.  
25

FA paras 7 to 8.  
26

FA para 38.4.  
27

Emphasis supplied.  
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11.2. In accordance with this Commission Rule, any restriction upon the 

Commission’s record of investigation is lifted upon referral of the complaint to 

the Tribunal.  Accordingly, the Commission record becomes accessible by any 

person upon conclusion of the Commission’s investigatory function, and that is 

why no automatic right of discovery is provided for in the Tribunal Rules.28  The 

Commission may expect a request for a record from the moment that the 

restriction is lifted through referral.  In this regard, we draw attention to 

Commission Rule 15(4), which requires the Commission to clearly identify 

documents that are claimed to be confidential ‘When the Commission submits a 

Complaint Referral to the Tribunal …’.  This is a clear indicator that the drafters 

of the Commission Rules intended the record to be available when the 

Commission submits a complaint referral to the Tribunal.

11.3. In any event, the restriction in PAIA section 7(1) relates to records that are 

requested for purposes of ‘criminal or civil proceedings’.  Although Tribunal 

proceedings are ‘akin’ to a criminal prosecution,29 they are not criminal 

proceedings.  And even if the processes in the Tribunal are civil in nature, they 

are not civil proceedings either.  The Tribunal proceedings are sui generis30 and 

are governed by the provisions of the Competition Act and the Tribunal Rules.  

                                                     
28

The CAC in Group Five noted, with respect correctly, that the Tribunal Rules do not contain an ordinary 
procedure for discovery, as is the case in civil litigation.  In accordance with Tribunal Rule 20, complaint 
proceedings are governed by the orders made by the Tribunal at a prehearing.  The assigned member of the 
Tribunal presiding at a pre-hearing ‘may’ give directions in respect of ‘the production and discovery of 
documents whether formal or informal’ (Tribunal Rule 22(1)(c)(v)), but there is no obligation to do so.  
29

See inter alia Simelane & Others NNO v Seven-Eleven Corporation SA (Pty) Ltd & Another [2001 – 2002] CPLR 
13 (SCA). 
30

Allens Meshco (Pty) Ltd & others v Competition Commission & others Case no 63/CR/Sep09, decision of 28 
May 2010 at para 6.  
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12. Commission Rule 14(1)(e) does treat as ‘restricted information’  any ‘other’ document 

‘to which a public body would be required or entitled to restrict access in terms of 

[PAIA]’, and  in that manner it provides for harmonisation with PAIA.31  

12.1. Since the specific restriction upon the Commission’s record of investigation is 

specifically provided for in Commission Rule 14(1)(c)(i), the general restriction to 

be found in Commission Rule 14(1)(e) does not find application, on the basis of 

the well-established statutory interpretation principle of generalia specialibus 

non derogant (general things do not derogate from special things).   

12.2. In any event, the grounds upon which a public body would be required or 

entitled to restrict access (as contemplated in Commission Rule 14(1)(e)) are set 

out in Chapter 4 (‘Grounds for refusal of access to records’); these reasons are 

not to be found in section 7(1), which governs the application of PAIA.  The 

provision, which says that the statute ‘does not apply’32 at all if the three 

conditions in subparagraphs (a) to (c) are satisfied, does not constitute a 

‘ground’ upon which a public body would be required or entitled to restrict 

access in terms of PAIA.33  

12.3. Since PAIA section 7(1) simply renders that statute inapplicable to requests for 

access to information in civil or criminal proceedings, PAIA would just not be 

inapplicable to Tribunal proceedings if they were to be treated as either criminal 

or civil.  In such event, where PAIA does not find application, the position would 

                                                     
31

That the rule-makers provided for the Commission the ability to restrict information on the basis of grounds 
provided for in PAIA, but nonetheless did not include in Commission Rule 15(1) a restriction to its application 
similar to section 7(1) of PAIA, is indicative of the intention not to have done so.  
32

Emphasis supplied.  
33

Group Five at para 27.  
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simply revert to being regulated by Commission Rule 15(1).  Once more, no 

restriction would exist. 

12.4. This interpretation does not create an inconsistency with cases such as 

Industrial Development Corporation of South Africa v Ltd v PFE International Inc 

(BVI)34  and Unitas Hospital v Van Wyk.35

12.4.1. Those cases were concerned with a ‘dual system’ of making documents 

available under PAIA and the applicable rules.  Here, the very point is that 

it is the custom-made rules that provide for the access that SBSA seeks, as 

the CAC recognised.  

12.4.2. Moreover, it is important to note that the ArcelorMittal case was decided 

on 31 May 2013,36 after these cases had been reported.  In ArcelorMittal, 

the Commission had already filed its complaint referral.  The SCA did not

find that Commission Rule 15(1) did not apply by virtue of the fact that 

litigation had already commenced.  On the contrary, it found that a 

respondent was entitled to invoke Commission Rule 15(1) to secure 

production of the record.  This entitlement was not qualified in any way.  

Accordingly, a suggestion that the IDC v PFE and Unitas Hospital judgments 

established a general principle of our law, beyond the confines of PAIA, 

and applicable in Tribunal proceedings, cannot be accepted.  This would 

create a conflict between the two SCA judgments.

12.5. It is also of no assistance to invoke a policy approach to interpretation of 

Commission Rule 15(1), to avoid disruption of litigation.  

                                                     
34

2012 (2) SA 269 (SCA).  
35

2006 (4) SA 436 (SCA).  
36

(680/12) [2013] ZASCA 84 (31 May 2013).
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12.5.1. First, purposive interpretation is an approach reserved for circumstances 

in which the section of the legislation under question is ambiguous.37  

When a reading of a provision imparts a clear and unambiguous meaning, 

it is not for a court to construct an alternative connotation, one putatively 

designed to better accommodate the statute’s alleged purpose.38   There 

is, quite simply, no ambiguity in Commission Rule 15 and, absent it, a 

reading of the rule and a construction based on policies that might usefully 

inform it is wholly unnecessary.

12.5.2. Second, it is not evident why affording Commission Rule 15(1) its clear and 

unambiguous meaning would disrupt the ordinary course of Tribunal 

proceedings.  Once it is accepted that Commission Rule 15(1) applies, and 

is available to a litigant in Tribunal proceedings, a vague and generalised 

reference to some possible disruption is insufficient to reach the 

conclusion that an interpretation departing from the ordinary meaning of 

the rule is to be preferred.   

12.6. In any event, to the extent that a ‘policy approach’ to the interpretation of 

Commission Rule 15 is permissible, there are far stronger considerations in 

favour of the interpretation of Commission Rule 15 afforded it by the judgment 

in Group Five.

12.6.1. First, the Commission is not an ordinary litigant.  It is the investigator of a 

complaint initiated in accordance with the provisions of the Competition 

Act.  In that role, the Commission has vast powers which it can use to 

                                                     
37

Natal Joint Municipal Pension Fund v Endumeni Municipality 2012 (4) SA 593 (SCA) at para 26.
38

Standard Bank Investment Corporation Ltd v Competition Commission and Others; Liberty Life Association of 
Africa Ltd v Competition Commission and Others 2000 (2) SA 797 (SCA) at paras 15 and 21. South African 
Raisins (Pty) Ltd and Another v SAD Holdings Ltd and Another 2001 (2) SA 877 (SCA) at 886B–C.
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obtain information, inter alia from the respondent.  It has the authority to 

enter premises and search them, under warrant,39 and in appropriate 

cases without one.40  It can summon a respondent to produce 

documents.41  It can summon representatives of a respondent to appear to 

be interrogated.42  The SCA43 and this Court44 have likened the 

Commission’s procedural powers to ‘criminal’ ones.  If the Commission has 

exercised these powers, as it often does, it is, at the conclusion of its 

investigation and upon the referral of the complaint to the Tribunal, in 

possession of a considerable amount of information.  We submit that it 

was an appreciation of this position that led the drafters of Commission 

Rule 14 to say that ‘all the information received by the Commission during 

its investigation’ became unrestricted at the moment of the compliant 

referral. There is no risk of its investigation being prejudiced at that stage.

12.6.2. Second, Tribunal proceedings are administrative in nature.  Accordingly, a 

respondent is protected by the discrete constitutional right to 

administrative action that is lawful, reasonable and procedurally fair.45  

13. What the Commission cannot do, is to place direct reliance on section 32 of the 

Constitution.  At best, the Commission Rules ought to be read in light of the 

constitutional provision – but based on the principle of adjudicative subsidiarity,  a 

constitutional question ought to be avoided if it is possible to make the determination 

                                                     
39

Competition Act s 46, read with s 48,.  
40

Competition Act s 47, read with s 48. 
41

Competition Act s 49A(b).
42

Competition Act s 49A(a).  
43

Woodlands Dairy (Pty) Ltd and Another v Competition Commission 2010 (6) SA 108 (SCA) (‘Woodlands’) at 
para 10
44

Competition Commission of South Africa v Senwes Ltd 2012 (7) BCLR 667 (CC) at para [65], footnote 6.
45

Constitution s 33.  
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without reaching the constitutional question, and no direct reliance is to be placed on 

the Constitution.  Even if the constitutional point is reached, the Commission’s 

approach to the interpretation of Commission Rule 15(1) seems to ignore the starting 

point that everyone has the right to access information held by the State (and State 

agencies like the Commission).  Making information available upon request is 

consistent with the constitutional principles of fairness and just administrative 

action,46 which principles are premised on a legal culture of accountability and 

transparency.47  A request made in terms of the Commission Rules is a request made 

of a public body and where that body refuses to provide the information, it must 

justify that refusal against the backdrop of these rights.48  Reasonable measures  may 

be used to alleviate the administrative and  financial burden on the State – but that 

has been done in the present case, where access to the record is restricted until such 

time as the referral has been done, in accordance with Commission Rule 14(1)(c)(i).  

14. The Commission reveals through its argument in the application for leave to appeal 

that it hopes to keep the record of information from a respondent in the hope that 

any deficiencies in its investigation may not be revealed prior to a respondent 

pleading.  But this approach is inconsistent with the obligations of the Commission in 

referring a complaint to the Tribunal:

14.1. In President of the Republic of South Africa and Others v M & G Media Ltd49 the 

SCA made the point that, in the South Africa of the past 'courts were regularly 

confronted with laws that precluded them from going behind the conclusions 

                                                     
46

Constitution s 33.
47

Shabalala v Attorney-General Transvaal 1996 (1) SA 725 (CC) at para 26.
48

See President of RSA v Mail & Guardian 2011 (4) BCLR 363 (SCA) ('M & G Media') at paras 10 – 19.
49

Supra.  
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and opinions formed by public officials',50 mainly because the statutes in 

question 'entrusted to the repository of the power the sole and exclusive function 

of determining whether in its opinion the pre-requisite fact, or state of affairs, 

existed prior to the exercise of the power'. 51  This is not the case any longer: 

public officials cannot assert conclusions in the 'expectation that their 

conclusions put an end to the matter'.52  

14.2. The constitutional principle of legality demands that the exercise of public 

power, even if it does not constitute administrative action,53 must comply with 

the Constitution.54  

14.3. The Commissioner is empowered to refer a complaint to the Tribunal 'if it 

determines that a prohibited practice has been established'.55  The jurisdictional 

fact required for the valid exercise of the Commissioner's power under 

section 50(1) of the Competition Act is a determination that a practice 

prohibited under the statute has been found.  

14.4. In Woodlands56 the SCA explained that 'the Commissioner must at the very least 

have been in possession of information concerning an alleged practice which, 

objectively speaking, could give rise to a suspicion of the existence of a 

prohibited practice.' It continued: '[w]ithout such information, there could be no 

rational exercise of the powers of the Commission to investigate, refer and 

prosecute before the Tribunal'.  The observations of the SCA apply with equal 

                                                     
50

M & G Media at para 18.  
51

M & G Media Ltd at para 18, by reference to South African Defence and Aid Fund and Another v Minister of 
Justice 1967 (1) SA 31 (C) at 35A – B.
52

M & G Media para 19.  
53

As is the case where the Commission decides to refer a complaint to the Tribunal.  
54

DA v Acting NDPP 2012 (3) 486 (SCA) at 496A.  
55

Competition Act s 50(1).  
56

Supra.
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force to the assessment of the Commission’s determination that a prohibited 

practice has occurred and the decision to make a referral.  Indeed, the bar is 

even higher at the moment when the Commission seeks to invoke its 

prosecutorial powers before the Tribunal.  At that stage the Commission has 

investigated a matter and has made a determination that must surely be 

something more than a prevailing suspicion.57

14.5. The Commission must have in its possession the documents that it relies on, and 

it must have sufficient belief in the case that it proposes to make out before the 

Tribunal pursuant to its referral.  It should not be concerned about respondents 

gaining access to information contained in its record of investigation.  Indeed, 

the argument may well be made that the public interest is served in a 

respondent seeing the record early, so that it may be persuaded on the strength 

of the record that a settlement with the Commission is appropriate, thereby 

avoiding the need for extensive litigation.  The Commission’s argument on the 

public interest can only be persuasive if the Commission has referred a case 

even though it has nothing in the record, or weak evidence in the record, that 

will make it unlikely to sustain the case.  But then the public interest is protected 

by the Commission not seeking to run an unsustainable case.  

15. The notion that the Commission is able to take into account the purpose and 

motivation for the request for access to a record cannot be right.  This would result in 

the Commission being able to manipulate production in precisely the way Group Five

                                                     
57

In terms of s 21(c) of the Competition Act, the Commission is responsible to investigate and evaluate alleged 
contraventions of the statute; under s 21(g) it may refer matters to the Tribunal, and appear before the 
Tribunal as required by the Competition Act. Section 49B(3) of the Act obliges the Commission to investigate a 
complaint. Section 50(2)(a) provides that the Commission must refer a complaint to the Tribunal if it 
determines that a prohibited practice has been established.  
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said it should not.  The Commission’s assessment of purpose, and its strategic 

response would then dictate when a respondent could obtain a record, potentially in 

conflict with the public interest.  It would, in any event, be inconsistent with the clear 

language of Commission Rule 15(1), which does not make provision for bringing the 

rationale for the request into account.

16. The submission that the Commission should be entitled to bring into account the 

identity of a requester of the record cannot be accepted either.  In advocating for this 

departure from the Group Five position, the Commission seeks to ignore the 

Commission Rules, which draw no distinction based on the identity of the requester of 

the information.  It also is arguing a case that is inconsistent with the judgment of the 

SCA in ArcellorMittal, which held that a litigant such as SBSA falls within the class of 

persons that may request the record, with no distinction to be drawn between 

litigants and other parties requesting a record.

CONCLUSION

17. Group Five was correctly decided, was reaffirmed by this Honourable Court in refusing 

leave to appeal, and the SBSA judgment constitutes a faithful application of the 

principles enunciated therein.  No basis for granting leave to appeal is revealed in the 

Commission’s application.  

ARNOLD SUBEL SC
MARGARETHA ENGELBRECHT

Counsel for The Standard Bank of South Africa Limited

Chambers, Sandton
25 September 2018




