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MEDIA SUMMARY 
________________________________________________________________________ 

 

The following explanatory note is provided to assist the media in reporting this 

case and is not binding on the Constitutional Court or any member of the Court. 

 

On Tuesday, 5 March 2019 at 10h00, the Constitutional Court will hear three 

consolidated applications by the Competition Commission of South Africa 

(Commission).  Two of these applications concern the same question: can a party 

access the Commission’s record of investigation after a complaint has been 

referred to the Competition Tribunal (Tribunal) but before the party has pleaded to 

the complaint (Rule 15 applications)?  The third application concerns the 

Commission’s disclosure obligations in review proceedings at the Competition 

Appeal Court (CAC) of the Commission’s decision to refer a complaint to the 

Tribunal (Rule 53 application). 

 

In the Rule 15 applications, the respondents (Standard Bank and Waco Africa) 

tried to rely on the Competition Commission Rules (Rules) to access the 

Commission’s record of investigation after the complaint referral but before they 

had replied to the complaint.  Standard Bank approached the Tribunal for an order 

compelling the Commission to disclose its record under the Rules.  Standard Bank 

was unsuccessful before the Tribunal and appealed to the CAC.  The CAC held 

that the Commission must make its record available to Standard Bank.  The 



 

 

primary basis for its decision was that the CAC was bound by its previous 

judgments which held that a party in Standard Bank’s position was entitled to the 

record.  Waco Africa subsequently made a similar application to the Tribunal, and 

was also successful.  The Tribunal held that it was also bound by the CAC’s 

previous decisions, and so the record had to be disclosed. 

 

In the Rule 53 application, Standard Bank had applied directly to the CAC to 

review the decision by the Commission to refer the complaint to the Tribunal.  As 

part of its review application, Standard Bank applied for an order directing that the 

Commission disclose its record of investigation for the purposes of the review 

pursuant to Rule 53 of the Uniform Rules of Court.  The CAC granted Standard 

Bank this order, reasoning that (a) the CAC had the competence to order 

disclosure of the record even though Standard Bank had not first approached the 

Tribunal with its review, and (b) there was no reason to stay the review 

proceedings pending the dispute about the Rules and disclosure of the records. 

 

Before this Court, in the Rule 15 applications, the Commission’s main argument is 

that the previous decisions relied upon by the CAC and the Tribunal are wrong.  

According to the Commission, to allow a party access to the record before the 

parties plead to a complaint levelled against them disrupts litigation and 

compromises the Commission’s investigative work.  Standard Bank and Waco 

Africa contend that the CAC’s decisions are correct.  They further contend that the 

Rules clearly envisage disclosure of the record, even after a complaint has been 

referred to the Tribunal. 

 

In the Rule 53 application, the Commission argues that the CAC, comprising of a 

single judge and sitting as a court of first instance, did not have the jurisdiction to 

compel the Commission to disclose its record.  The Commission’s argument is 

that Standard Bank should have first approached the Tribunal.  Standard Bank 

answers that the Competition Act and previous decisions of the CAC clearly 

endow the Competition Appeal Court with the requisite jurisdiction. 


