
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

CCT 158/18, 179/18 and 218/18 
 

CCT 158/18 
 

In the matter between 
 
THE COMPETITION COMMISSION OF SOUTH AFRICA         Applicant 
 
and 
 
STANDARD BANK OF SOUTH AFRICA LIMITED      Respondent 

 
CCT 179/18 

In the matter between 
 
THE COMPETITION COMMISSION OF SOUTH AFRICA         Applicant 
 
and 
 
STANDARD BANK OF SOUTH AFRICA LIMITED      Respondent 
 

CCT 218/18 
In the matter between 
 
THE COMPETITION COMMISSION OF SOUTH AFRICA         Applicant 
 
and 
 
WACO AFRICA (PTY) LTD          First Respondent 
 
AND SIX OTHERS 
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PRACTICE NOTE IN CCT 218/18 
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THE NATURE OF PROCEEDINGS 

1. The Competition Commission of South Africa (the “Applicant”) has 

brought an application for direct access in terms of section 

167(3)(b)(i) and (ii) of the Constitution read with Rule 18 of the 

Rules of the Constitutional Court. The Commission seeks an order 

overturning the Tribunal’s order compelling production of the 

Commission’s record of investigation in terms of Rule 15(1) of the 

Rules of the Conduct of Proceedings in the Competition 

Commission. The First and Seventh Respondents (“Respondents”) 

oppose this application on the following basis – 

1.1. The amendment to Rule 15 published in terms of 

Government Gazette 25 January 2019, Government Notice 

No. 42191, renders the interpretation of the current Rule 15 

inapplicable to future litigants. There is thus no constitutional 

issue or point of law of general public importance that 

warrants the Court's intervention in this matter so as to guide 

future proceedings. The amendment also confirms the 

interpretation repeatedly adopted by the Competition Appeal 

Court of the applicable formulation of Rule 15, showing that 

this matter is without prospects of success, and that direct 

access is unnecessary;  
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1.2. Alternatively, in the event that direct access is granted, the 

Order of the Competition Tribunal compelling the 

Competition Commission to provide the Respondents with 

the record should be upheld by this Court.  This outcome 

would – 

 

1.2.1. Vindicate the constitutional values of transparency 

and accountability; 

 

1.2.2. Uphold the right to access information held by the 

state (section 32); 

 

1.2.3. Uphold the right to just administrative action 

(section 33); and 

 

1.2.4. Protect the rights of accused persons (section 35). 

 

2. This application and appeal have been consolidated with the 

matters under case numbers CCT 158/18 and 179/18 for hearing, in 

accordance with Directions issued on 1 February 2019. 
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THE ISSUES TO BE DETERMINED 

3. Whether this matter raises a constitutional issue or arguable point of 

law of general public importance necessary to engage this Court’s 

jurisdiction. 

4. Whether it would be in the interests of justice for leave to appeal to 

be granted. 

5. What is the effect of the amendment to Rule 15 on the Respondents 

and this matter?   

6. On the merits, if direct access and leave is granted, whether – 

6.1. The Respondents are entitled to the record of investigation in 

terms of the unamended Rule 15; and 

6.2. Section 7(1) of the Promotion of Access to Information Act, 

2 of 2000 (“PAIA”) applies to oust Rule 15 in the 

circumstances. 

PORTIONS OF THE RECORD THAT, IN THE OPINION OF COUNSEL 

ARE NECESSARY FOR THE DETREMINATION OF THE MATTER 

7. It is necessary to read the following portions of the Record – 
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7.1. Constitutional Court Order - Volume 4 p 300 - 302 

7.2. Rule 15 Application Bundle - Volume 14 p 1062 – 1082 

7.3. Tribunal Decision - Volume 16 p 1276 – 1289  

7.4. Application for Direct Access - Volume 16 p 1295 - 1329 

7.5. Respondents’ Notice of Intention to Oppose - Volume 16 

p 1346 - 1351 

AN ESTIMATE OF THE DURATION OF ORAL ARGUMENT 

8. One hour of argument for the Respondents, to be presented by 

Adv M le Roux.  

SUMMARY OF THE FIRST TO SEVENTH RESPONDENTS’ 

ARGUMENT 

9. The amendment to Rule 15 confirms the Respondents’ entitlement 

to receive the record, as ordered by the Tribunal, and this matter 

therefore both has no prospects of success and will not provide 

future guidance in other matters.  Therefore, direct access should 

be denied. 

9.1. The stated rationale for the amendment “is to bring Rule 15 

in line with section 7 of [PAIA] as the policy considerations 
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underlying section 7 of PAIA [justify] the introduction of 

similar qualifications in Rule 15.”   

9.2. This statement confirms that the qualifications of section 7 of 

PAIA (i) did not previously apply to or exist in Rule 15 and (ii) 

are only applicable to and introduced into Rule 15 from 

25 January 2019.   

10. The Order of the Competition Tribunal compelling the Competition 

Commission to provide the First to the Seventh Respondents with 

the record should be upheld by this Court.  This outcome would – 

10.1. Vindicate the constitutional values of transparency and 

accountability; 

10.2. Uphold the right to access information held by the state 

established by section 32 of the Constitution, which is 

broadly and generously framed – “everyone” may access 

“any information held by the state.” 

10.3. Uphold the right to just administrative action (section 33); and 

10.4. Ensure the fairness and natural justice of Tribunal 

proceedings.  A finding by the Tribunal that a firm 

contravened the Act must be the outcome of a fair, just and 
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lawful process in order for that finding to have credibility and 

integrity. 

11. The SCA in Mittal held that Rule 15 is available to respondents in 

referral proceedings. 

12. The CAC in Group Five confirmed that Rule 15 affords unfettered 

access to the record on request, regardless of the identity of the 

requester. 

13. The CAC in SBSA R15 confirmed that Rule 15 entitles a respondent 

to access the record of investigation by the Commission of a 

complaint referred to the Tribunal once it determined that a 

prohibited practice has occurred. 

14. Given that the Commission’s referral must satisfy this test, no risk 

arises that access to record will stymie cartel enforcement, as the 

Commission erroneously contends. 

15. Similarly, given that the Commission must have a basis for a referral 

and must state the “material facts” on which a referral relies in its 

referral affidavit, no risk of tailoring of a defence can arise. 

16. The Commission’s mistaken approach to "pleadings", cartel 

enforcement and the sui generis nature of proceedings before the 
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Tribunal leads it to mischaracterise the nature of the answer that the 

Respondents are required to give to a referred complaint: their 

answer, to be given under oath, will constitute evidence and cannot 

be compared to a pleading in action proceedings, where an 

automatic right to discovery exists. 

17. In addition, Rule 15 is not a rule restricted by section 7(1) of PAIA, 

since that section does not apply to it.  It is an independent 

provision, entitling access to the record, as ordered by the Tribunal. 

18. The sui generis nature of proceedings before the competition 

authorities, and the multiple purposes for which Rule 15 may be 

relied on, confirms the interpretation and application of Rule 15 

contended for by the Respondents, as found by the CAC in the 

cases under appeal. 

19. Accordingly, the Order of the Tribunal should be upheld. 

A LIST OF AUTHORITIES ON WHICH PARTICULAR RELIANCE 

WILL BE PLACED DURING ORAL ARGUMENT 

20. Government Gazette 25 January 2019, Government Notice 

No. 42191 
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21. Group Five Ltd v The Competition Commission (139/CAC/Feb16) 

[2016] ZACAC (23 June 2016) 

22. S v Mhlungu & others 1995 (3) SA 867 (CC) 

23. Sasol Chemical Industries (Pty) Ltd v Competition Commission and 

Others; Competition Commission of South Africa v Sasol Chemical 

Industries (Pty) Ltd and Others (45/CR/May06) [2008] ZACT 43 

(2 June 2008) 

24. Standard Bank South Africa Limited v The Competition Commission 

(160/CAC/Nov17) (“SBSA R15”) 

25. Competition Commission of South Africa v Arcelor Mittal South 

Africa Ltd and Others (680/12) [2013] ZACAC 84; [2013] 3 All SA 

234 (SCA); 2013 (5) SA 538 (SCA) (31 May 2013) 

26. Computicket (Pty) Ltd v Competition Commission of South Africa 

(29 October 2012) (118/CAC/Apr12) 

27. Continental Tyres South Africa (Pty) Ltd and Others v Competition 

Commission of South Africa (12 October 2018) (157/CAC/Nov17) 

 
 

A SUBEL SC 
MM LE ROUX 

 
Counsel for Respondents 
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Chambers, Sandton 

 
22 February 2019 


