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INTRODUCTION 

1. Both this application for direct access and the appeal that may 

follow, if direct access is granted, are doomed since they have no 

prospects of success in the appeal, and do not raise a constitutional 

issue or point of law of general public importance.  There is no 

reason for this Court to hear this matter.  There is no reason for the 

Commission to persist in the circumstances.  This matter should 

have been withdrawn by the Commission and should be dismissed, 

with costs. 

2. Rule 15 of the Rules for the Conduct of Proceedings in the 

Competition Commission (“Commission”) (“Commission Rules”) 

(“Rule 15”) was amended with effect from 25 January 2019 so as to 

introduce into Rule 15 the qualifications present in section 7 of the 

Promotion of Access to Information Act, No. 2 of 2000 (“PAIA”) 

(“the amendment”).1 

  

                                                      
1 Government Gazette 25 January 2019, Government Notice No. 42191; The draft 
amendment was published on 12 November 2018 for public comment. 
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3. In Group Five2, the Competition Appeal Court (“CAC”) noted that 

“[t]he policy considerations underlying s 7 of PAIA might justify the 

introduction of a similar qualification in Commission rule 15.”  This is 

the new position. 

4. The Commission's Heads of Argument filed on 15 February 2019 

make no mention of this amendment, which disposes of this matter 

in favour of the First to Seventh Respondents (“the Respondents”). 

5. The prospective amendment of the access to information regime 

established by Rule 15 means that respondents in complaint referral 

proceedings in the future will be unable to access the Commission’s 

record utilising Rule 15 following the referral of a complaint to the 

Tribunal for adjudication.  This means that this application has no 

prospects of success and it is unnecessary to exercise this Court’s 

jurisdiction here. 

6. For the Respondents in this matter, the applicable provisions of the 

unamended Rule 15 as they were at the time of their request in 

terms of that Rule, and when the Competition Tribunal (“Tribunal”) 

ordered the production of the Commission’s non-privileged and 

unrestricted record of its investigation of the complaint that 

                                                      
2 Group Five Ltd v The Competition Commission [2016] 2 CPLR 389 (CAC), CAC Case No. 
139/CAC/Feb16 (“Group Five”) vol 4 p 219 at para [19]  
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preceded the referral of that complaint to the Tribunal (“the record”) 

(“Order”), entitle them to access to the record.3  Here, the Tribunal 

ordered access to the record for the Respondents, regardless of 

their status as respondents in the referral.4  

7. As shown below, the correctness of the interpretation of Rule 15 

contended for by the Respondents is confirmed when one considers 

the terms of the amendment.   

8. As a result – 

8.1. There is no constitutional issue or point of law of general 

public importance which ought to be considered by this Court 

in this matter since no future circumstances arise in which 

guidance from this Court’s decision will be of application.5  

Direct access ought not to be granted in these 

circumstances. 

                                                      
3 Tribunal Order vol 16 p 1288 para 4 

4 Subject only to “payment of the prescribed fee” (Rule 15 (1)). If restricted, the information in 
the record is still accessible if permitted and subject to any conditions imposed by Rule 15 or 
by an order to the Tribunal or Court.  Rule 14 regulates restricted information, including that 
claimed as confidential in terms of section 44 of the Act, internal communications between 
officials of the Commission and legally privileged opinions or advice received by the 
Commission.  Restriction is lifted on the Commission’s record at the time of referral to the 
Tribunal, by operation of Rule 14(1)(c). 

5 The constitutionality of the amended Rule 15 is not an issue before this Court in these 
proceedings.  
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8.2. Finally, in these circumstances, and given the application’s 

poor prospects of success, it is not in the interests of justice 

for this application to be granted and it should be dismissed, 

with costs.    

9. In the event that, notwithstanding the amendment, direct access is 

granted – 

9.1. the constitutional principles of accountability and 

transparency that govern the Commission’s exercise of its 

powers, and that inform the interpretation of Rule 15 as it 

must be applied in these proceedings, require that the 

Tribunal’s Order be upheld and that the Respondents be 

granted access to the record; and 

9.2. the approach to the interpretation and application of the 

unamended Rule 15 by the CAC in its decisions in the SBSA 

R156 and Group Five cases under appeal in the related and 

consolidated pending matters should be affirmed by this 

Court (though it has now been overtaken by the 

amendment).   

                                                      
6 Standard Bank South Africa Limited v The Competition Commission CAC Case No. 
160/CAC/Nov17 (“SBSA R15”) vol 3 p 161  
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10. The Commission’s primary objection is that access to the record 

following referral and prior to the filing of an answering affidavit by a 

respondent will enable tailoring of a defence.  Given that the 

Commission may only lawfully refer a complaint to the Tribunal for 

adjudication where it already has a basis to determine that a 

prohibited practice may have occurred, this risk simply does not 

arise.   

11. Its only other objection to the CAC’s reasoning is that a respondent 

will delay answering a referral until it has the record and that this will 

stymie cartel enforcement.  Given that it is trite that the Rule 15 

process is separate from and independent of the obligations to 

answer a referral7, again, this risk does not arise. 

12. The Respondents have had the benefit of sight of the arguments 

filed by the Commission and Standard Bank in the consolidated 

appeal, and associate themselves with the submissions made by 

Standard Bank to this Court and for purposes of their argument 

before this Court.  What follows does not repeat those arguments, 

and rather places additional reasons before this Court as to why it 

should uphold the CAC’s decisions in Group Five and SBSA R15, 

                                                      
7 Group Five para 20 " Because Group Five’s entitlement to the record in terms of rule 15(1) 
vests in it as an ordinary member of the public, not a litigant, there is no logical connection 
between its right to the record and its obligation to plead." 
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uphold the Order, and confirm the Respondents’ right to access the 

record.  

 

STRUCTURE OF THESE SUBMISSIONS 

13. These submissions address the following issues in turn below – 

13.1. The relevant factual background; 

13.2. The effect of the amendment of Rule 15; 

13.3. The reasons why direct access should be denied; and 

13.4. The reasons why the appeal should fail, in the event that 

direct access is granted. 

RELEVANT FACTUAL BACKGROUND 

14. Following a referral of a complaint to the Tribunal, the Respondents 

requested access to the Commission’s record of its investigation on 

16 February 2018.8 

  

                                                      
8 Respondents’ Founding Affidavit Rule 15 Application vol 14 p 1069 para 8, Annexure RR1 
p 1072 
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15. The Commission responded, seeking a reason for the request. 9 A 

reason is not required for purposes of Rule 15, and, in any event, 

the Respondents answered that request relying on Rule 15 in the 

first instance. 10 

16. No response was received from the Commission.11  Nor was the 

record produced. 

17. Despite further correspondence12, the Commission remained 

unresponsive and failed to comply with Rule 15, and the CAC 

caselaw binding upon it. 

18. Eventually, an application to compel access to the record was 

launched by the Respondents.13 

19. That application was successful, and the Tribunal14 directed that – 

“4.1 The Commission must, in terms of Rule 15 of the Rules for the 
Conduct of Proceedings in the Competition Commission, produce 
within ten (10) business days of the date of this Order [8 August 
2018]: 

                                                      
9 Respondents’ Founding Affidavit Rule 15 Application vol 14 p 1069 para 10, Annexure RR3 
p 1076 

10 Respondents’ Founding Affidavit Rule 15 Application vol 14 p 1069 para 8, Annexure RR1 
p 1072 

11 Respondents’ Founding Affidavit Rule 15 Application vol 14 p 1070 para 11 

12 Respondents’ Founding Affidavit Rule 15 Application vol 14 p 1070 para 13, Annexure 
RR4 p 1078 

13 Respondents’ Rule 15 Application commencing at vol 14 p 1062 

14 Tribunal Order vol 16 p 1288 para 4 
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4.1.1 All non-privileged and unrestricted portions of the 
Commission’s record of: 

4.1.1.1  Its investigation into the matter referred under CT Case 
No. CR277Feb18 and CC Case No. 2016Mar0115 and 
2017Mar0033 (including all information and documents it received 
during the course of its investigation of the complaints); and 

4.1.2  An index of the record, indicating which portions of the 
record are restricted (if any) and the reasons for being so 
restricted.” 

 

20. The Tribunal also upheld the exception taken by the Respondents 

to the referral, and ordered the Commission to provide greater 

particularity as to its contended cause of action against the 

Respondents so as to enable them to understand the case brought 

against them.15 

21. The Commission then launched these proceedings in this Court 

seeking direct access and to appeal the Tribunal’s Order. 

 

  

                                                      
15 Tribunal Order vol 16 p 1288 para 2 
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THE EFFECT OF THE AMENDMENT OF RULE 15 

22. With effect from 25 January 2019, the Minister of Economic 

Development amended Rule 15 in terms of the powers conferred to 

him by section 21(4) of the Competition Act, 1998 (Act No. 89 of 

1998) (the “Act”). 

23. The stated rationale for the amendment “is to bring Rule 15 in line 

with section 7 of [PAIA] as the policy considerations underlying 

section 7 of PAIA [ justify] the introduction of similar qualifications in 

Rule 15.”   

24. This statement confirms that the qualifications of section 7 of PAIA 

(i) did not previously apply to or exist in Rule 15 and (ii) are only 

applicable to and introduced into Rule 15 from 25 January 2019.   

25. This is consistent with the CAC’s approach to Rule 15 to date, and 

with the Tribunal’s Order under appeal here.  Rule 15 was not 

treated as a rule of production in terms of PAIA nor was its 

application restricted by operation of section 7 of PAIA until 25 

January 2019. 

26. What, then, is the effect of the amendment on the Respondents and 

this matter?  It is submitted that the amendment renders direct 

access unnecessary.    
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27. In S v Mhlungu & Others16, Kentridge AJA held that – 

“[65] First, there is a strong presumption that new legislation 
is not intended to be retroactive. By retroactive legislation is 
meant legislation which invalidates what was previously 
valid, or vice versa, i.e. which affects transactions completed 
before the new statute came into operation …. It is legislation 
which enacts that “as at a past date the law shall be taken to 
have been that which it was not”. . . .There is also a 
presumption against reading legislation as being 
retrospective in the sense that, while it takes effect only from 
its date of commencement, it impairs existing rights and 
obligations, e.g. by invalidating current contracts or impairing 
existing property rights. . . . The general rule therefore is that 
a statute is as far as possible to be construed as operating 
only on facts which come into existence after its passing. 

[66] There is a different presumption where a new law effects 
changes in procedure. It is presumed that such a law will 
apply to every case subsequently tried “no matter when such 
case began or when the cause of action arose” - Curtis v 
Johannesburg Municipality 1906 TS 308 at 312. It is, 
however, not always easy to decide whether a new statutory 
provision is purely procedural or whether it also affects 
substantive rights. Rather than categorising new provisions 
in this way, it has been suggested, one should simply ask 
whether or not they would affect vested rights if applied 
retrospectively. . .  

[67] There is still another well-established rule of construction 
namely, that even if a new statute is intended to be 
retrospective insofar as it affects vested rights and 
obligations, it is nonetheless presumed not to affect matters 
which are the subject of pending legal proceedings. . .” 

 

                                                      

16 1995 (3) SA 867 (CC) at paras 65 – 67; (emphasis added, internal citations omitted) 
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28. It is clear, therefore, that, because the amendment of Rule 15 in 

January 2019 would undermine the Respondents’ vested right to 

the record under its previous provisions (as also conferred and 

confirmed by the Order), it only affects future matters and not the 

entitlement of the Respondents here.17  There is no contrary 

express provision in the amendment. 

29. This just and fair approach is required too by the second applicable 

principle, namely that an amendment is presumed not to affect 

matters which are the subject of pending legal proceedings, such as 

this matter. 

30. As Mokgoro JA confirmed in Veldman v Director of Public 

Prosecutions, Witwatersrand Local Division18, this principle -- that 

amendments or changes to law will affect only future matters and 

not take away existing rights -- is founded on and promotes the rule 

of law.  Certainty and fairness during litigation, in particular, are the 

desired outcomes when considering the effect of an amendment 

that occurs mid-stream and determines the matter in a party’s 

favour. 

                                                      
17 Curtis v Johannesburg Municipality 1906 TS 308 

18 Veldman v Director of Public Prosecutions, Witwatersrand Local Division 2007 (3) SA 210 
(CC) at para 26 



 14 

31. In Kaknis v ABSA19, the Supreme Court of Appeal confirmed that – 

“[14] It has been held that the crux of the matter is not the 
prospectivity or retrospecitivity of legislation as such, but the 
fair treatment befalling those subject to the legislation should 
the legislation be held to apply in that manner.  

  (emphasis added) 

32. By analogy here, the executive has indicated clearly its intention to 

amend the scope of Rule 15 so as to deprive future respondents in 

referral proceedings of the ability to rely on the public access regime 

of Rule 15 to obtain the Commission’s record, if that access is 

sought for the purposes of, and following the commencement of, 

proceedings in the Tribunal. 

33. In its Group Five and SBSA R15 decisions sought to be appealed 

here, the CAC made it clear that the applicable formulation of 

Rule 15 did not take into account the purpose for which the record 

was sought, the identity of the requesting party and held that Rule 

15 (and 14) were not limited by operation of section 7 of PAIA.  This 

is the law that applies to and determines this matter in favour of the 

Respondents. 

                                                      
19 Kaknis v Absa Bank Limited; Kaknis v Man Financial Services SA (Pty) Ltd (08/16) [2016] 
ZASCA 206; [2017] 2 All SA 1 (SCA); 2017 (4) SA 17 (SCA). 
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34. Therefore, since the unamended Rule 15 applies to the 

Respondents, their entitlement to the record should be affirmed.  

Only respondents in future referrals may be denied access on the 

basis of the provisions of the amended Rule 15. 

35. The specifics of the amendment to Rule 15 consist of (i) a narrowing 

of the scope of sub-rule (1) to exclude requests for the record for 

the purpose of and following the commencement of proceedings 

before the Tribunal, and (ii) the insertion of sub-rules (5) and (6) 

which are almost identical to section 7 of PAIA.  The nature of these 

amendments confirms that they remove a right previously enjoyed 

by respondents in referral proceedings.  They do not simply codify 

an existing position. 

36. Set out below is the full text of the amended Rule 15, with the new 

insertions underlined – 

“15. Access to information 

(1) Subject to sub-rule (5), any person, upon payment of the 
prescribed fee, may inspect or copy any Commission record -  

(a)if it is not restricted information; or 

(b)if it is restricted information, to the extent permitted, and 
subject to any conditions imposed, by  

(i) this Rule; or 

(ii) an order of the Tribunal, or the Court. 
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(2)  In a particular complaint the Commission may release 
otherwise restricted information, other than confidential 
information, relating to a possible agreement of terms of an 
appropriate order, or the consent of a complainant for an order to 
include an award of damages, to –  

(a) The respondent; or 

(b) Any person who has filed Form CT 3 in respect of that 
complaint. 

(3) In addition to the provisions of sub-rule (1) and (2), the 
Commission may release restricted information to, or permit 
access to it by, only the following persons:  

(a) the person who provided that information to the 
Commission;  

(b) the firm to whom the confidential information belongs; 

(c) a person who requires it for a purpose mentioned in 
section 69(2)(a) or (b);  

(d) a person mentioned in section 69(2)(c);  

(e) the Minister, if the information concerns a merger;  

(f) the Minister of Finance, if the information concerns a 
merger referred to in section 18(2); or 

(g) any other person, with the written consent of the firm to 
whom the information belongs. 

(4) When the Commission submits a Complaint Referral to the 
Tribunal, makes a recommendation to the Tribunal in respect of a 
large merger, or supplies any other information to the Tribunal, the 
Minister, or the Minister of Finance, the Commission must identify 
any information included in its submission –  

in respect of which a claim has been made in terms of 
Section 44, that has not yet been determined by the Tribunal; 
or 

that has been finally determined to be confidential 
information. 



 17 
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(5) Sub-rule (1) does not apply to a record if –  

(a) That record is requested -  

(i) for the purposes of proceedings in criminal or 
civil proceedings or proceedings before an 
administrative body, including the Competition 
Tribunal; and 

(ii) after the commencement of the proceedings 
referred to subparagraph (i); and 

(b) the production of or access to that record for the purpose 
referred to in paragraph (a) is provided for, or may be 
determined in terms of, any other law or the rules of any 
court or administrative body, including the rules of the 
Competition Tribunal. 

(6) Any record obtained in a manner that contravenes sub-rule (5) 
is not admissible as evidence in the proceedings referred to in that 
sub-rule unless the court or administrative body, as the case may 
be, determines that the exclusion of the record in question would, 
in its opinion, be detrimental to the interests of justice.” 

 

37. It is clear that subsequent to the amendments, the class of 

beneficiaries of the access regime regulated by Rule 15 is now “any 

person”20 to the exclusion of a person who requests the record for 

the purpose of Tribunal proceedings and makes their request after 

the commencement of those proceedings. 

  

                                                      
20 Competition Commission of South Africa v Arcelor Mittal South Africa Ltd and Others 
(680/12) [2013] ZACAC 84; [2013] 3 All SA 234 (SCA); 2013 (5) SA 538 (SCA) (31 May 
2013) at para 45 to 50 confirmed that “any person” includes “member of the public”, and 
would include the Respondents here. 
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38. The amendment to sub-rule 5(b) further establishes that the Rules 

for the Conduct of Proceedings in the Competition Tribunal 

(“Tribunal Rules”) that regulate discovery in referral proceedings 

would enable access to the record for those excluded persons, 

though that access is now neither automatic nor inevitable.  The 

automatic right still enjoyed by the Respondents under Rule 15 has 

been extinguished and replaced with a less secure right for future 

respondents in referral proceedings.   

DIRECT ACCESS SHOULD BE DENIED 

39. The Commission seeks direct access to this Court so as to appeal 

the Order of the Tribunal and asserts that this matter raises 

constitutional matters21 and an arguable point of law of general 

public importance.22 

40. Sections 61 to 63 of the Act require the Commission to first appeal 

to the CAC, as it cannot simply ignore the views of the apex 

specialist court in this technical area of law informed by complex 

policy considerations, and cannot assume that this Court would not 

benefit from the CAC’s views on this particular appeal.   

                                                      
21 Commission Founding Affidavit vol 14 p 1309  para 43.1 

22 Commission Founding Affidavit vol 14 p 1309  para 43.1 
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41. Direct access is sought on the primary basis of convenience in that 

it is claimed that it is futile for the Commission to follow the 

prescribed path of appealing the Tribunal’s decision to the CAC23 

first, contending that such an appeal would be “fruitless” given that 

“the CAC has already ruled on this matter in the SBSA and Group 

Five cases.  The CAC has refused to depart from its judgment in 

Group Five.  The CAC’s views are well ventilated in the SBSA and 

Group Five judgment[s].” 24 

42. The clarity of the legal position in the caselaw decided by the CAC 

is therefore conceded by the Commission.  The Commission 

disputes that it is correctly decided, and did so explicitly before the 

Tribunal.25  Yet it accepts that the caselaw is clear: Rule 15 is not 

restricted by operation of section 7 of PAIA as it would apply to the 

Respondents here. 

 

                                                      
23 Sections 61 and 62(2)(b) of the Competition Act, 89 of 1998 (the “Act”) 

24 Commission Founding Affidavit vol 14 p 1299 para 13.2.3 

25 Transcript vol 15 p 1215 line 14 – p 1228 line 1 (Please note that the references to “Ms Le 
Roux” in these pages are incorrect, and should refer to “Prof Treganna”.  Professor 
Treganna is a member of the Tribunal that issued the Order.  Attempts to correct the 
Transcript have been futile); Commission Supplementary Heads of Argument in Rule 15 
Application vol 16 p 1240 et seq. 
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43. The relevant caselaw decided by the CAC established that26 – 

43.1. Any person, including a respondent in referral proceedings 

brought by the Commission for adjudication before the 

Tribunal, is entitled to the record of the Commission’s 

investigation once it becomes unrestricted information, even 

if that is before the respondent has answered to the referral 

affidavit in terms of Rule 15; 

43.2. The Commission is afforded reasonable time to compile and 

supply its investigation record, including to identify and 

exclude restricted or privileged portions of the record prior to 

its production; 

43.3. The period of reasonable time to be afforded is determined 

with reference to “the time the Commission would reasonably 

require to prepare its record and identify which parts are 

restricted”27; 

43.4. Here, as ordered by the Tribunal, the Commission was to 

provide its record to the Respondents within ten (10) 

business days of the date of the Order (8 August 2018); and 

                                                      
26 Group Five (supra); SBSA (supra); Mittal (supra); Continental Tyres South Africa (Pty) Ltd 
and Others v Competition Commission of South Africa (157/CAC/Nov17) [2018] ZACAC (12 
October 2018) 

27 Group Five (supra) at para 10 and 11, vol 4 p 222 
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43.5. There is no relevant connection to be drawn between a 

respondent’s obligation to file an answer to a complaint 

referral and its Rule 15 right to access the record, as the 

Commission wrongly contends repeatedly and emotionally in 

its Heads of Argument28. 

44. Therefore, the clear legal position is that Rule 15 permits the 

Respondents to obtain the record of the Commission’s investigation 

upon request and within the ten business days afforded by the 

Order in which the Commission should compile the record, and 

identify and exclude any restricted or privileged information.29  

45. This clear legal position does not raise a basis on which to grant 

direct access to this Court, and the interests of justice in fact require 

the dismissal of this matter, with costs.  The settled legal position, 

traversed below and in the submissions made in the consolidated 

appeal, was recognised as such by the executive when it amended 

the Commission’s Rule 15.  That caselaw applies to this matter, as 

well as to the SBSA R15 matter and the belated appeal of the 

Group Five decision now pursued by the Commission in these 

proceedings.  The only permissible outcome is the dismissal of 

                                                      
28 Commission Heads of Argument, paras 3, 4, 11 and 41 

29 Group Five (supra) at para 21, vol 4 p 226  
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these appeals and the confirmation of the Respondents’ right to 

access the record. 

46. The Commission also submits that it is in the interests of justice for 

direct access to be granted to it since there already is a pending 

appeal of the SBSA judgment. 30  According to the directions issued 

by the Chief Justice dated 1 February 2019, this matter is “to be 

treated as if consolidated” with the two pending appeals in the 

SBSA matters. 31  While the existence of another pending matter 

may make it convenient to hear the two matters together, that is not 

a separate basis on which to grant direct access in the interests of 

justice, which should be denied.   

47. A further reason why direct access should be denied is that the 

appeal has no prospects of success, as this Court already found 

when it dismissed the first attempt by the Commission to appeal the 

CAC decision in Group Five.32  The CAC’s reasoning in the cases 

decided to date is cogent and unassailable. 

                                                      
30 Commission Founding Affidavit vol 14 p 1299 para 13.2.1 

31 Directions vol 16 p 1350 para 1; As a result, the Respondents have not had the 
opportunity to answer the Commission’s application due to the Directions.  Needless to say, 
they dispute the Commission’s entitlement to the relief sought from this Court. 

32 Constitutional Court Order, dated 25 October 2016, vol 4 p 300, dismissing Group Five 
application for leave to appeal with no prospects of success. 
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48. For all of these reasons, there is now no possible dispute between 

the parties as to the applicable access regime established by the 

unamended Rule 15 that requires this Court’s attention, and this 

application and appeal ought to be dismissed, with costs.  It is not in 

the interests of justice to grant direct access. 

THE ORDER SHOULD BE UPHELD 

49. In the event that direct access is granted, the Order should be 

upheld by this Court.  That outcome would – 

49.1. Vindicate the constitutional values of transparency and 

accountability; 

49.2. Uphold the right to access information held by the State 

(section 32);  

49.3. Uphold the right to just administrative action (section 33); and 

49.4. Protect the rights of accused persons (section 35). 

Transparency and accountability 

50. Transparency and accountability are key constitutional values when 

used to scrutinise the conduct of an administrative body such as the 
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Commission.33  The Commission is no ordinary litigant, it is a 

regulator and ought to act responsibly, conscious of its role as part 

of the State.  As the CAC found, “[l]audable as the work of the 

Commission is, it is also subject to the rubrics as well as the 

principles of accountability and transparency, and I say this 

conscious of the Commission’s work and its efforts in ensuring that 

transgressors of the Act are held to account.”34 

51. For this reason, the right to access information held by the State 

established by section 32 of the Constitution is broadly and 

generously framed – “everyone” may access “any information held 

by the state.”  

52. This framing is in contrast to the right to access information held by 

another person, which may only be accessed when required for the 

exercise or protection of any rights.35 

53. The reading of Rule 15 contended for by the Commission in this 

matter yields absurd results:  all persons, other than a respondent, 

could obtain the record of the Commission’s investigation, but not a 

respondent in those referral proceedings.  A journalist, ratings 

                                                      
33 Section 195 of the Constitution of South Africa Act 108 of 1996  

34 SBSA R53 (22 June 2018) at para 31 

35 Section 50(1) of PAIA 
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analyst, academic researcher, potential intervening party, possible 

damages claimant or witness could obtain the record, but not the 

party whose rights are materially and potentially adversely affected 

by the referral.  This is unfair and unjust. 

Constitutional rights upheld if the Order is upheld 

54. The right to access information held by the State in the context of 

enforcement proceedings by the competition authorities also is a 

necessary part of giving effect to the section 32 right to just 

administrative action that is lawful, reasonable and procedurally fair. 

55. This access is also necessary to give effect to the principles of 

natural justice that the Tribunal is required to apply under section 

50(2)(a) of the Act.  In Sasol Chemical Industries36, the Tribunal 

held that – 

“When the Commission investigates a complaint in terms 
of section 21(1)(c), it is required to determine whether a 
prohibited practice has been committed on the basis of the 
evidence gathered by it, and having done that, to refer the 
matter to the Tribunal…. If in the course of its 
investigations it comes across evidence that goes against 
its case it would be obliged to disclose this to the 
respondents and to the Tribunal in the course of 

                                                      
36 Sasol Chemical Industries (Pty) Ltd v Competition Commission and Others; Competition 
Commission of South Africa v Sasol Chemical Industries (Pty) Ltd and Others 
(45/CR/May06) [2008] ZACT 43 (2 June 2008) at para [43] (emphasis added)   
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discovery.37 The Commission is an independent agent 
acting in the public interest.”  

 

56. This confirms that the Commission acts on behalf of the public in 

referral proceedings, it is not a self-interested litigant.   

56.1. Rather, it is akin to an evidence leader, or even a quasi- or 

pro forma prosecutor, whose investigative efforts are shared 

with the other side to ensure the fairness of the legal 

process, accountability for the exercise of its considerable 

powers and to ensure transparency regarding its work once it 

has determined that a referral is warranted. 

56.2. This context to the access regime under scrutiny here also 

engages with the fairness requirement that justice must be 

seen to be done.  A finding by the Tribunal that a firm 

contravened the Act must be the outcome of a fair, just and 

lawful process in order for that finding to have credibility and 

integrity.   

                                                      
37 The issue of access to the record in terms of Rule 15 was not before the Tribunal in that 
matter and this reference to discovery cannot be relied upon to preclude the operation of the 
Rule as it pertains to these Respondents. 
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57. Rule 15 is one example of the regulatory regime created to give 

effect to the right to access information held by the State.38 

57.1. Rule 15, in its unamended form, ensures access to “any 

Commission record” by “any person.”  It contemplates that 

access will be necessary and required for various purposes – 

57.1.1. To conclude consent agreements, with or without 

agreement to pay damages (Rule 15(2)); 

57.1.2. For the proper administration or enforcement of the 

Act or for the administration of justice (Rule 

15(3)(c)); 

57.1.3. By the Minister of Economic Development in merger 

proceedings (Rule 15(3)(e)); 

57.1.4. By the Minister of Finance in merger proceedings 

regulated by the Banks Act, No. 94 of 1990 

(Rule 15(3)(f)); and 

57.1.5. When the Commission refers a complaint, makes a 

recommendation regarding a large merger or 

supplies any other information to the Tribunal, 

                                                      
38 Group Five at para 9 
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Minister of Economic Development or Minister of 

Finance, it is required to identify restricted and 

confidential information (Rule 15(4)). 

58. It is clear, therefore, that Rule 15 regulates several different sets of 

circumstances in which access to a record of the Commission may 

be necessary. 

59. Rule 15 in this context, as the CAC found, establishes an access to 

information regime tailored to the processes of the competition 

authorities to ensure – 

59.1. First, that the Commission enjoys protection from disclosure 

while it conducts investigations into complaints (or mergers 

or considers exemption applications); and 

59.2. Thereafter, that any person may access non-privileged and 

unrestricted information held by the Commission. 

60. Rule 15 is not an access rule that is regulated by PAIA, and ousted 

by operation of section 7(1).  Rather, it is one example of a bespoke 

access to information regime expressly contemplated in PAIA (“any 

other law”) and which ought to be given effect to by this Court, as it 

was by the CAC. 
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61. This Court has confirmed that section 7(1) of PAIA must be 

restrictively interpreted to ensure the greatest protection of the right 

to access information held by the State.39  The regulation of that 

access where the three requirements in section 7(1)40 are met is 

done by discovery rules of the High Court -- and by the unamended 

Rule 15 here.41  Rule 15 is a provision in another law that gives 

effect to the right to access the information held by the Commission.  

Rather than ousting its operation, as the Commission contends, 

section 7(1) of PAIA is a basis on which to recognise and enforce 

Rule 15 – and uphold the Tribunal’s Order as a result. 

62. Adopting the Commission’s interpretation favours secrecy in its 

work over transparency, and impunity in the exercise of its powers 

over accountability.  This does not vindicate the constitutional rights 

to access information held by the State nor to just administrative 

action. 

 

                                                      
39 PFE International Inc (Bvi) and Others v Industrial Development Corporation of South 
Africa Ltd 2013 (1) SA 1 (CC) (17 September 2012) at 18 

40  “(a) the record is requested for the purpose of criminal or civil proceedings; 

(b) the record is requested after the commencement of such criminal or civil 
proceedings, as the case may be; and 

(c) the production of or access to that record for the purpose referred to in 
paragraph (a) is provided for in any other law.” 

41 PFE (supra) at 14 
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Tribunal Rule 22(1)(c)(v) does not oust Rule 15 

63. The Commission’s case before this Court is essentially that – 

63.1. The Tribunal Rules regulating discovery under Tribunal 

Rule 22(1)(c)(v) must trump Rule 15; 

63.2. Rule 15 must be curtailed to prevent access to the 

Commission’s record where the party requesting that record 

is a respondent in referral proceedings; and 

63.3. The close of pleadings must precede discovery of the record. 

64. None of these pillars of the Commission’s case withstand scrutiny, 

particularly in light of the amendment.42 

65. First, the Commission contends that, following a referral, only the 

Tribunal Rules apply, and therefore Rule 15 has no application at all 

in those circumstances. 

65.1. It places heavy reliance on the long titles of the two sets of 

Rules43, though this cannot be determinative or dispositive of 

their scope.  Rather, one must actually consider their 

                                                      
42 The amendment, expressly, introduces a qualification into Rule 15 that did not exist when 
it was relied upon by the Respondents and when disclosure was ordered by the Tribunal.  
The Commission’s desired outcome in this matter is the new position following the 
amendment.  It must recognise that the wider historic access regime applies to the 
Respondents, however, and ought to withdraw this appeal. 

43 Commission Heads of Argument p 17 para 30 
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contents and operation in practice to find any support for this 

claim.     

65.2. It then contends that Rule 15 only applies to “regulate the 

rights and obligations of parties in non-litigious engagements 

with the Commission before a referral is made” and that a 

request in terms of Rule 15 “is only permissible when made 

to the Commission as it performs its regulatory functions and 

in its own proceedings”, and claims that this is true of all 

Commission Rules.44  It baldly asserts that “Rule 15 … has 

no application to the present matter at all because these are 

proceedings before the Tribunal and the Respondents are 

litigants.” 45 

65.3. This is simply not correct.  There is no basis to claim that the 

Commission Rules are ousted by the Tribunal Rules once 

matters become “litigious.”   

65.4. A cursory review of the two sets of Rules reveals umpteen 

provisions confirming that they co-exist and complement 

each other, working together to regulate the functions and 

processes of the Commission and Tribunal. Given the 

                                                      
44 Commission Heads of Argument p 17 para 30.2 and 31 

45 Commission Heads of Argument p 16 para 28 
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interrelationship between the two bodies, this is to be 

expected and welcomed.  There is no support for the claim 

that the Commission Rules become unavailable once a 

matter is referred to the Tribunal.   

65.5. There are several Commission Rules that may be exercised 

by a party in proceedings before the Tribunal, including 

Rule 15.  For example – 

65.5.1. Rule 18 permits the conclusion of consent orders by 

respondents in a contemplated referral with the 

Commission that are then confirmed by the 

Tribunal; 

65.5.2. Rule 24 regulates extensions of time by the Tribunal 

for the investigation by the Commission of a 

merger; 

65.5.3. Rule 26 enables reconsideration by the Tribunal of 

a direction of the Commission relating to merger 

filing fees or a threshold calculation in a merger; 

65.5.4. Rule 29 regulates time periods in merger control 

following appeals to the Tribunal of the 

Commission’s calculation of such periods; 
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65.5.5. Rule 30 regulates both the powers of the 

Commission and of the Tribunal in large merger 

proceedings or reconsiderations of other mergers; 

65.5.6. Rule 33 regulates the Commission’s powers to 

determine whether a merger falls outside the 

jurisdiction of the Act and appeals to the Tribunal of 

that determination; 

65.5.7. Rule 40 regulates the revocation of an approval of a 

small or intermediate merger by the Commission, 

and the powers of the Tribunal to determine an 

appeal of that revocation; and 

65.5.8. Rule 41 regulates large merger proceedings in 

which the Tribunal adjudicates upon the 

Commission’s recommendation in respect of a 

transaction. 

65.6. These are all Commission Rules, and they all engage the 

powers and functions of both the Commission and the 

Tribunal. 

65.7. Therefore, the Commission is simply incorrect when it claims 

that Rule 15 is ousted and that the Tribunal Rules alone, and 



 35 

the Tribunal’s discretion to enable discovery under its 

Rule 22(1)(c)(v) in particular, are the only source of a 

person’s right to access information held by the Commission 

post-referral. 

65.8. This is the first fundamental error in the Commission’s 

approach to this case.  Since the Commission and the 

Tribunal are both creatures of statute, and both exercise their 

powers in giving effect to the Act, this complementary regime 

of rules is to be expected. 

66. Tribunal Rule 22(1)(c)(v) also is no substitute for the automatic right 

to access the Commission’s record created by Rule 15.  The former 

is subject to the Tribunal’s discretion, and may or may not realise 

the same yield as a request under Rule 15.  Since discovery is not a 

prescribed procedure before the Tribunal and cannot be invoked as 

of right by litigants, as in the High Court, the existence of a practice 

in Tribunal proceedings to order discovery does not ensure or 

guarantee that it will happen in every case.46  

67. The Commission’s efforts to constrict and extinguish the 

comprehensive rights afforded to the Respondents under Rule 15 

must fail.  Its Rule 15, as applied to the Respondents, entitles them 
                                                      
46 Continental at para [35]; Group Five at para [12] 
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to production of the Commission’s record of its investigation into the 

complaint referred against them, as ordered by the Tribunal. 

68. In addition, it is illogical and nonsensical for the Commission to 

contend that Rules 14 and 15 must be read to prevent access to the 

record of investigation upon referral of a complaint, when these 

Rules simultaneously create the access right on referral (by lifting 

the prior restriction on the record).  It cannot be correct that the 

Rules create an entitlement to the record by lifting restrictions as 

against “any person” and yet simultaneously extinguish that right for 

respondents in referral proceedings – the very parties most affected 

by a referral.  This reading is unsustainable and unfair on the terms 

of the Rules, as confirmed by the amendment.47   

69. Accordingly, the first finding to be made is that plainly Rule 15 

applies here – including to respondents in referral proceedings 

before the Tribunal. 

 

Competition proceedings are not trials  

                                                      
47 Similarly, nothing turns on Waco (as Group Five and Standard Bank did before this 
matter) requesting the record under Rule 15 as a member of the public.  The Commission’s 
attribution of subterfuge to this is wholly misplaced and irresponsible.  The Rule is available 
to “any person” to utilise, even Waco. The Respondents acted in keeping with Group Five 
para 20, which held that Group Five's entitlement to the record vested in it "as an ordinary 
member of the public, not a litigant". 
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70. The second error made by the Commission in its approach to this 

matter is to equate, uncritically, proceedings before the competition 

authorities, and traditional adversarial court litigation.   

71. The Commission, throughout its submissions in this matter, refers to 

proceedings as “litigious” 48, to an answering affidavit to a complaint 

referral as a “pleading” or to the “close of pleadings” in a 

“prosecution”, and to access to the record as some form of 

premature “discovery” or access to “evidence.”49 It then casts 

serious aspersions at respondents, claiming that they engage in 

“tactical gamesmanship” and seek to “frustrate”, “stymie” and 

“delay” referral proceedings. 50  This is a mistaken and unfortunate 

foundation to the Commission’s submissions to this Court, ignoring 

the unique and particular characteristics of proceedings before the 

competition authorities.   

72. This error by the Commission also reveals an attitude that does not 

take account of (i) the necessity for fairness and the principles of 

natural justice to apply in referral proceedings, (ii) the possibility that 

a respondent may not even have contravened the Act and (iii) that a 

responsible regulator would have no objection to sharing the source 

                                                      
48 Commission Heads of Argument p 18 para 32 

49 Commission Heads of Argument e.g. at p 3 para 3, p 4 para 4, p 11 para 20 

50 Commission Heads of Argument e.g. at p 20; Founding Affidavit p 13 para 28 
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of its referred case if it is so confident in its merits and so as to 

ensure fairness in the process.   

73. As the Respondents’ success in bringing an exception in this very 

matter demonstrates, the Commission is not infallible when it refers 

a complaint.  The Tribunal plays an important oversight role in 

referral proceedings to ensure that respondents know the case 

alleged against them prior to responding to it.  Insulting respondents 

does not remove their constitutional right to access the information 

held by the Commission in its investigation record. 

74. Referral proceedings before the Tribunal are not oppositional 

litigation in the traditionally understood sense.  Referral 

proceedings, instead, are sui generis and closer to application 

proceedings.51  Therefore, the Commission’s error is to equate the 

referral affidavit and any answering affidavit filed to it, as “pleadings” 

in the High Court sense.   

                                                      

51 Paramount Mills and the Competition Commission Case No 15/CR/Mar10 Furthermore 
the CAC in Loungefoam required the Commission to refer a prima facie case on the papers 
to the Tribunal. A referral on affidavit by the Commission was equivalent to application 
proceedings and the Tribunal was required to conduct itself as a court in motion 
proceedings. If no prima facie case was made out in the Commission’s referral then the 
matter ought to be dismissed at para 18: “A referral on affidavit by the Commission was 
equivalent to application proceedings and the Tribunal was required to conduct itself as a 
court in motion proceedings.” 
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75. Referral proceedings are inquisitorial, informal and subject to the 

requirements of natural justice.52   

75.1. Access to the record enables the Tribunal to exercise its own 

inquisitorial powers, and to ensure that hearings are 

expeditiously conducted as a general principle (as required 

by section 52(2)(a) of the Act). 

75.2. Access to the record ensures fairness to respondents. As the 

CAC noted in Continental53: “The Commission has duties of 

disclosure to respondents that it does not have to the public 

at large. The Commission is engaged in adversarial litigation 

with respondents in proceedings of great consequence for 

the public and the respondents. Such litigation must be fair. 

One aspect of fairness is disclosure. The Commission is 

given great powers to conduct investigations. The yield of 

that investigation must be disclosed to respondents, unless it 

is privileged, and subjected to an appropriate confidentiality 

regime”. The CAC concluded: “the Commission has a duty to 

                                                      
52 Section 52(2)(a) and (b) of the Act 

53 Continental at para [25]; the context to Continental is important to recall and why it is 
distinguishable from this matter:  The Commission disclosed its record and then withheld 
certain categories of documents.  This all occurred during the discovery phase of 
proceedings.  The CAC characterised Rule 15 as a rule for public access to a record of the 
Commission as contrasted with the discovery entitlements that arise in referral proceedings 
thereafter.  It did not decide that Rule 15 is not available to a respondent.    
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disclose all relevant documents (absent a valid claim of 

privilege) so as (to) promote truth finding and fairness”.  

76. The fundamental error by the Commission is to treat referral 

proceedings as oppositional litigation that is straitjacketed by rules 

of procedures and concerns for advantage between the parties that 

would arise in a High Court trial.   

76.1. The Commission is an administrative body, and its decision 

to refer a complaint for adjudication is reviewable by the 

Tribunal.  This is in accordance with the right to just 

administrative act enshrined in section 33 of the Constitution. 

76.2. The Commission’s referral follows the possible use of its 

extensive investigative powers, which have even been 

likened to those of police in criminal investigations in this 

Court and in the SCA.54  The Commission, during its 

investigation, may – 

76.2.1. Search and seize documents, with or even without 

warrant (sections 46 to 49  of the Act); and 

                                                      
54 Woodlands Dairy (Pty) Ltd and Another v Competition Commission 2010 (6) SA 108 
(SCA) at para 10; Competition Commission of South Africa v Senwes Ltd 2012 (7) BCLR 
667 (CC) at para 65, footnote 6.  
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76.2.2. Issue summons to require a person to answer 

questions under oath, even when the answer to 

those questions may self-incriminate (section 49A). 

76.2.3. It is an offence to fail to appear when summonsed 

to do so by the Commission (section 71), to fail to 

answer fully or truthfully (section 72) or to comply 

with the Act (section 73). 

77. These extensive powers ensure that the Commission has a proper 

factual and evidentiary basis when it decides to refer a complaint to 

the Tribunal for adjudication.55  It should not be coy and enabled to 

hide the record of that investigation from parties whose rights may 

be most adversely affected by it.  Concealment of its investigative 

work does not ensure fair process.  

                                                      
55 See Computicket (Pty) Ltd v Competition Commission of South Africa (118/CAC/Apr12) 
[2012] ZACAC 7 (29 October 2012) at 17 (“evidence which was before the [Commission] 
when it determined that a prohibited practice had been established. . .” There must be 
“reasonable grounds” for the referral, that can be objectively assessed”); see also Simelane 
and Others NNO v Seven-Eleven Corporation (Pty) Ltd and Another 2003 (3) SA 64 (SCA) 
para 16 where this Court approved of the following interpretation of the words “determines 
that a prohibited practice has been established’ in Novartis SA (Pty) Ltd and Others v 
Competition Commission and Others (CT 22/CR/B/Jun 01, 2.7.2001) para 61: ‘On the basis 
of its investigation the Commission determines whether or not a prohibited practice has 
occurred. If the Commission determines that a prohibited practice has occurred it cannot 
impose a fine or any other remedy, it must refer the complaint to the Tribunal. Referring a 
complaint to the Tribunal is not determinative of the complaint. All it means is that the 
respondent will have to face a hearing before the Tribunal where it will be given an 
opportunity to respond to the allegations that it has engaged in a prohibited practice.” 
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78. The requirement that the Commission have a basis, arising from its 

investigation, to refer a complaint to the Tribunal means that the 

Commission’s argument here (that access to the record will subvert 

prosecution of cartel conduct) is nonsense.  Its role in pursuing 

cartel conduct is complete by the time that it refers a complaint to 

the Tribunal for adjudication.  It must have, by that stage, 

investigated and established a basis to believe that cartel conduct 

occurred.  Access to the record of that investigation does not touch 

cartel prosecution at all.  The Commission’s claim of a risk to 

enforcement action is illusory and pure conjecture. 

79. Tribunal Rules 15 and 16 require a referral and an answering 

affidavit to be made in affidavit form, on oath, setting out “the 

material facts” relied upon by the parties.  It is routine that the 

referral affidavit attaches documents yielded from the Commission’s 

investigative efforts, and drawn from its record.  There is no 

principled basis on which the Commission can distinguish between 

those documents and the remainder of its investigation record, 

particularly in circumstances where it is obliged to share exculpatory 

material. 

80. Unlike pleadings, the answering affidavits to a referral carry the 

penalty of perjury.  Prior to taking the prescribed oath, a respondent 
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should be placed in the best possible position, to answer the case 

made out against them in the referral so as to satisfy the obligation 

on a respondent to respond with the “material facts” that will be 

relied on for their defence.  Access to the record enables a 

respondent to satisfy that standard, timing permitting. 

80.1. The Commission’s insistence that tailoring or some other 

advantage will accrue to the Respondents56 is non-sensical 

and baseless in these circumstances.  Since the Commission 

must have had a basis to determine that a complaint ought to 

be referred to the Tribunal, Rule 15 does no more than 

enable respondents to ascertain that basis and answer it 

comprehensively with “material facts” of their own where they 

obtain the record prior to answering. 

80.2. Where the Commission decides not to refer the complaint to 

the Tribunal for determination, a complainant may self-refer, 

and would need the record for those purposes as well 

(section 51(1)).  Fair self-referral is only possible if access to 

the Commission’s investigation record is assured in order to 

craft the terms of the referral, and for respondents to be 

equally well-placed to respond. 

                                                      
56 Commission Heads of Argument p 3, 4, 6 and 22, paras 3, 4, 11 and 41 
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81. The third error made in the Commission’s submissions to this Court 

is where it misleadingly states that the Respondents’ request for the 

record in terms of Rule 15 “effectively suspend[ed] their obligation to 

plead to the complaint”.57  The Commission then builds on this 

misleading statement, to build the spectre of “secretive and stealthy” 

cartels58 being able to “hid[e] their tracks” 59 if they receive the 

record prior to filing their answering affidavit to a complaint referral.   

81.1. This is simply false.  This risk does not arise.60 

81.2. The Rule 15 process runs in parallel with the process by 

which a respondent answers a complaint referral.61 

81.3. The Commission’s conjuring of a non-existent risk does not 

aid the determination of this matter. 

81.4. The Respondents are entitled to receive the Commissions’ 

record within ten days of the Order – regardless of whether 

they will have filed an answering affidavit by then62. 

                                                      
57 Commission’s Heads of Argument p 3 para 3, p 6 para 11 

58 The referral affidavit lays no basis to cast broad aspersions of secrecy and deception on 
the Respondents. To the contrary, the name of the First Respondent appears in each of the 
joint ventures’ names, the same person signed all four bids and the documents looked alike.  

59 Commission’s Heads of Argument p 11 para 20 

60 SBSA R15 at para [49] 

61 Group Five at [15] [para 20 " Because Group Five’s entitlement to the record in terms of 
rule 15(1) vests in it as an ordinary member of the public, not a litigant, there is no logical 
connection between its right to the record and its obligation to plead."] 
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Right to fair trial 

82. Finally, the access regime at issue here also may implicate the right 

to a fair trial of an accused person under section 35(3) of the 

Constitution given that section 73A of the Act is intended to create 

criminal liability for any person who is a director of a firm, or in a 

position having management authority, if that person causes the 

firm to engage in price-fixing, market allocation or collusive 

tendering in terms of section 4(1)(b), or knowingly acquiesces in 

such conduct.  

82.1. This liability arises if the Tribunal makes a finding that a firm 

has contravened section 4(1)(b), which can only occur after a 

complaint has been referred to the Tribunal for adjudication.  

  

                                                                                                                                                                     
62 This point was clearly beyond contention at the hearing, as confirmed by the Tribunal's 
Chairperson and counsel for the Respondents at Transcript vol 15 p 1150:9 - p 1151:6  
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82.2. Accordingly, when the Commission takes a decision to refer 

a complaint to the Tribunal, one or more individuals may 

potentially be at risk of a criminal charge (depending on the 

time at which the alleged conduct occurred and the nature of 

that conduct). The constitutional rights of persons accused of 

offences in criminal proceedings thus come into play when a 

complaint referral is filed.  

82.3. These individuals cannot reasonably or properly be expected 

to evaluate their position in light of a referral without access 

to the Commission’s record. 63   

82.4. Their future predicament demonstrates the fallacy in the 

Commission’s approach, which rests on a premise that there 

are no legitimate reasons to obtain the record upon referral 

and prior to answering a referral.   

83. In light of these important considerations, and correcting the errors 

in the Commission’s approach, the proper approach to Rule 15 as it 

applies to the Respondents and the CAC’s interpretation of that 

Rule to date entitles the Respondents to disclosure of the record.  

                                                      
63 Shabalala & others v Attorney-General of Transvaal & another 1996 (1) SA 725 (CC) at 
paragraphs 57 and 72. Also see National Director of Public Prosecutions v King (86/09) 
[2010] ZASCA 8.   
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CONCLUSION 

84. For the reasons set out above, in the submissions made in the 

consolidated appeal, and to be advanced at the hearing of this 

matter – 

84.1. Direct access should be denied; and 

84.2. The appeal should be dismissed, with costs. 
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Counsel for Respondents 
Chambers, Sandton 
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