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THE NATURE OF THE PROCEEDINGS  
 

1 The Competition Commission of South Africa (“the Applicant”) brings 

two applications for leave to appeal the judgments and orders of the 

Competition Appeal Court (“CAC”) in terms of section 167(3)(b)(i) and 

(ii) of the Constitution read with Rule 19 of the Rules of the 

Constitutional Court.  

1.1 The first application, under case number CCT 158/18, pertains 

to the judgment of the CAC in the matter of Standard Bank of 

South Africa Limited v The Competition Commission (CAC 

Case No.: 160/CAC/Nov2017) in which the CAC granted 

Standard Bank South Africa an order compelling the 

production of the Commission’s record of investigation in terms 

of rule 15(1) of the Rules for the Conduct of Proceedings in the 

Competition Commission (“the Rule 15 appeal”).  

1.2 The second application, under case number CCT 179/18, the 

Commission seeks leave to appeal against the order of a 

single judge of the CAC, the Honourable Justice Boqwana, on 

22 June 2018, which held that the Commission is required to 

produce the rule 53 record in Standard Bank’s application for 

judicial review (“the review record appeal”).  
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THE ISSUES TO BE DETERMINED 

 

2 With regard to the rule 15 appeal raises four questions: 

2.1 Is rule 15 applicable at all? 

2.2 If so, may a litigant rely on rule 15 of the Commission Rules to 

gain access to the Commission’s record of investigation? 

2.3 If rule 15 is available to a litigant, what factors may the 

Commission and Tribunal take into account in determining a 

reasonable time for the production of the record? 

2.4 In what circumstances may the Commission refuse to produce 

the record of investigation under rule 14 of the Commission 

rules read with section 7 of PAIA?  

3 With regard to the matter under case number CCT 179/18: 

3.1 May the CAC, sitting as a single judge, compel the production 

of a Rule 53 Record under section 38(2A) of the Act? 

3.2 Does the CAC have first-instance jurisdiction to entertain the 

review application and to order production of the rule 53 

record? 
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SUMMARY OF THE COMMISSION’S ARGUMENT  
 

4 The Commission submits that with regard to the rule 15 appeal: 

4.1 Rule 15 of the Commission Rules has no application to the 

present matter at all because these are proceedings before the 

Tribunal and Standard Bank is a litigant. 

4.2 Rule 15 must be viewed as an access to information provision 

and within its context as a rule forming part of a regulatory 

scheme for the Commission in its non-litigious capacity. It is 

therefore not open to a litigant to rely on rule 15 to gain access 

to information from the Commission after a referral and once 

litigation is pending.   

4.3 The Commission submits that its record of investigation is a 

record that it would be entitled to refuse access to under PAIA 

if the following jurisdictional facts are met:  

4.3.1 the record is requested for the purpose of civil 

proceedings; 

4.3.2 the record is requested after the commencement of the 

proceedings; 



5 

 

4.3.3 the production of or access to that record for the purpose 

of civil proceedings is provided for in any other law. 

4.4 Group Five was wrongly decided.  For this reason, in the 

present matter, the CAC erred in adopting the Group Five 

interpretation of rule 15 and its approach to the application of 

rule 14 and the factors to be taken into account when 

determining a reasonable time. 

4.5 The CAC in Standard Bank incorrectly applied the principles in 

Group Five by unduly narrowing the factors that a Court or 

Tribunal may have regard to when determining a reasonable 

period for the production of the record.  

5 The Commission submits that with regard to the review record 

appeal:  

5.1 Standard Bank’s application to compel the Rule 53 record was 

not “an application for procedural directions” envisaged by 

section 38(2A)(e) of the Competition Act. Standard Bank’s 

application was an application to determine the existence of a 

procedural right to the rule 53 record. The vigorous dispute 

between the parties on Standard Bank’s entitlement to launch 
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the judicial review and seek the rule 53 record was clear from 

the counter-application filed by the Commission.   

5.2 The Standard Bank application accordingly fell outside the 

prescribed powers of a single judge, and ought to have been 

determined by the full court. 

5.3 The CAC’s interpretation of its powers to determine Standard 

Bank’s application is inconsistent with the proper interpretation 

of section 38(2A)(e). The language of section 38(2A)(e) clearly 

envisages a limited role for a single judge to decide on matters 

that are not determinative of the parties rights or do not have a 

lasting impact on litigation.   

5.4 The power to issue procedural directions under section 

38(2A)(e) cannot be extended to include the granting of orders 

that are determinative of a parties’ entitlement to a procedural 

right or the Commission’s entitlement to refuse the request.  

With regard to jurisdiction –  

6 The CAC was wrong in deciding the merits of the entitlement of 

Standard Bank without enquiring into its power or competence to do 

so in the first place. 
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7 The Commission submits that the CAC does not have jurisdiction to 

order the production of the record. The legal position is that the CAC 

will not have jurisdiction of a court of first instance in respect of 

applications for judicial review of the Commission’s decisions that are 

“purely competition issues”. 

7.1 In determining whether a matter is a “purely competition” issue 

we propose that the test should simply be whether or not the 

dispute in substance raises complex questions of competition 

law and policy or pure questions of constitutional law. A dispute 

whose resolution implicates the interpretation and application 

of the Act must necessarily first be resolved by the Tribunal, 

before the CAC can exercise jurisdiction. Yet, purely 

constitutional questions, which do not implicate the Act may be 

resolved by the CAC.  

8 The Commission submits that where legislation applies, it should be 

resorted to first. Here, the legislation stipulates in clear terms that the 

power to review decisions of the Commission lies with the Tribunal. 

The substance of the case before the CAC does not raise pure 

constitutional questions to the extent that would justify overlooking 

the Tribunal. The primary issue is the administrative review of the 

decision of the Commission to prosecute Standard Bank for alleged 
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breaches of the Act. The disclosure of the record arises in that 

context: this cannot be elevated to a pure constitutional issue. In its 

essence the issue raises a mixed question of fact and law.  

9 The implications of upholding the CAC’s Review judgment is that any 

respondent in referral proceedings will be permitted to access the 

evidence against it to inform its answer as an unassailable 

entitlement simply because of the applicant’s styling of the application 

as a review application based on the principle of legality. This 

undermines the ordinary course of litigation and provides defendants 

in referral proceedings with entitlements which the Tribunal Rules do 

not permit. 

PORTIONS OF THE RECORD THAT, IN THE OPINION OF COUNSEL, 

ARE NECESSARY FOR THE DETERMINATION OF THE MATTER 

 

10 It is necessary to read the full record. 

 
AN ESTIMATE OF THE DURATION OF ORAL ARGUMENT 

 

11 One day.  
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