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INTRODUCTION 

1. This is yet another case concerning litigants in complaint proceedings 

before the Competition Tribunal (“Tribunal”) using the access to 

information regime in the Competition Commission (“the 

Commission”) to obtain disclosure of the Commission’s record of 

investigation before pleading.  

2. The Respondents in this matter are alleged to have collusively 

tendered and set prices in relation to a contract put out for tender by 

Eskom in contravention of section 4(1)(b)(i) and (iii) of the Competition 

Act, 89 of 1998 (“the Act”).  

3. Ten days after the Commission referred the complaint to the Tribunal 

the Respondents requested access to the Commission’s record of 

investigation in terms of Rule 15 of the Commission Rules, effectively 

suspending their obligation to plead to the complaint. On existing legal 

authority, the Respondent is entitled to have access to the entire 

documentary evidence of the Commission. This has become an 

intolerable state of affairs for the Commission as it is hobbling the 

prosecution of cartels.  
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4. The legal dispute is whether on a proper interpretation of the 

Commission and Tribunal Rules respondents in cartel cases are 

entitled to access the record of the Commission’s investigation before 

they plead.  

5. We commence with the material facts.  

MATERIAL FACTS 

6. In March 2015, Eskom issued a tender for the supply, installation and 

dismantling of scaffolding and thermal insulation for all 15 of Eskom’s 

coal-fired power stations (“the tender”).1  

7. When the bids closed, Eskom received four bids from the 

Respondents which it suspected were the subject of a collusive 

agreement.2  On 18 March 2016, Eskom filed a complaint with the 

Competition Commission (“the Commission”) against the First to 

Fourth Respondents alleging that there was “collusion and price-fixing, 

breach of competitiveness and unfair tendering.”3 In particular, 

                                            
1
  Record Vol 16, p 1301.  

2
  Record Vol 16, p 1301. 

3
  Record Vol 14, p 1010 – 1011.  
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Eskom’s alleged that during its evaluation of the tenders that were 

submitted the following appeared:  

7.1. The same person signed all four (4) tenders as the authorised 

person: 

7.2. Safety, financial and technical quality documents in all four files 

were identical; 

7.3. SGB Cape was the lowest on the prices and the differences in 

rates of SGB and that of the JV’s were consistent. Two of the 

JV’s submitted the same prices; and  

7.4. The terms and conditions of the Joint Ventures are exactly the 

same and were developed by the same attorney.4   

8. On 8 March 2017, the Commissioner initiated a complaint against the 

Fifth to Seventh respondents who are the partners in the three joint 

ventures.5 

9. For reasons which were not explained Eskom withdrew its complaint a 

year after it had been filed. The Commissioner proceeded with the 

                                            
4
  Record Vol 16, p 1302.  

5
  Record Vol 16, p 1303.  



6 
 

investigation of all the Respondents in the name of the Commission. 

10. On 6 February 2018, the Commission referred a complaint to the 

Competition Tribunal (“the Tribunal”) against the Respondents for an 

order declaring that they had contravened section 4(1)(b)(i) and (iii) of 

the Act and for the imposition of an administrative penalty.6   

11. The Respondents had a duty to plead within 20 days of this referral but 

this did not happen. Instead, on the day on which the Respondents 

were required to file their answering affidavit, they purported to invoke 

Rule 15(1) of the Commission’s Rules asking for access to the 

Commission’s record of investigation.7  The request for information 

was wide and extensive including the records of:  

11.1. the Investigation into the referred matter (including all 

information and documents it received during the course of its 

investigation of complaints;) and 

11.2. the decision to refer the complaint (including communications to 

and from Eskom Holdings SOC Limited), as well as all reports, 

                                            
6
  Record Vol 14, p 1013.  

7
  Record Vol 14, p 1072 - 1073. 
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recommendations and/ or memoranda on which the decision 

was based.  

12. The request extended beyond the records can be requested in terms 

of Rule 15 to the Commission’s record of decision.  

13. No reasons were given why the record was required. It was simply 

asserted that 20 business days to collate the record would be enough 

because the record was alleged to be of “limited scope”.8 When asked 

why they needed the record, the Respondents held that they were 

entitled to the record “as members of the public” and that the record 

was required urgently as, inter alia, they were involved in serious 

ongoing commercial disputes with Eskom which was the subject of 

litigation in the Gauteng Local Division of the High Court and that the 

record “may assist [the Respondents] to pursue and/or amicably 

resolve the disputes”.9 

14. On 6 March 2018, the Respondents filed two interlocutory applications.  

                                            
8
  Record Vol 14, p 1072 - 1073. 

9
  Record Vol 14, p 1076.  
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14.1. An exception to the complaint referral.10  

14.2. An application to strike out two paragraphs in the complaint 

referral. In essence, the paragraphs that the Respondents 

objected to alleged that, Waco, as the incumbent stood to 

benefit if the tender was cancelled because of glaring 

irregularities caused by it submitting tenders on behalf of three 

entities. The paragraphs further stated that Waco had 

interdicted Eskom from disqualifying it and the Respondents 

from the tender and from awarding the tender to another party 

thereby further entrenching its position as the incumbent.11     

15. On 11 May 2018, the Respondents filed their application to compel the 

record in terms of Rule 15.12 

16. The Respondents interlocutory applications were heard all-together by 

the Tribunal. On 8 August 2018, the Tribunal handed down its order 

and reasons13 in which it ordered the production of the Commission’s 

                                            
10

  Record Vol 16, p 1288. 

11
  Record Vol 16, p 1285. 

12
  Record Vol 14, p 1062.  

13
  Record Vol 16, p 1288.  
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record14 because it was bound by the decisions of the Competition 

Appeal Court in Group Five and SBSA. The Tribunal, however, 

declined to grant the request for the Commission’s record of decision 

since the application relied on Rule 15 and was not a review of the 

Commission’s decision to refer. The Tribunal noted that not even an 

order of the scope sought by the Respondents was granted in the 

Standard Bank matter.15   

17. Following the Tribunal’s order and reasons, the Commission’s applied 

for direct access to this Court to challenge the order of the Tribunal 

compelling it to furnish the record in terms of Rule 15. We address the 

issue of direct access below. 

IT IS IN THE INTERESTS OF JUSTICE TO GRANT DIRECT ACCESS  

18. The prosecution of collusive and anti-competitive behaviour among 

firms is a central objective of the Act. It supports the constitutional 

values of equality and freedom. 

19. We must stress upfront that this case is about the ability of the 

                                            
14

  Record Vol 16, p 1279.  

15
  Record Vol 16, p 1287.  
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Commission to investigate and successfully prosecute parties who are 

involved in cartel conduct. There are unique obstacles in the 

prosecution of cartels – the most important one is the gathering of 

evidence because of the secretive nature of cartels. In this regard, the 

Competition Tribunal has held:16  

“Cartels are viewed as the most abhorrent anti-trust practices 
and have been described as a cancer to competition and 
harmful to consumers and economic development -  

“Fighting cartels is one of the most important areas of 
activity of any competition authority .....Of all restrictions 
of competition, cartels contradict most radically the 
principle of a market economy based on competition.” 

While fighting cartels is viewed as one of the most important 
areas of activity for competition agencies globally, the ability of 
agencies to effectively do so is often hampered by the 
difficulties pertaining to the gathering of direct evidence. This is 
not surprising given the nature of cartel activity.   Competitors 
engaging in co-ordination rather than competition tend to 
conduct themselves in secretive and stealthy ways; meeting 
behind closed doors, ensuring that there is no paper trail, 
agreeing on signals which they can send to each other and at 
times cloaking their activities in the guise of normal commercial 
practices thereby seeking to mislead and divert anti-trust 
agencies.” (our underlining) 

                                            
16

   Competition Commission v Pioneer Foods (Pty) Ltd (15/CR/Feb07, 50/CR/May08) [2010] ZACT 9 

(3 February 2010).  
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20. This “cloaking” of activity; the “secretive and stealthy ways”; and the 

attempts to “mislead and divert” competition authorities is the problem 

that faces the Commission. According to existing authorities of the 

Competition Appeal Court, the Commission is required to disclose all 

its records before close of pleadings, thus placing parties who 

presumptively have an interest in hiding their tracks. This constrains 

limits the ability of the Commission to effectively gather evidence it 

requires for prosecution of cartels.    

21. The Act should be interpreted consistently with its principal object in 

mind, namely the promotion of consumer interest in competition. This 

is done by promoting and maintaining competition in the South African 

economy by inter alia: 

21.1. Providing consumers with competitive prices and product 

choices; 

21.2. Promoting employment and advancing the social and economic 

welfare of South Africans; 

21.3. Ensuring that small and medium-sized enterprises have an 

equitable opportunity to participate in the economy; and 
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21.4. Promoting a greater spread of ownership, in particular to 

increase the ownership stakes of historically disadvantaged 

persons. 

22. The Act thus seeks to improve and protect consumers’ equal access to 

economic participation by protecting competition and punishing anti-

competitive behaviour as a deterrent. Preventing and prosecuting 

prohibited conduct under the Act is one of the ways the Commission 

fulfils its function as a public body. In so doing the Commission acts as 

both investigator and prosecutor/litigant before the Tribunal. 

23. If the Commission is left paralysed in its ability to prosecute cartelists, 

it will not be able to protect consumers from the exploitative behaviour 

of corporates.  

24. We submit that this Court ought to grant direct access for the following 

reasons:   

24.1. First: This Court is seized with the underlying legal issues in this 

matter. The pending appeal in the SBSA matter will require this 

Court to grapple with the ambit of Rule 15. With the benefit of 

the facts of this case and the SBSA matter, this Court will be in 
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the best position to clarify the law relating to the production of 

records of the Commission. Directions have been given for the 

SBSA matter and this matter to be heard together given the 

substantial overlap in the issues that arise. There is no reason 

why the Commission must be directed to the Competition 

Appeal Court in regard to the issue of the correct interpretation 

of Rule 15.   

24.2. In Mogaila v Coca Cola Fortune (Pty) Ltd17 this Court indicated 

that it would be “pointless” to send a litigant back on a quest 

through the lower courts when “the solution to her complaint lies 

right to hand”. This Court granted decided to grant direct 

access.   

24.3. It is submitted that even in this case, the solution to the issues 

raised by the Commission also lies right to hand and that it 

would not only be pragmatic but also in the interests of justice 

for this Court to grant direct access.  

24.4. Second: The concern that this Court will be a court of first and 

                                            
17

  2018 (1) SA 82 (CC).  
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last instance does not arise in this case.18 The views of the CAC 

are set out in Group Five and SBSA. In SBSA, the Commission 

approached the CAC on the same point of law that arises in this 

case and invited the CAC, inter alia, to consider whether to 

depart from its earlier judgment in Group Five.  The CAC 

declined to do so.  The SBSA matter was decided merely three 

months prior to the decision of the Tribunal in this matter. The 

issues that are canvassed in this appeal are well-ventilated and 

well-traversed before the CAC.  

24.5. Third: In addition to raising a constitutional issue, this matter, 

self-evidently raises arguable points of law where there is a 

strong public interest in the final determination of the matter. 

The Act recognises that “an efficient, competitive economic 

environment, balancing the interests of workers, owners and 

consumers and focussed on development, will benefit all South 

Africans”.19 

                                            
18

  Women’s Legal Centre Trust v President of the Republic of South Africa  2009 (6) SA 94 (CC) at 
para 27; Mkontwana v Nelson Mandela Metropolitan Municipality; Bisset v Buffalo City 
Municipality; Transfer Rights Action Campaign v MEC, Local Government and Housing, 
Gauteng (KwaZulu-Natal Law Society and Msunduzi Municipality as amici curiae) 2005 (1) SA 
530 (CC) at para 11; Bruce v Fleecytex Johannesburg CC 1998 (2) SA 1143 (CC) para 7 - 9. 

19
  Preamble of the Act.  

http://www.saflii.org/cgi-bin/LawCite?cit=2009%20%286%29%20SA%2094
http://www.saflii.org/cgi-bin/LawCite?cit=2005%20%281%29%20SA%20530
http://www.saflii.org/cgi-bin/LawCite?cit=2005%20%281%29%20SA%20530
http://www.saflii.org/cgi-bin/LawCite?cit=1998%20%282%29%20SA%201143
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24.6. Recently, this Court found in Competition Commission of South 

Africa v Hosken Consolidated Investments Limited20 that the 

ambit of the competition authorities’ investigatory powers is 

manifestly a constitutional issue that engages this Court’s 

jurisdiction.21   

24.7. The Commission refers for prosecution around 30 cases each 

year in the public interest, utilising public funds.22 

25. This case and the underlying issues that it raises are of paramount 

public importance and are worthy of determination by this Court.   

THE RULE 15 APPEAL 

26. The Rule 15 appeal raises four questions: 

26.1. Is Rule 15 applicable at all?  

26.2. If so, may a litigant rely on Rule 15 of the Commission Rules to 

gain access to the Commission’s record of investigation? 

                                            
20

  CCT 296/17 handed down 1 February 2019.  

21
  HCI at para 31. See also S.O.S Support Public Broadcasting Coalition v South African 

Broadcasting Corporation (SOC) Limited 2018 JDR 1674 (CC); Competition Commission of 
South Africa v Senwes Ltd 2012 JDR 0579 (CC) at para 17.  

22
  Record Vol 16, p 1315.  
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26.3. If Rule 15 is available to a litigant, what factors may the 

Commission and Tribunal take into account in determining a 

reasonable time for the production of the record? 

26.4. In what circumstances may the Commission refuse to produce 

the record of investigation under Rule 14 of the Commission 

Rules read with section 7 of PAIA? 

27. The Commission submits that the CAC erred in its approach to each of 

these issues. 

Rule 15 applies to Commission not Tribunal proceedings  

28. We submit that, properly interpreted, Rule 15 of the Commission Rules 

has no application to the present matter at all because these are 

proceedings before the Tribunal and the Respondents is litigants. 

29. This is consistent with a contextual and purposive interpretation that 

has been commended by this Court. In Diener NO v Minister of Justice 

and Correctional Services and Others23 this Court noted “the trite 

proposition that the interpretive process involves considering the 

                                            
23

   2019 (2) BCLR 214 (CC).  
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words used in the Act in the light of all relevant and admissible context, 

including the circumstances in which the legislation came into being.”24  

30. The departure point, of course, is language. The language indicates 

that Rule 15 applies only to Commission proceedings, not Tribunal 

proceedings.   

30.1. This appears from the long title of the Commission Rules which 

says the rules are for “the conduct of proceedings in the 

Competition Commission”.25 In contrast, the long title of the 

Tribunal Rules provides that the rules are for “the conduct of 

proceedings in the Competition Tribunal”.   

30.2. The Tribunal Rules regulate the rights and obligations of parties 

once a referral has been made, and in their capacity as litigants 

in proceedings before the Tribunal. The Commission Rules, on 

the other hand, regulate the rights and obligations of parties in 

non-litigious engagements with the Commission before a 

referral is made.  

                                            
24

  Id para 52.  

25
  The Commission Rules define the “Competition Tribunal Rules” to mean “the rules promulgated 

in terms of the Act for the regulation of procedures of the Tribunal.” 
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31. Rule 15 of the Commission Rules permits a party to request and 

receive records from the Commission at any time and as a matter of 

right. The Commission submits that such a request is only permissible 

when made to the Commission as it performs its regulatory functions 

and in its own proceedings.  

32. Once a referral has been made, the relationship between the 

Commission and the parties to the referral becomes litigious.  Any 

request for information by a litigant to the Commission is directed at 

the Commission in its capacity as prosecutor in proceedings before the 

Tribunal. All rights and obligations must flow from the Tribunal Rules 

and it is the Tribunal that decides whether to grant or refuse access to 

the requested documents. 

33. The Tribunal Rules do not provide for an automatic disclosure of the 

Commission’s evidence, to any member of the public by merely asking 

for the disclosure, before the close of pleadings in referral 

proceedings.26  

                                            
26

  The Tribunal correctly held in Group Five that the rules “do not contemplate premature discovery 
by the Commission or any other litigant.”  Group Five (Tribunal Reasons: 
CR229MAR/DSC124SEP15) par 66. 
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34. The Tribunal rules provide as follows: 

34.1. In terms of rule 15(2) of the Tribunal Rules the Commission 

initiates a complaint proceeding by filing a Complaint Referral 

supported by an affidavit setting out a concise statement of the 

grounds of the complaint and the material facts or the points of 

law relevant to the complaint. 

34.2. A respondent wishing to oppose then has 20 business days to 

file a copy of their answer setting out a concise statement of the 

grounds on which the Referral is opposed, the material facts or 

points of law on which the respondent relies and an admission 

or denial of each ground and material fact relevant to each 

ground set out in the Referral.  

34.3. The Rules are clear that a respondent is entitled to nothing more 

than the concise statement of the grounds and material facts or 

points of law before being required to answer. 

34.4. The production and discovery of documents is provided for 

under Rule 22(1)(v) of the Tribunal Rules and entitles the 

assigned member of the Tribunal to give directions in respect of 

discovery at a pre-hearing conference. 
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35. Thus, as with the Uniform Rules of Court, the Tribunal Rules envisage 

a process where pleadings are filed before discovery. The access to 

documents in the pre-litigation stage allows a party to tailor its 

defences in light of the evidence against it rather than to fully answer 

to the claim against it, thus defeating the objects of the Competition 

Act.  

36. We have pointed to the problem of detection and prosecution of 

cartels. While it is cancerous, it is by no means localised. It is a 

problem all over the world. According to Mario Monti “cartels are 

typically operated in secrecy and considerable efforts are devoted by 

the participants to avoiding detection by the authorities. Meetings are 

held in exotic places around the globe. Incriminating documents are 

destroyed or stored outside the premises of the companies.”27 

37. These risks need effective remedies. Documents are vital to the 

prosecution of cartels. If the Commission were to be required to 

provide the entire record of its investigation upfront at pleading stage 

to a litigant, this will defeat the very point of cartel prosecution. It would 

                                            
27

  “Why should we be concerned with cartels and collusive behaviour?” in Fighting Cartels – Why 
and How? Konkurrensverket Swedish Competition Authority (2001) at p14.  
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also defeat the requirement of Tribunal Rule 15 where the Commission 

at a pleading stage is only required to file a Complaint Referral 

supported by an affidavit setting out a concise statement of the 

grounds of the complaint and the material facts or the points of law 

relevant. If the point was to allow documentary evidence upfront, that 

would have been catered for, but was not.  

38. In addition to being a litigant the Commission is a public body holding 

state information and is subject to section 32 of the Constitution as 

encapsulated in PAIA. Rule 15 of the Commission’s Rules captures 

the Commission’s obligations under PAIA to provide access to 

information upon request. Like PAIA, Rule 15 does not provide for 

unfettered access to information, rather it makes allowances for 

withholding restricted information. 

39. Rule 14 of the Commission’s Rules enumerates classes of restricted 

information. One class of restricted information are documents the 

Commission would be required or entitled to restrict access to under 

PAIA.  

40. There is no provision in the Tribunal Rule that entitles a respondent, as 
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a matter of right, to full discovery before filing an answer. On the 

contrary, discovery is regulated in terms of Rule 22(1)(c)(v) of the 

Tribunal Rules which entitles a member of the Tribunal to decide when 

and how discovery takes place at a pre-hearing conference.   

Is Rule 15 applicable to litigants? 

41. The purpose of Commission Rule 15 is not to give access to records to 

parties who need it to assess their position in the litigation. It is 

intended for members of the public who want to enforce their rights 

under PAIA. It is an abuse of the rule to allow litigants to use it when 

they plainly seek to delay pleading to serious charges of cartel 

behaviour.   

42. The decision of the Competition Appeal Court in Continental Tyres 

South Africa and another v Competition Commission of South Africa28 

is instructive on the point.   

43. Continental Tyres concerned discovery by the Commission. The 

Commission tried to invoke Commission Rule 14(1)(d)(ii)(bb) to decline 

                                            
28

  Case No 157/CAC/Nov2017.  
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full discovery for proceedings before the Tribunal.29 The threshold 

question that the CAC had to address was “is the rule available to the 

Commission when documents are sought from it by a litigant against 

whom the Commission has referred a complaint to the Tribunal?”30 

44. Unterhalter J held: 

44.1. Commission Rules 14 and 15 must be read together. Rule 15 

allows for “any person” to inspect or copy the Commission’s 

record of investigation;31   

44.2. The term “any person” in Rule 15 “is a very wide class and might 

seem to include persons who are respondents in the referral of 

a complaint by the Commission to the Tribunal” but that “this is 

not the correct construction of Rule 15”32. Rather “Rule 15 

cannot be interpreted expansively to be of application to 

respondents in referral proceedings…”.33   

44.3. Rule 15 creates “a regime of access by the public to information 

                                            
29

  Continental Tyres at para 26.  

30
  Continental Tyres at para 26. 

31
  Continental Tyres at para 29.  

32
  Continental Tyres at para 30. 

33
  Continental Tyres at para 34. 



24 
 

held by the Commission” (emphasis added).34  Specifically, Rule 

15 is a public access provision, not a provision for litigants. Rule 

15 domesticates PAIA. Members of the public are entitled to ask 

the Commission to produce records it holds. Respondents in 

cartel cases are not allowed to do this precisely because of their 

position as litigants with completely different incentives and 

motives, and with alternative remedies of obtaining documents 

to be used in litigation.  

44.4. Unterhalter J held that a litigant secures access to disclosure of 

documents by way of section 52(1) of the Competition Act and 

rule 22(1)(c)(v) of the Tribunal Rules. “It is the Tribunal that 

determines the duty of litigants to make discovery.  Rule 15 of 

the Commission Rules cannot be read to derogate from the 

powers of the Tribunal...”35  

45. This is the precise problem here. Commission Rules have been 

allowed to “derogate from the powers of the Tribunal”. In proceedings 

before the Tribunal, respondents have trumped the Tribunal process 

                                            
34

  Continental Tyres at para 35. 

35
  Continental Tyres at para 36.  
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and invoked Commission Rules, which is not allowed.   

46. The CAC concluded the respondent had sought access to the record 

not as a member of the public but as a litigant.  “As such, it sought 

what is in effect discovery, and no different result is warranted in this 

case”. Therefore, rules 14 and 15 could not be relied upon by the 

Commission in resisting disclosure.   

47. We accept that Continental Tyres dealt with discovery in the Tribunal 

by the Commission, but the principles enunciated in the judgement are 

of particular relevance.  

47.1. First: The Commission Rules apply to the Commission’s 

proceedings and the Tribunal Rules apply to the proceedings in 

the Tribunal. There are no grab bag set of rules between the 

Commission and the Tribunal to be used (by the Commission or 

litigants) when it is most expedient to do so. Moreover, this 

approach protects and enhances the Commission’s autonomy 

and institutional independence. In Competition Commission of 

South Africa v Pioneer Hi-Bred International Inc and 
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Others36 this Court noted that given the roles of the 

Commission, and in order to execute these responsibilities, the 

Act emphasises the Commission’s independence and 

impartiality, providing that it must perform its functions ‘without 

fear, favour, or prejudice’. A degree of autonomy and 

institutional independence is consonant with its responsibilities.” 

47.2. Second: If the CAC accepts that the restrictions in Commission 

Rule 14 cannot be used by the Commission in Tribunal 

proceedings to limit discovery, it must follow by parity of 

reasoning, that litigants in proceedings before the Tribunal 

cannot use Commission Rules to obtain disclosure in order to 

tailor their responses in proceedings before the Tribunal.     

47.3. Third: Allowing litigants to rely inter-changeably on Tribunal 

Rules and Commission Rules for disclosure (or non-disclosure) 

is open to abuse. This case, SBSA and even the Continental 

Tyres case show how parties (and even the Commission) may 

inappropriately leverage the Commission Rules in Tribunal 

proceedings. Both SBSA and the Respondents asserted that 

                                            
36

   2014 (2) SA 480 (CC) para 16.  
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they were approaching the Commission as “members of the 

public” but this must be seen for what it is. Their interest in the 

Commission’s record arises from the fact that the Commission 

has referred a complaint to the Tribunal against them.  

47.4. There is nothing incongruous in the scheme we propose. In IDC 

the Supreme Court of Appeal (“SCA”) noted that on one day a 

party might be entitled to information as an ordinary member of 

the public and the following day not because they are a litigant. 

The SCA found that this anomaly in how their roles have 

changed and what parties are entitled to is necessary to protect 

the ordinary process of court. The SCA held:  

“This anomaly, that an applicant may be entitled to 
information the day before the commencement of 
proceedings but not the day thereafter, must be seen as a 
necessary consequence of the intention, on the part of 
the Legislature, to protect the process of the court. Once 
proceedings are instituted then the parties should be 
governed by the applicable rules of court.”37     

48. The Commission has different obligations towards a litigant in a 

referral, and an ordinary member of the public. The Respondents falls 

                                            

37
  Industrial Development Corporation of South Africa Ltd v PFE International Inc. (BVI) and Others 

2012 (2) SA 269 (SCA) at para 10. 
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within a class of persons who are litigants. Their rights of access to 

documents held by the Commission flowing from the discovery 

provisions in the Tribunal Rules. 

49. On the other hand, the Commission has an obligation arising from the 

Tribunal Rules and Competition Act to disclose information to litigants 

who request discovery in Tribunal proceedings. It cannot refuse 

access by reliance on the Commission Rules.  

50. Since the Commission cannot refuse access to discovery by relying on 

its own rules, litigants cannot obtain access to information by reliance 

on the Commission’s Rules. The simple point is that there should be 

no inter-changeability of Tribunal and Commission Rules. If a party is 

before the Tribunal, it must be regulated by the Rules of the Tribunal.  

51. The CAC’s judgment in Continental Tyres confirms the point. The 

Respondents rights as litigants are governed by the Tribunal Rules. 

They are not governed by the Commission Rules.  Fairness does not 

demand otherwise.  



29 
 

Exceptions  

52. We do not argue that there should be no exceptions to the rule we 

contend for. The correct position is that disclosure may be justified 

before close of pleadings in certain circumstances – the overall test is 

the interests of justice. We show at least two instances that would 

justify disclosure.   

52.1. Tribunal Rule 55 allows for the application of High Court Rules 

in Tribunal proceedings.38 These rules make provision for pre-

litigation discovery in certain circumstances. Uniform Rules 

35(12) and (14) permit prior access, but only where the 

requestor can show that the documents have been referred to, 

or are “reasonably necessary”, to prepare an answer.   

52.2. In other cases, the Tribunal may determine that the interests of 

justice require disclosure of the Commission’s evidence prior to 

the close of pleadings. Properly construed, the Act allows the 

Tribunal this power. In terms of section 27(1)(d) the Tribunal 

may “make any ruling or order necessary or incidental to the 

                                            
38

  Additionally, Tribunal Rule 34 provides that High Court rules may be followed where the Tribunal 
Rules are silent. 
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performance of its functions in terms of this Act.” The exercise of 

this power must be guided by the interests of justice.  

53. Should the Respondents assert that they require disclosure in the 

interests of justice it must make a case to that effect. It is not merely 

for the asking. The Respondents can rely on Tribunal Rule 22(1)(c)(v) 

to gain access to the Commission’s record should it be in the interests 

of justice for them to have such access. Rule 15 of the Commission 

Rules has no application.    

Rule 15 does not allow pre-litigation discovery  

54. The Commission submits that there are two fundamental propositions 

that inform the correct and constitutionally permissible interpretation of 

Rule 15 and determine whether it affords a litigant a right to pre-

litigation discovery. 

54.1. The first proposition is that Rule 15 is a public access to 

information provision. A litigant is not entitled to rely on access 

to information provisions to secure de facto discovery in pending 

litigation unless it can show that fairness or interests of justice 

dictate otherwise.  
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54.2. The second proposition is that the rights conferred on litigants 

by the Commission Rules must be interpreted in their broader 

context and consistently with the Tribunal Rules. We have dealt 

with the relevant considerations above.  

55. With these propositions in mind, it is clear that Rule 15 must be viewed 

as a public access to information provision. 

56. It is therefore not open to a litigant to rely on Rule 15 to gain access to 

information from the Commission after a referral. In those 

circumstances, a litigant’s rights and obligations flow from the Tribunal 

Rules which empower the Tribunal to determine the appropriate time 

and manner of the disclosure of the Commission’s information. 

In what circumstances may the Commission refuse access to 

information under Rule 14? 

57. We submit that the Commission’s record of investigation can be 

refused under PAIA in the following circumstances:  

57.1. the record is requested for the purpose of civil proceedings; 

57.2. the record is requested after the commencement of the 
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proceedings; and 

57.3. the production of or access to that record for the purpose of civil 

proceedings is provided for in any other law. 

58. All of these are met in the present case: 

58.1. First: The Respondents sought the Commission’s record of 

investigation several days after the Commission referred its 

complaint. The complaint referral was, therefore, the trigger for 

why the Respondents wanted to invoke Commission Rule 15.  

58.2. Even if one was to accept the Respondent’s explanation that 

they, in fact, require the record for proceedings in the High Court 

against Eskom – clearly the Respondents saw an opportunity to 

obtain information that they would otherwise not be entitled to in 

High Court proceedings because of section 7(1) of the PAIA.  

58.3. The distinction that the Respondents seeks to draw between 

their position as members of the public and as litigants is illusory 

at best.  When the Respondents are litigants they must conform 

with the rules applicable to litigants.  
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59. Second: the proceedings before the Tribunal are “civil proceedings” 

within the meaning contemplated in PAIA: 

59.1. The CAC has held that an administrative penalty under section 

59 of the Competition Act is civil, rather than criminal, in 

nature.39  

59.2. There is no authority suggesting that Tribunal proceedings do 

not fall within this definition. The CAC in Group Five did not 

decide the issue of whether or not Tribunal and therefore CAC 

proceedings were civil or criminal.   

59.3. A contrary interpretation would render rule 14(1)(e) nugatory. 

60. Third: The Tribunal Rules provides a mechanism which the 

Respondents can invoke if they require the disclosure of information in 

order to plead.40 

61. In these circumstances, the record of investigation constitutes 

restricted information in terms of Commission Rule 15 read with 

                                            
39

  Federal-Mogul Aftermarket Southern Africa v Competition Commission 33/CAC/Sep03 at 37–38. 

40
  In National Director of Public Prosecutions v King [2010] 3 All SA 304 (SCA) par 39 it was held 

that “any other law”, in the context of section 7, refers to the body of law which includes the rules 
relating to discovery, disclosure and privilege.  
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Commission Rule 14(1)(e) of the Commission Rules. The 

Respondents have no automatic entitlement to the Commission’s 

record of investigation in terms of Rule 15.   

What factors may the Commission take into account in determining a 

reasonable time? 

62. The Commission also submits that the CAC in Standard Bank 

incorrectly applied the principles in Group Five by unduly narrowing 

the factors that a Court or Tribunal may have regard to when 

determining a reasonable period for the production of the record.  

63. In Group Five the Tribunal correctly considered that the determination 

of what was a reasonable time “would constitute an opportunity for 

harmonising the general right of production and the discovery rights 

afforded in terms of the Tribunal Rules.”41  This was the appropriate 

and correct approach.42    

                                            
41

  Group Five (Tribunal) at par 67. 

42
  It is an established rule of interpretation that statutes must be construed in a harmonious fashion.  

Interpretations that produce conflicts are to be avoided.  In Panamo Properties (Pty) Ltd and 
Another v Nel NO and Others 2015 (5) SA 63 (SCA) at par 27 the SCA held that the principle of 
construction requires that “if the provisions of the statute that appear to conflict with one another 
are capable of being reconciled then they should be reconciled.”   
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CONCLUSION  

64. The Commission submits that Group Five was wrongly decided.  For 

this reason, in the present matter, the CAC erred in adopting the 

Group Five interpretation of Rule 15. 

65. The CAC should have engaged in a proper interpretation of Rule 15 

and found that on the relevant principles: 

65.1. Rule 15 is a public access provision. It is not for the benefit of 

litigants. Litigants must use the Tribunal provisions.  

65.2. Alternatively, to the extent that Commission Rule 15 is available 

to litigants: 

65.3. The Commission may rely on Commission Rule 14 and section 

7 of PAIA to refuse access to information where the 

jurisdictional requirements are met and the requestor seeks the 

information for the purposes of litigation.  

66. The Commission may take into account the purpose of the request 

when determining a reasonable time.  If the purpose of the request is 

for litigation, then the reasonable time for the production of the 
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information is at the close of pleadings or discovery.  

67. In conclusion, the Commission submits that direct access should be 

granted and that the order granting the Respondents the 

Commission’s record of investigation should be overturned.  

Tembeka Ngcukaitobi 

Lerato Zikalala 

 

Commission’s counsel  

15 February 2019  
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