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CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

Case: CCT 158/18 

In the matter between: 

 

 

THE COMPETITION COMMISSION Applicant 

 

and 

 

STANDARD BANK OF SOUTH AFRICA LIMITED   Respondent 

___________________________________________________________________________  

 

APPLICANT’S SUBMISSIONS 

___________________________________________________________________________  

 

INTRODUCTION 

1. We submit that Group Five was incorrectly decided, and even if it was not, the 

Competition Appeal Court (“CAC”) misapplied the Group Five principles when it 

decided the Standard Bank appeal.  

GROUP FIVE WAS INCORRECTLY DECIDED  

2. Group Five was wrongly decided because: 

2.1. The judgment is in conflict with the established principle – endorsed by this Court 

– that a litigant is not entitled to utilise access to information provisions to secure 

de facto discovery before the close of pleadings. A litigant is bound by rules of 

discovery. There is no justification to depart from this principle in cartel 

prosecution cases before the Competition Tribunal. 
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2.2. Secondly, if a litigant can rely on access to information proceedings, the purpose of 

the request for information under rule 15 is a material consideration to decide the 

reasonable period for production of the information. Where the information is 

sought for the purpose of litigation, a reasonable period for providing the 

information is after close of pleadings or at the time of discovery.   

2.3. Lastly, a litigant is not entitled to access the information if it constitutes 

“restricted” information in terms of rule 14(1)(e) the Commission’s Rules read 

with section 7 of the Promotion of Access to Information Act No 2 of 2000 

(“PAIA”).
1
 

RULE 15 IS SUBJECT TO RULES OF DISCOVERY 

3. Rule 15 of the Commission Rules is an access to information provision.  It facilitates 

access to the Commission’s information by members of the public.
2
 The Tribunal has 

correctly characterised the rule as an “access to information regime”.
3
  Both rule 15 

and PAIA fall within the family of access to information provisions envisaged by 

                                            
1
 Section 7 of PAIA provides that its provisions do not apply to a record of a public body if: 

“(a) that record is requested for the purpose of criminal or civil proceedings; 

  (b) so requested after the commencement of such criminal or civil proceedings, as the 

case may be; and 

  (c) the production of or access to that record for the purpose referred to in paragraph 

(a) is provided for in any other law.” 

Section 7(2) goes further to make information obtained in violation of section 7(1) inadmissible as evidence in a 

court of law: “Any record obtained in a manner that contravenes subsection (1) is not admissible as evidence in 

the criminal or civil proceedings referred to in that subsection unless the exclusion of such record by the court 

in question would, in its opinion, be detrimental to the interests of justice.” 

2
 Rule 15 is located within the Competition Commission Rules.  The Commission Rules are published in terms 

of section 21(4) of the Competition Act, 1998 which empowers the Minister of Trade and Industry to prescribe 

regulations relating to the functions of the Commission. 

3
 Tribunal Decision, p118, para 2, annexure “MN11”.  
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section 32 of the Constitution.
4
 The genesis and objectives of the two provisions are the 

same.  Rule 15 gives effect to PAIA and to section 32 of the Constitution.   

4. The jurisprudence giving content to the right of access to information holds that the 

right of access to information should not be used to circumvent the particular rules of 

procedure in litigation – litigants should not have access to a “dual system” of access to 

information.   

5. This principle is codified in section 7 of PAIA and has been confirmed by the SCA and 

this Court.
5
   

5.1 In PFE International the SCA held that permitting “a dual system of access to 

information, in terms of both PAIA and the particular court rules, has the potential 

to be extremely disruptive to court proceedings, as is evidenced by this matter.”
6
   

5.2 This Court has held that allowing a parallel system of access to documents and 

information, such as PAIA, to litigants is disruptive to court proceedings.
7
 Further, 

this Court has held that “[t]his anomaly, that [a litigant] may be entitled to 

information the day before the commencement of proceedings but not the day 

thereafter must be seen as a necessary consequence of the intention, on the part of 

                                            
4
 Section 32 of the Constitution provides for “the right of access to information” and states that “everyone has 

the right of access to any information held by the State and to information held by another person that is 

required for the exercise or protection of any rights.”  PAIA is the constitutionally mandated legislation giving 

effect to section 32 and provides the primary access to information regime for the public to obtain information 

held by public bodies. 

5
 PAIA seeks to give effect to the right of access to information while imposing justifiable limitations “aimed at 

the reasonable protection of privacy, commercial confidentiality and effective, efficient and good governance” 

and ensuring a proper balance of the right to access to information with any other constitutional rights. (section 

9)  One such limitation required in the balancing of rights is the limitation codified in section 7. 

6
 Industrial Development Corporation of South Africa Ltd v PFE International Inc (BVI) and Others 2012 (2) 

SA 269 (SCA). 

7
 PFE International Inc (BVI) and others v Industrial Development Corporation of South Africa Ltd 2013 (1) 

SA 1 (CC); 2013 (1) BCLR 55 (CC). 
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the Legislature, to protect the process of the court.  Once proceedings are instituted 

then the parties should be governed by the applicable rules of court.” 

6. This principle is not only derived from PAIA.  It is part of the common law and is 

consistent with the manner in which section 32 (and the previous section 23) of the 

Constitution
8
 have been applied.  

7. In the present context, the Tribunal Rules do not provide for disclosure of documents 

before the close of pleadings.
9
 The disclosure of the Commission’s record and other 

documents once a referral has taken place is carefully managed in the Tribunal Rules.
10

   

8. Accordingly, when applying the principles relating to access to information, it is quite 

clear that rule 15 – as a rule intended to give effect to PAIA in relation to documents 

and information held by the Commission – should not trump the Tribunal’s rules of 

procedure regulating the disclosure of information and documents. 

9. At the heart of this principle is the balance between the public interest in ensuring the 

respondent’s right to access to information on the one hand and the public interest in 

protecting the efficacy of the Commission’s prosecutorial powers.  The general 

principle therefore applies to all provisions seeking to give effect to section 32.  

                                            
8
 Even before the enactment of PAIA, the Court in Inkatha Freedom Party and another v Truth and 

Reconciliation Commission and others [2000] JOL 5990 (C) indicated that: “I have serious doubt as to whether 

s 32 should be used to justify a principle of discovery before the time provided in rule 35(1) of the High Court 

Rules. It would mean that a defendant who falls within the scope of section 32 must lay bare its entire case 

before any action is in fact launched.”   

In Alliance Cash & Carry (Pty) Ltd v Commissioner for Inland Revenue [2002] JOL 9405 (T).the Full Bench of 

the Transvaal High Court, although finding it unnecessary to decide the point, took the view that the only way in 

which discovery can be obtained against the State during the course of litigation, is through the rules of court.  

9
 The Tribunal correctly held in Group Five that the rules “do not contemplate premature discovery by the 

Commission or any other litigant.”  Group Five (Tribunal Reasons: CR229MAR/DSC124SEP15) para 66. 

10
 Tribunal rule 22(1)(c)(v) provides that the Tribunal decides when and how discovery takes place.  It does so 

at the pre-hearing conference. Rule 55 allows for the application of High Court Rules in Tribunal proceedings.  

These rules make provision for pre-litigation discovery in certain circumstances.  Rule 35(14) and (12) permit 

prior access, but only where requestor can show that the documents have been referred to, or are “reasonably 

necessary” to prepare an answer. 
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10. The CAC in Group Five dismissed the relevance of the case law concerning PAIA and 

other access to information provisions because “Group Five sought access in terms of 

the Commission rule 15(1), not in terms of PAIA.”
11

  This reasoning is flawed.  

10.1. First, it fails to have regard to the status of Rule 15 as an access to information 

provision that domesticates PAIA in respect of information held by the 

Commission.   

10.2. Second, the reasoning is in direct conflict with this Court’s jurisprudence to the 

effect that litigants should not enjoy a “dual system” of access to information.  It is 

notable that no principle has been identified by the CAC as worthy of vindication 

by its approach. 

10.3. Third, the judgment simply renders obsolete the provisions governing discovery in 

the Tribunal Rules.     

11. Rule 15 is not a licence to depart from the general principle that the right of access to 

information should not be used to circumvent the particular rules of procedure in 

litigation. The Legislature has carefully balanced competing rights in the promulgation 

of PAIA. The underlying rationale applies equally to the Commission and Tribunal 

proceedings.   

11.1. The CAC in Group Five accepted this policy rationale suggesting that a similar 

qualification should be introduced to rule 15.   

11.2. There are no public interest reasons why the Commission’s record should be 

disclosed prior to close of pleadings and specifically at discovery.  On the contrary, 

                                            
11

 Group Five p 63 para 16.  
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there is a strong public interest in protecting the Commission’s prosecutorial 

regime and avoiding disruption of Tribunal proceedings.  

11.2.1. In cases of cartel conduct, there is no incentive for litigants to cooperate 

with the Commission.  They have every incentive to delay the resolution 

of the complaint referral against them. Moreover, collusive conduct is 

typically secretive and difficult to detect. The Commission usually relies 

on third party whistle-blowers. It is in the public interest to interpret the 

rules in a manner which facilitates the ability of the Commission to 

effectively prosecute cartel conduct.   

11.2.2. Where a litigant has access to the full investigation record, they can 

assess the extent to which they must disclose or confess to the 

contraventions and tailor their version according to the strength of the 

case against them. On the present state of the law as pronounced by the 

CAC, there is no reason why respondent parties should cooperate with 

the Commission in its investigations. Yet the Tribunal rules make it clear 

that a response to the Commission’s case must be submitted based on the 

pleaded case. no provision is made for pre-litigation discovery.   

11.3. The interpretation and application of rule 15 in line with the general principle is 

consistent with and promotes the objective of the Competition Act and enables the 

Commission to most effectively discharge its functions as the organ of state 

mandated to prosecute anti-competitive conduct. 

11.4. Lastly, there can be no complaint that disclosure of documents at discovery stage 

renders the proceedings unfair or unnecessarily interferes with the right to access to 

information. This is how litigation is conducted in every other sphere – cartel 
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prosecutions are no different. The right of a litigant to a fair hearing requires that 

the litigant be put in possession of sufficient information to know the case against 

it and to exercise its rights of natural justice in a meaningful fashion.
12 

This is fully 

catered for in the Tribunal Rules regulating exchange of pleadings. Where a litigant 

reasonably requires the investigation record to prepare its answering papers, it may 

request the documents in terms of Rule 35(14) of the High Court Rules.
13 

 This 

sufficiently ensures access to information without disrupting litigation. 

12. In Group Five the CAC held that the Supreme Court of Appeal in ArcelorMittal v 

Competition Commission
14

 rejected the premise that once litigation has started a 

respondent’s rights to production of documents is regulated by the Tribunal’s rules of 

discovery.
15

  We submit that the principle in ArcelorMittal must be read subject to the 

general rule established by this Court in IDC – namely that once litigation commences, 

the rules of discovery apply. The Supreme Court of Appeal in ArcelorMittal, did not 

consider or reject this principle. There is nothing unique in competition litigation that 

would justify the non-application of this rule.  

                                            
12

 Rule 15(2) of the Tribunal Rules: 

“Subject to Rule 24(1), a Complaint Referral must be supported by an affidavit setting out in numbered 

paragraphs— 

(a) a concise statement of the grounds of complaint; 

(b) the material facts or the points of law relevant to the complaint and relied on by the Commission or 

complainant as the case may be.” 

See Group Five (Tribunal Reasons: CR229MAR/DSC124SEP15) para 70. 

13
 Group Five p 60 para 8.  

14
 Competition Commission v ArcelorMittal South Africa Ltd and others 2013 (5) SA 538 (SCA). 

15
 Group Five at para 18.  
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Reasonable period for production should take into account the purpose of the request  

13. If Group Five correctly held that a litigant may not be denied recourse to rule 15 purely 

because of its position as litigant
16

 and that the right to access the record is a right to 

access “within a reasonable time,”
17

 then we submit that the principles set out above 

should apply to the determination of a reasonable time.  

14. Group Five held that the Commission or Tribunal may not have regard to the status of a 

party as a litigant when determining a reasonable period for the production of the 

record or information requested.
18

 This is in conflict with the Legislature’s and 

common law approach to the relationship between access to information provisions and 

the specific court rules regulating disclosure between litigants.   

15. Rule 15 is silent on the implications of a party requesting the record for purposes of 

litigation before the Tribunal – plainly the rule was never designed for litigants. The 

rule should be interpreted in line with the general principles applicable to access to 

information provisions.  

16. The general principle is that the position of a party requesting information for the 

purposes of litigation is a relevant consideration and will justify a limitation on the 

access to information provision. There is no reason in principle why this should not 

apply to competition litigation. Respondents in cartel prosecutions before the Tribunal 

stand in exactly the same position as would any defendant be in civil proceedings 

before the High Court. No reason has been advanced why there should be a difference. 

                                            
16

 Group Five p 61 para 9, following the principle in Competition Commission v ArcelorMittal South Africa Ltd 

and others 2013 (5) SA 538 (SCA). 

17
 Group Five p 61 para 10 

18
 This is to be distinguished from taking into account a party’s position as litigant to bar the use of rule 15 

entirely, which was rejected in AcerlorMittal. 
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By contrast, the Commission has pointed out the specific difficulties it faces because of 

the dual access provisions given to respondents in cartel prosecutions.  

Section 7 of PAIA applies to “restricted information” for the purposes of Rule 14(1)(e) 

17. Although raised in argument before it, the CAC in Group Five did not have regard to 

rule 14(1)(e) (or chapter 4 of PAIA) at all. To the extent that Group Five does limit the 

application of rule 14(1)(e) to chapter 4 of PAIA such a limitation is incorrect.
19

 

18. Rule 15(1) of the Commission’s rules provides that any person, upon payment of the 

prescribed fee, may inspect or copy any Commission record.  

19. The right in rule 15 is subject to the express limitation in the wording of rule 15. The 

right does not extend to “restricted” information. One of the five classes of information 

that the Commission’s Rules classify as “restricted information” in rule 14(1)(e) is: 

“Any document to which a public body would be required or entitled to restrict access 

in terms of the Promotion of Access to Information Act ….”.
20

 

20. The Commission is a public body as envisaged in PAIA.
21

  The intention and effect of 

rule 14(1)(e) of the Commission’s Rules is to afford the Commission the same grounds 

for refusing disclosure as other public bodies facing applications for access to 

information under PAIA. It does not require the requestor to proceed in terms of PAIA. 

                                            
19

 The CAC at p 47 para 27 attributes this to the Group Five judgment but on our reading no reference to chapter 

4 of PAIA appears in that judgment.  

20
 Rule 14(1)(e) provides: “For the purpose of this Part, the following five classes of information are restricted: 

(e) Any other document to which a public body would be required or entitled to restrict in terms of the 

Promotion of Access to Information Act, 2000 (Act 2 of 2000).” 

21
 The definition in PAIA provides that a public body includes a functionary or institution when (i) exercising a 

power or performing a duty in terms of the Constitution or a provincial constitution or (ii) exercising a public 

power or performing a public function in terms of any legislation.   

Section 2(1) provides: “When interpreting a provision of this Act, every court must prefer any reasonable 

interpretation of the provision that is consistent with the objects of this Act over any alternative interpretation 

that is inconsistent with those objects.” 
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21. As noted Standard Bank erroneously held that that rule 14(1)(e) was of no application: 

“when PAIA does not apply under section 7 the public body is not restricting access; it 

is not acting at all in terms of PAIA and accordingly rule 14(1)(e) is not of 

application.”
22

     

22. The CAC proceeds from the premise that a public body is only “required or entitled” 

to restrict access in terms of chapter 4 of PAIA.  This narrow restriction is not 

supported by the text of PAIA. The documents over which a public body is entitled to 

restrict access under PAIA are set out in the various exceptions in chapter 4 and section 

7 of PAIA. The Commission therefore did not need to rely on the sections in chapter 4 

of PAIA in order to be able to restrict access where section 7 applied.   

23. As “restricted information” the requested information is excluded from disclosure. 

Section 7 of PAIA does not allow disclosure if the information is sought for (a) the 

purpose of civil proceedings; (b) after the commencement of such proceedings; and (c) 

the production of or access to that record is provided for in any other law. Plainly here, 

the information requested met all these requirements and should have been refused. 

24. The purpose of section 7 of PAIA is to prevent the right of access to information from 

negatively impacting on the law governing discovery or compulsion of evidence in civil 

and criminal proceedings. It does so by prohibiting access after the commencement of 

litigation. The underlying rationale for such prohibition is to ensure that “litigants make 

use of the remedies as to discovery in terms of the Rules . . .and to avoid the possibility 

that one litigant gets an unfair advantage over his adversary”.
23

 

                                            
22

 SBSA at para 27.  

23
CCII Systems (Pty) Ltd v Fakie & others NNO (Open Democracy Advice Centre, as Amicus 

Curiae) 2003 (2) SA 325 (T) para 21. 
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25. To hold that the Commission as a public body is entitled to refuse production of 

information when it would be entitled to do so under public access legislation, but it 

may not do so when a requestor has no entitlement to use public access rights at all,
24

 

involves the “blinkered peering at an isolated provision” that this Court has repeatedly 

warned against.
25

 There is no reason why Rule 14(1)(e) should be interpreted to 

encompass the specific and detailed restrictions in chapter of 4 of PAIA but not section 

7(1) of PAIA. This approach is inconsistent with the express wording of Rule 14(1)(e)
26

 

which makes PAIA applicable in its entirety.  

THE COMPETITION APPEAL COURT MISAPPLIED GROUP FIVE 

26. If Group Five as a whole was correctly decided, the CAC in Standard Bank incorrectly 

applied the principles in Group Five by unduly narrowing the factors a Court or 

Tribunal may have regard to when determining a “reasonable period” for the 

production of the record.
27

 

27. Standard Bank incorrectly and narrowly applied the principles in Group Five. Group 

Five does not prevent the Commission from taking into account a range of factors when 

determining a reasonable period for the production of the record of investigation.  

28. Group Five held that since rule 15(1) does not specify a time within which the 

Commission must give access to the unrestricted part of the record. Therefore, by 

                                            
24

 CAC Judgment p 49 para 34. 

25
 Daniels v Scribante and Another 2017 (4) SA 341 (CC) at para 28, quoting Thoroughbred Breeders' 

Association v Price Waterhouse 2001 (4) SA 551 (SCA) at para 12. 

26
 “Any document to which a public body would be required or entitled to restrict access in terms of the 

Promotion of Access to Information Act ….”. 

27
 The CAC in a judgment handed down on 31 May 2018 upheld the appeal and ordered production of the 

record within five days. CAC judgment p 56 para 60(d). It held that the Tribunal had failed to apply Group Five 

CAC judgment p 50 para 38. 
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necessary implication, access to the record must be given within a “reasonable period”. 

The Tribunal reiterated this view in the present matter.
28

 

29. Properly construed, paragraphs 16 and 19 of the Group Five judgment mean:  

29.1. It is wrong to exclude access to the record by reference to the identity of the 

requestor. 

29.2. It is perfectly legitimate to exclude access to the record by reference to the purpose 

for which the record is requested – i.e. for purposes of litigation which has already 

commenced.  

29.3. The exclusion of access to the record by assessing the purposes for which the 

request is made does not give rise to the absurdities which occupied the SCA in 

Arcelormittal.
29

  

30. In Standard Bank the CAC summarised the Group Five principles as follows:  

“…as a matter of law the Commission was obliged to have availed the record 

of its investigation to the appellant, to have done so within a reasonable time, 

and to have disregarded the appellant’s status as litigant in determining the 

extent of a reasonable time.”
30

 

 

31. The CAC in Standard Bank misconstrued the finding in paragraph 11 of Group Five.
31

 

It held that “Group Five made it plain that what would constitute a “reasonable 

                                            
28

 Group Five, p 61 para 10. (Tribunal’s Reasons for Decision and Order p 130 para 50). 

29
 Arcelormittal para 46. 

30
 CAC Judgment p 49 para 35.  

31
 “[10] Rule 15(1) does not specify a time within which the Commission must give access to the unrestricted 

part of the record. The Tribunal correctly held that by necessary implication access had to be given within a 

reasonable time. The Tribunal considered, however, that what was reasonable was affected by Group Five’s 

position as a litigant. It was not reasonable, in the Tribunal’s view, that access should have to be given prior to 

the close of pleadings. The rules of the Commission and Tribunal would be better ‘harmonised’ if access were 

deferred until post-pleading discovery. 
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period” is concerned only with the time the Commission would reasonably require to 

prepare its record and identify what parts are restricted”.
32

 But properly construed, 

paragraph 11 of Group Five was concerned about the identity of the requestor and not 

the full ambit of what reasonableness might require.  

31.1. Paragraph 11 must be understood first and foremost by reference to the preceding 

paragraph, namely paragraph 10. In that paragraph the CAC started by noting that 

the Tribunal “correctly held that by necessary implication access had to be given 

within a reasonable time”.  

31.2. In paragraph 11 the CAC held that “the determination of a reasonable period 

within which the Commissioner must give access is not affected by whether or not 

the requestor is a litigant.” The statement by the CAC that “the determination of a 

reasonable time is only concerned, in my view, with the time the Commission 

would reasonably require to prepare its record and identify what parts are 

restricted” cannot plausibly mean that other factors that may come into the 

equation of reasonableness are excluded. The focus of the statement is on 

reasonableness as opposed to narrowing it down to only one consideration. This 

                                                                                                                                        
 

[11] In so holding the Tribunal fell into error. The Tribunal correctly recognised that the right of access in rule 

15(1) is a public-access right, not a right given specifically to litigants. Group Five’s right in terms of rule 15(1) 

vests in it as part of the unlimited class of ‘any person’, not as a respondent in complaint proceedings. From 

this it follows that the determination of a reasonable period within which the Commissioner must give access is 

not affected by whether or not the requester is a litigant. Put differently, Group Five’s entitlement to the record 

within a reasonable period of time cannot be negatively affected by its status as a respondent. The 

determination of a reasonable period is only concerned, in my view, with the time the Commission would 

reasonably require to prepare its record and identify what parts are restricted. That may vary from case to case 

but would not be affected by the identity of the requester.” 

 

32
 CAC Judgment p 55 para 56, emphasis added 
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much is apparent from the very next statement which reads “that may vary from 

case to case but would not be affected by the identity of the requestor”.
33

  

31.3. What is apparent from an overall assessment of paragraph 11 of the judgment is 

that the identity of the requestor is irrelevant, but when a request is to be complied 

with that must happen within a reasonable time. Precisely what a reasonable time 

is, is a question of fact which varies from case to case. Whatever the determination 

around the question of a reasonable time, a factor that is excluded is the identity of 

the requestor. But other factors may come into play and it is within the discretion 

of the Tribunal to have regard to those factors, provided that in so doing the 

Tribunal does not effectively abrogate or undermine the primary purpose of 

rule 15.  

32. The CAC rejected the Commission’s argument that while it might be wrong to exclude 

access to the record by reference to the identity of the requester, it was perfectly 

legitimate to exclude access by reference to the purpose for which the record is 

requested. The Commission referenced paragraph 19 of the Group Five judgment
34

 

which left open the introduction of such a qualification with reference to purpose, to 

rule 15. This interpretation would be consistent with section 7 of PAIA which restricts 

information not based on the identity of the requestor but on the purpose for which the 

record is requested. 

33. The Commission submits that even if one accepts the findings of Group Five that the 

identity of the requestor is not a factor to take into consideration when determining a 

reasonable time, it remains open to the Commission to consider the requestor’s purpose 

                                            
33

 Group Five p 62 para 11. 

34
 Group Five p 64 para 19.   
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and motivation for the request (or absence of such motivation), and the practical 

logistics of compliance.
35

  

CONCLUSION 

34. We submit that Group Five should be overturned. Alternatively, we submit that the 

CAC misapplied the principles in Group Five. In either event, the Commission’s 

application for leave to appeal and the appeal should succeed, with costs.   

Tembeka Ngcukaitobi 

Frances Hobden 

Isabella Kentridge  

Hannine Drake 

 

Commission’s counsel  

25 September 2018  

                                            
35

 Tribunal Reasons for Decision and Order p 132 paras 60 – 69.  


