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INTRODUCTION 

1. In 2017, the applicant (“Commission”) referred a complaint to the 

Competition Tribunal against eighteen banks, including the 

respondent (“Standard Bank”), for collusive practices in buying and 

selling of the South African Rand in contravention of section 

4(1)(b)(i) and (ii) of the Competition Act1 (“the Forex Referral”).  

2. The Commission did so in terms of the Competition Tribunal Rules 

which govern proceedings before the Competition Tribunal. 2  

Tribunal Rule 16 requires Standard Bank to file answer to the 

complaint on affidavit within 20 business days. To date, Standard 

Bank has not done so.  

3. Instead, over the last two years, Standard Bank has insisted that it 

has a right to access the Commission’s information and evidence in 

the Forex Referral.  To this end, Standard Bank has instituted two 

separate applications: 

3.1. Firstly, Standard Bank made a request, and then applied in 

terms of Commission Rule 15, to obtain the Commission’s 

                                            
1
 89 of 1998. 

2
 Notice of 1 February 2001: Rules for the conduct of proceedings in the Competition Tribunal (Government 

Gazette No. 22025), as amended. (“Tribunal Rules”). Complaint proceedings are instituted in terms of Tribunal 
Rule 15.  
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record of investigation. 3   The Tribunal held that Standard 

Bank was only entitled to the record of investigation at the 

time of discovery in the Forex Referral.4  Dissatisfied with this 

result, Standard Bank appealed to the Competition Appeal 

Court (“CAC”).5 

3.2. Second, Standard Bank applied directly to the CAC to review 

and set aside the Commission’s referral decision under the 

principle of legality. 6   As part of the review proceedings, 

Standard Bank sought access to the record of the 

Commission’s decision to refer the complaint to the Tribunal.  

When the Commission refused to produce the record before 

the finalisation of the rule 15 appeal, Standard Bank 

requested directions from the Judge President of the CAC.7 

4. Both the rule 15 appeal and the request for directions were decided 

by the CAC in favour of Standard Bank. The consequences of the 

findings of the CAC are that Standard Bank is entitled to access the 

Commission’s information and evidence against it before filing an 

answering affidavit and indeed before pleadings have closed.  

                                            
3
 Notice of 1 February 2001: Rules for the conduct of proceedings in the Competition Commission (Government 

Gazette No. 22025), as amended. 

4
 The Tribunal Decision is at Record, Vol 3, p 118. 

5
 The Notice of Appeal is at Record, Vol 3, p 132. 

6
 The Review Application is at Record, Vol 7, p 376. 

7
 Record, Vol 12, p 902, par 12, Standard Bank AA in Application for Leave to Appeal.  
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5. The Commission objects to this. It argues that Standard Bank is not 

automatically entitled to the evidence at this stage of the 

proceedings. Standard Bank’s right to discovery of documents and 

evidence is subject to the Tribunal’s rules of discovery. This is after 

litis contestatio. Ordinarily, this would be after pleadings have 

closed.  Standard Bank’s attempt to launch an application for 

judicial review is similarly a strategy to avoid the discovery 

provisions in the Tribunal Rules and gain access to the 

Commission’s evidence before pleadings have closed.  

6. In the circumstances, the Commission approaches this Court for 

leave to appeal in two matters: 

6.1. In case CCT 158/18 the Commission seeks leave to appeal 

against the order of the full bench of the CAC on 31 May 

2018 which held that rule 15 of the Commission Rules 

entitles Standard Bank to access to the record of 

investigation within 5 days of the CAC order.8 (“the Rule 15 

appeal”) 

6.2. In case CCT 179/18 the Commission seeks leave to appeal 

against the order of a single judge of the CAC, the 

                                            
8
 Record, Vol 3, CAC judgment and order at p 179 par 60 (2) read with Standard Bank’s notice of motion Record, 

Vol 1, p 1, par 2.   
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Honourable Justice Boqwana, on 22 June 2018, which held 

that the Commission is required to produce the rule 53 

record in Standard Bank’s application for judicial review.9 

(“the review record appeal”) 

7. These submissions are structured as follows: 

7.1. First, we address the applications for leave to appeal in both 

matters. 

7.2. Second, we explain why the CAC decision in the Rule 15 

appeal should be overturned.  

7.3. Third, we address why the CAC decision in the record review 

appeal should be overturned.  

LEAVE TO APPEAL  

8. The issues raised herein are both constitutional and of considerable 

public importance and merit the granting of leave to appeal.  

9. Both the Rule 15 appeal and the review record appeal raise the 

overarching question of whether (and if so, when) respondents in 

referral proceedings before the Tribunal may lawfully and fairly 

access the evidence against them before discovery stage.  

                                            
9
 The Commission no longer persists with its appeal against the punitive costs order granted on 29 May 2018. 
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10. The review record appeal is directly concerned with the 

constitutional right to access to information and the legislation and 

rules that give effect to this right.10  It requires careful consideration 

of the delicate balance between the public interest in ensuring 

Standard Bank’s right to access information and the public interest 

in protecting the efficacy of the Commission’s prosecution of anti-

competitive conduct and fair litigation.11   

11. The review record appeal additionally raises the constitutional 

principle of legality: whether the CAC, sitting as a single judge, has 

exceeded its statutory mandate by ordering the Commission to 

produce the full record of its decision to refer a complaint against 

Standard Bank, and whether the CAC has first-instance jurisdiction. 

12. This Court has held that disputes in respect of the powers of the 

Tribunal and whether the Tribunal acted ultra vires, invokes the 

principle of legality and is as a result a constitutional matter.12 A 

correct interpretation of the CAC’s powers over first instance record 

                                            
10

 Section 32 of the Constitution.  See e.g. PFE International v Industrial Development Corporation of South 
Africa Ltd 2013 (1) SA 1 (CC) par 16; Helen Suzman Foundation v Judicial Service Commission 2018 (4) SA 1 
(CC) pars 10 – 11 (“Helen Suzman”). 

11
 This Court recently found that questions on the ambit of the Commission’s investigatory powers are 

“manifestly” Constitutional issues. S.O.S Support Public Broadcasting Coalition v South African Broadcasting 
Corporation (SOC) Limited 2018 JDR 1674 (CC) par 21. Its disclosure of information obtained in the course of its 
exercise of its investigatory powers should similarly qualify as a constitutional issue. 

12
 Competition Commission of South Africa v Senwes Limited 2012 JDR 0579 (CC) par 17 (“Senwes”) (“The 

question whether the [Competition] Tribunal had exceeded its statutory power in entertaining the margin squeeze 
abuse concerns one of the most important principles in the control of public power in our constitutional order, the 
principle of legality.”) See also Competition Commission v Yara South Africa (Pty) Ltd 2012 JDR 1118 (CC) par 

13. 
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disclosure is critical to fair litigation and enabling effective 

prosecution of collusion.13  

13. Standard Bank maintains that the order of Her Ladyship Boqwana 

JA is interlocutory and therefore not appealable.14  

13.1. The test for appealability has been developed to accord with 

“the equitable and more context-sensitive standard of the 

interests of justice favoured by our Constitution”15. What is 

paramount is not whether the order is final or interim but 

whether it is in the interests of justice, for all the reasons set 

out in this section, to grant leave to appeal.16  

13.2. The CAC order in the review record appeal is final in effect 

and determinative of the rights17 between the Commission 

and Standard Bank in respect of its contents, being 

disclosure of the record in the broader context of an 

overarching disclosure dispute between the parties. 

Additionally, if the Commission discloses the record in terms 

of the CAC Review order, it puts a final end to the Rule 15 

                                            
13

 See Senwes par 19. 

14
 Record, Vol 12, pp 900-901, par 7, Standard Bank AA in Application for Leave to Appeal. 

15
 International Trade Administration Commission v SCAW South Africa (Pty) Ltd 2012 (4) SA 618 (CC) para 53. 

16
 Khumalo v Holomisa 2002 (5) SA 401 (CC) par 8. 

17
 Zweni v Minister of Law and Order 1993 (1) SA 523 (A) 536A-B. 
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appeal. Once the Commission hands over the record, it 

cannot be undone with a further court order. 

13.3. It is specifically in the interests of justice that the jurisdiction 

of the CAC be finally determined in respect of the hearing of 

legality reviews and the ordering of the review record. The 

CAC’s refusal to decide on its own jurisdiction bolsters the 

need for its jurisdiction to be determined. If the CAC does not 

have first-instance jurisdiction, it also did not have jurisdiction 

to order the disclosure of the record. 

14. The CAC judgments under appeal make significant inroads into fair 

litigation: Through both its Rule 15 challenge and the judicial review 

challenge, Standard Bank seeks access to premature and 

unprecedented access to information and evidence that it would 

ordinarily only get during discovery before the Tribunal. There is no 

reason why Standard Bank should be entitled to earlier discovery 

than ordinary civil litigants. The general rule is that parties plead 

first, then get access to discovery. There is nothing in the Tribunal 

Rules that says otherwise. 

15. The implications of this matter extend beyond Standard Bank’s 

position to any other respondent in referrals before the Tribunal. If 

the position of the CAC holds, respondents in complaint referral 
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proceedings, prosecuted for collusive and other practices, are 

entitled to refuse answering to their conduct until they have access 

to the full evidence against them. The problem is that this grants 

them an inappropriate opportunity to tailor their answer accordingly.  

CCT 158/18 - THE RULE 15 APPEAL 

Background 

16. In April 2017, Standard Bank applied in terms of rule 15 of the 

Commission Rules for an order compelling the Commission to 

produce its record of investigation in respect of the Forex Referral.18  

Standard Bank stated simply that  it was entitled to access the 

Commission’s record because rule 15 entitles “any person” access 

to “any Commission record”. 19   It is apparent from the 

correspondence leading to the rule 15 application that the purpose 

of Standard Bank’s rule 15 request was to gain access to the 

Commission’s evidence against it in the Forex Referral.20 

17. Standard Bank was substantially successful before the Tribunal.  

The Tribunal granted Standard Bank’s request for the record of 

                                            
18

 Record, Vol 1, p 11, par 5 and p 15 par 22. Standard Bank’s Founding Affidavit in the Rule 15 application. 

19
 Record, Vol 1, p 15 par 23. 

20
 Record, Vol 1, p 20, Annex ATC1. 
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investigation 21  but dismissed its demand that the record be 

furnished within 5 days of the order.22  Instead the Tribunal ordered 

that the “Commission must provide Standard Bank within the record 

of investigation…at the same time as it produces discovery in the 

[Forex Referral].” 23  The Tribunal held that Standard Bank had not 

put forward a factual basis to justify the urgent production of the 

record prior to discovery in the Forex Referral.24   

18. The CAC overruled the Tribunal’s decision. It held that the only 

consideration to be taken into account by the Tribunal in 

determining a reasonable time for the production of the record 

under rule 15 of the Commission Rules was the practical time it 

would require the Commission to compile the record.  The CAC also 

held that the authority of the CAC in Group Five Ltd v Competition 

Commission (139/CAC/Feb16) [2016] ZACAC 1 (“Group Five”) 

prevented the Commission from relying on rule 14 and section 7 of 

the Promotion of Access to Information Act (“PAIA”) in rule 15 

applications.25   

                                            
21

 Record, Vol 3, p 131 par 3.  

22
 Record, Vol 3, p 131 par 2.  

23
 Record, Vol 3, p 131, par 3.  Tribunal Rule 15 decision and order. 

24
 Record, Vol 3, p 129, par 70. 

25
 Record, Vol 3, p 178 par 54; p 172-3 pars 34. CAC Rule 15 Judgment.   
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19. Before the Tribunal and the CAC, the Commission accepted the 

binding authority of Group Five – indeed those forums are bound by 

precedent.26  However, before this Court, the Commission submits 

that Group Five was incorrectly decided or, at the very least, 

misapplied by the CAC.  The Commission filed written submissions 

on this important aspect on 25 September 2018.  The Commission 

persists with these arguments (although not repeating them here) 

and requests that the two sets of written submissions be read 

together.  

20. The Rule 15 appeal raises four questions: 

20.1. Is Rule 15 applicable at all? 

20.2. If so, may a litigant rely on Rule 15 of the Commission Rules 

to gain access to the Commission’s record of investigation? 

20.3. If Rule 15 is available to a litigant, what factors may the 

Commission and Tribunal take into account in determining a 

reasonable time for the production of the record? 

                                            
26

 The principle of stare decisis et non quieta movere requires that a court is bound by the previous 
decisions of a higher court and by its own previous decisions in similar matters. 
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20.4. In what circumstances may the Commission refuse to 

produce the record of investigation under Rule 14 of the 

Commission Rules read with section 7 of PAIA? 

21. The Commission submits that the CAC erred in its approach to each 

of these issues. 

Is rule 15 applicable at all? 

General rule: no entitlement to the record before litis contestatio 

22. We submit that, properly interpreted, Rule 15 of the Commission 

Rules has no application to the present matter at all because these 

are proceedings before the Tribunal and Standard Bank is a litigant. 

23. The Commission Rules apply only to proceedings before the 

Commission.  

24. This much is clear from the language of the long title of the 

Commission Rules which says the rules are for “the conduct of 

proceedings in the Competition Commission”.27   In contrast, the 

long title of the Tribunal Rules provides that the rules are for “the 

conduct of proceedings in the Competition Tribunal”.   

                                            
27

 The Commission Rules define the “Competition Tribunal Rules” to mean “the rules promulgated in terms of the 
Act for the regulation of procedures of the Tribunal.” 
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25. The Tribunal Rules regulate the rights and obligations of parties 

once a referral has been made, and in their capacity as litigants in 

proceedings before the Tribunal. The Commission Rules, on the 

other hand, regulate the rights and obligations of parties in non-

litigious engagements with the Commission before a referral is 

made.  

26. The Minister of Trade and Industry has determined that separate 

procedural rules are required to regulate the rights and obligations 

of the Commission where it is performing a regulatory function (the 

Commission Rules) and where it is performing a prosecutorial 

function (the Tribunal Rules). 

27. Rule 15 of the Commission Rules permits a party to request and 

receive records from the Commission at any time and as a matter of 

right. The Commission submits that such a request is only 

permissible when made to the Commission as it performs its 

regulatory functions and in its own proceedings.  

28. Once a referral has been made, the relationship between the 

Commission and the parties to the referral becomes litigious.  Any 

request for information by a litigant to the Commission is directed at 

the Commission in its capacity as prosecutor in proceedings before 

the Tribunal.  All rights and obligations must flow from the Tribunal 
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Rules and it is the Tribunal that decides whether to grant or refuse 

access to the requested documents. 

29. The Tribunal Rules do not provide for an automatic disclosure of the 

Commission’s evidence before the close of pleadings in referral 

proceedings.28  

29.1. The Tribunal Rules are clear that all that a respondent is 

entitled to before being required to answer is a concise 

statement of relevant facts and law. 29 

29.2. There is no provision in the Tribunal Rule that entitles an 

accused, as a matter of right, to full discovery before filing an 

answer. On the contrary, discovery is regulated in terms of 

Rule 22(1)(c)(v) of the Tribunal Rules which entitles a 

member of the Tribunal to decide when and how discovery 

takes place at a pre-hearing conference.  

No application to litigants 

                                            
28

 The Tribunal correctly held in Group Five that the rules “do not contemplate premature discovery by the 
Commission or any other litigant.”  Group Five (Tribunal Reasons: CR229MAR/DSC124SEP15) par 66. 

29
 Rule 15(2) of the Tribunal Rules: 

“Subject to Rule 24(1), a Complaint Referral must be supported by an affidavit setting out in numbered 
paragraphs— 

(a) a concise statement of the grounds of complaint; 

(b) the material facts or the points of law relevant to the complaint and relied on by the Commission or 
complainant as the case may be.” 
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30. The second reason why Rule 15 does not apply at all is because 

Standard Bank is a litigant.  

31. In Continental Tyres South Africa and another v Competition 

Commission of SA and others Case No 157/CAC/Nov2017, 

Unterhalter J asked whether Rules 14 and 15 are available to the 

“class of persons constituting litigants who are respondents in a 

referral brought against them by the Commission”.30  In that case, 

the Commission sought to rely on Rule 14 to refuse discovery of 

certain documents in Tribunal Proceedings. 

32. Although the case focussed on the Commission’s right to rely on 

rule 14, the CAC held that Rule 14 and Rule 15 must be read 

together.31   

33. The CAC noted that the term “any person” in rule 15 “is a very wide 

class, and might seem to include persons who are respondents in 

the referral of a complaint by the Commission to the Tribunal” but 

ultimately found that  “this is not the correct construction of rule 

                                            
30

 Continental Tyres at par 31.  

31
 Continental Tyres at par 29. 
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15”32 and that “rule 15 cannot be interpreted expansively to be of 

application to respondents in referral proceedings…”.33   

34. Unterhalter J concluded that Rule 15 must be read to “create a 

regime of access by the public to information held by the 

Commission” (emphasis added).34  Specifically, Rule 15 is a public 

access provision, not a provision for litigants.  

35. A litigant, the CAC held in Continental Tyres, secures access to 

disclosure of documents by way of section 52(1) of the Competition 

Act and rule 22(1)(c)(v) of the Tribunal Rules. “It is the Tribunal that 

determines the duty of litigants to make discovery.  Rule 15 of the 

Commission Rules cannot be read to derogate from the powers of 

the Tribunal...”35  

36. The CAC concluded the respondent had sought access to the 

record not as a member of the public but as a litigant.  “As such, it 

sought what is in effect discovery, and no different result is 

warranted in this case”. Therefore, rules 14 and 15 could not be 

relied upon by the Commission in resisting disclosure.   

                                            
32

 Continental Tyres at par 30. 

33
 Continental Tyres at par 34. 

34
 Continental Tyres at par 35. 

35
Continental Tyres at par 36.  
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37. In Continental Tyres, it was the Commission that sought to rely on 

its own rules to restrict access to documents in Tribunal 

Proceedings.  In the present case it is Standard Bank, as a litigant, 

seeks to rely on the Commission Rules to gain access to 

documents in Tribunal Proceedings.  The same question of principle 

however arises and the CAC’s findings on the application of rule 14 

and 15 of the Commission Rules within Tribunal Proceedings must 

apply.  

38. This position accords with the different obligations of the 

Commission towards a litigant in a referral, and an ordinary member 

of the public. 

38.1. Standard Bank falls within a class of persons who are 

litigants. It has rights of access to documents held by the 

Commission flowing from the discovery provisions in the 

Tribunal Rules. 

38.2. On the other hand, the Commission has an obligation arising 

from the Tribunal Rules and Competition Act to disclose 

information to litigants who request discovery in Tribunal 

proceedings. It cannot refuse access by reliance on the 

Commission Rules.  
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38.3. Since the Commission cannot refuse access to discovery by 

relying on its own rules, litigants cannot obtain access to 

information by reliance on the Commission’s Rules.  

39. The CAC’s judgment in Continental Tyres confirms the point, as we 

have demonstrated above, that Standard Bank’s rights as a litigant 

are governed by the Tribunal Rules. They are not governed by the 

Commission Rules.  Fairness does not demand otherwise.  

Uniform rules and interests of justice may justify disclosure  

40. It is not the position of the Commission to lay down an absolute rule 

against disclosure. It would be wrong to do so, just as it is wrong to 

assert an absolute rule of automatic disclosure. The correct position 

is that disclosure before litis contestatio may be justified before 

close of pleadings in certain circumstances – the overall test is the 

interests of justice. We tabulate at least two instances that would 

justify disclosure.   

41.1 Tribunal Rule 55 allows for the application of High Court Rules 

in Tribunal proceedings.36 These rules make provision for pre-

litigation discovery in certain circumstances. Uniform Rules 

35(12) and (14) permit prior access, but only where the 

                                            
36

 Additionally, Tribunal Rule 34 provides that High Court rules may be followed where the Tribunal Rules are 
silent. 
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requestor can show that the documents have been referred to, 

or are “reasonably necessary”, to prepare an answer.   

41.2 In other cases, the Tribunal may determine that the interests of 

justice require disclosure of the Commission’s evidence prior to 

the close of pleadings. Properly construed, the Act allows the 

Tribunal this power. In terms of section 27(1)(d) the Tribunal 

may “make any ruling or order necessary or incidental to the 

performance of its functions in terms of this Act.” The exercise 

of this power must be guided by the interests of justice.  

41.3 But this is not such a case. Standard Bank has made out no 

case for disclosure in the interests of justice. It simply asserts a 

right to the record, without more.   

41. We submit that the Tribunal’s scheme of adjudication is balanced to 

ensure the fair proceedings before the Tribunal.  A litigant should 

not be permitted to straddle both regulatory schemes in order to add 

or remove rights and obligations to advance its case in the litigation.   

42. The present proceedings have long passed the Commission stage. 

They are proceedings before the Tribunal. It is no longer open to 

Standard Bank to rely on rule 15 of the Commission Rules.  

Standard Bank can only rely on Tribunal Rule 22(1)(c)(v) to gain 
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access to the Commission’s evidence in the pending Forex Referral.  

Rule 15 of the Commission Rules has no application.    

If Rule 15 applies, may a litigant rely on Rule 15 to gain access to 

pre-litigation discovery?  

43. To the extent that Rule 15 has any application to the present matter, 

the rule must be closely interpreted to determine the rights it affords 

to a litigant. 

44. The Commission submits that there are two fundamental 

propositions that inform the correct and constitutionally permissible 

interpretation of Rule 15 and determine whether it affords a litigant a 

right to pre-litigation discovery. 

44.1. The first proposition is that Rule 15 is a public access to 

information provision. A litigant is not entitled to rely on 

access to information provisions to secure de facto discovery 

in pending litigation, unless it can show that fairness or 

interests of justice dictate otherwise. We have provided 

detailed submissions on this point in the written submissions 

of 25 September 2018. 

44.2. The second proposition is that the rights conferred on 

litigants by the Commission Rules must be interpreted in 
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their broader context and consistently with the Tribunal 

Rules. We have dealt with the relevant considerations above.  

In this regard, the warning sounded by Unterhalter J is worth 

noting: if the Commission Rules are co-extensive with the 

Tribunal Rules, the Commission will be entitled to resist 

discovery by relying on Commission Rules, resulting in the 

undesirable consequences that he warned against.  

45. With these propositions in mind, it is clear that rule 15 must be 

viewed as a public access to information provision. 

46. It is therefore not open to a litigant to rely on Rule 15 to gain access 

to information from the Commission after a referral. In those 

circumstances, a litigant’s rights and obligations flow from the 

Tribunal Rules which empower the Tribunal to determine the 

appropriate time and manner of the disclosure of the Commission’s 

information. 

In what circumstances may the Commission refuse access to 

information under Rule 14? 

47. The Commission’s written submissions of 25 September 2018 deal 

with the interpretation and application of Rule 14 of the Commission 

Rules and its application to Rule 15 requests. 
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48. We submit that the Commission’s record of investigation can be 

refused under PAIA if the following jurisdictional facts are met:  

48.1. the record is requested for the purpose of civil proceedings; 

48.2. the record is requested after the commencement of the 

proceedings; and 

48.3. the production of or access to that record for the purpose of 

civil proceedings is provided for in any other law. 

49. All of these jurisdictional requirements are met in the present case: 

49.1. Plainly Standard Bank seeks the record in order to assess its 

position in the Forex Referral. It wants to know whether to 

oppose or settle the matter and in the event of opposition, it 

wishes to assess its strength in that opposition. It protests 

that this is an unfair imputation. But it is an unavoidable one. 

Standard Bank has never sought to justify why it wants the 

record other than asserting that it is entitled to it.    

49.1.1. Standard Bank claims that this is a separate 

application37 wholly distinct from its obligation in 

respect of the pleadings. However, Standard 

                                            
37

 Record, Vol 2, p 114, par 23.3. Standard Bank’s Replying Affidavit before the Tribunal. 
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Bank’s conduct in attempting to ascertain further 

information and evidence from the Commission 

has always been for the purposes of responding 

to the Forex Referral against it. This is evident 

from the first correspondence entered into by 

Standard Bank in which it made reference to 

needing “evidence” of the conduct in order to 

engage with the Commission on a meaningful 

basis and requesting specific details relating to 

SBSA’s alleged conduct.38 

49.1.2. The request for the record in terms of 

Commission Rule 15(1) only vests to members of 

the public not engaged in litigation against the 

Commission. By its conduct Standard Bank has 

demonstrated that its interest in the record is that 

of a litigant, not member of the public.  

49.1.3. Its point of departure was that it sought a 

“constructive approach” in the Forex Referral and 

required to know the “evidence” and when it was 

                                            
38

 Record, Vol 1, p 20, pars 6 and 7 of annexure “ATC1” to Standard Bank’s FA. 
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unsuccessful it launched its application in terms 

of Rule 15.  

49.1.4. Standard Bank launched an interlocutory 

application in the Forex Referral when it purports 

to be bringing an application as a member of the 

public. This again shows that Standard Bank is 

leveraging its position as a litigant in the Forex 

Referral to bring its Rule 15 compelling 

application on the purported basis that it is 

asserting its rights as an ordinary member of the 

public.  

49.1.5. Quite apart from anything else, there is no logical 

explanation why Standard Bank would be 

interested in the record other than assessing its 

position in the litigation. The distinction that it 

seeks to draw between its position as a member 

of the public and as litigant is illusory at best. That 

Standard Bank is a member of the public is plain. 

But it is also a litigant. When it is a litigant, it must 

conform with the rules applicable to litigants.  
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49.2. Second, the proceedings before the Tribunal are “civil 

proceedings” within the meaning contemplated in PAIA: 

49.2.1. The CAC has held that an administrative penalty 

under section 59 of the Competition Act is civil, 

rather than criminal, in nature.39  

49.2.2. There is no authority suggesting that Tribunal 

proceedings do not fall within this definition. The 

CAC in Group Five did not decide the issue of 

whether or not Tribunal and therefore CAC 

proceedings were civil or criminal.   

49.2.3. A contrary interpretation would render rule 

14(1)(e) nugatory. 

49.3. Third, it is common cause that Standard Bank requested the 

record after the commencement of the Forex Referral.   

49.4. Finally, the Tribunal Rules provide for Standard Bank to 

obtain the production of or access to that record for the 

purposes of the Forex Referral.40 

                                            
39

 Federal-Mogul Aftermarket Southern Africa v Competition Commission 33/CAC/Sep03 at 37–38. 

40
 In National Director of Public Prosecutions v King [2010] 3 All SA 304 (SCA) par 39 it was held that 

“any other law”, in the context of section 7, refers to the body of law which includes the rules relating 
to discovery, disclosure and privilege.  
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50. In these circumstances, the record of investigation constitutes 

restricted information in terms of Commission Rule 15 read with 

Commission Rule 14(1)(e) of the Commission Rules.   Standard 

Bank has no automatic entitlement to the Commission’s record of 

investigation in terms of Rule 15.  

What factors may the Commission take into account in determining 

a reasonable time? 

51. The CAC relied on the authority of Group Five in holding that the 

Commission may not have regard to the requestor’s status as a 

litigant in determining the reasonable time for the production of the 

record.  

52. The Commission has filed written submissions on 25 September 

2018 demonstrating why the principle in Group Five was incorrect.  

53. The Commission also submits that the CAC in Standard Bank 

incorrectly applied the principles in Group Five by unduly narrowing 

the factors that a Court or Tribunal may have regard to when 

determining a reasonable period for the production of the record.  

54. In Group Five the Tribunal correctly considered that the 

determination of what was a reasonable time “would constitute an 
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opportunity for harmonising the general right of production and the 

discovery rights afforded in terms of the Tribunal Rules.”41  This was 

the appropriate and correct approach.42    

Conclusion on the Rule 15 appeal 

55. The Commission submits that Group Five was wrongly decided.  

For this reason, in the present matter, the CAC erred in adopting the 

Group Five interpretation of Rule 15 and its approach to the 

application of Rule 14 and the factors to be taken into account when 

determining a reasonable time. 

56. The CAC should have engaged in a proper interpretation of Rule 15 

and found that on the relevant principles: 

56.1. Rule 15 is a public access provision. It is not for the benefit of 

litigants. Litigants must use the Tribunal provisions.  

56.2. Alternatively, to the extent that Commission Rule 15 is 

available to litigants: 

                                            
41

 Group Five (Tribunal) at par 67. 

42
 It is an established rule of interpretation that statutes must be construed in a harmonious fashion.  

Interpretations that produce conflicts are to be avoided.  In Panamo Properties (Pty) Ltd and Another 
v Nel NO and Others 2015 (5) SA 63 (SCA) at par 27 the SCA held that the principle of construction 
requires that “if the provisions of the statute that appear to conflict with one another are capable of 
being reconciled then they should be reconciled.”   
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56.2.1. The Commission may rely on Commission Rule 

14 and section 7 of PAIA to refuse access to 

information where the jurisdictional requirements 

are met and the requestor seeks the information 

for the purposes of litigation.  

56.2.2. The Commission may take into account the 

purpose of the request when determining a 

reasonable time.  If the purpose of the request is 

for litigation, then the reasonable time for the 

production of the information is at the close of 

pleadings or discovery.  

CCT 179/2018 – THE REVIEW RECORD APPEAL  

Background 

57. Standard Bank launched its review application with the CAC while 

its Rule 15 challenge and exception were pending.43 In doing so, 

Standard Bank sought access to essentially the same documents 

                                            
43

 Record, Vol 12, p 853, par 6.3. Commission’s FA before this Court. 
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and evidence against it as it continues to seek in its Rule 15 

application.44  

58. The Commission counter-applied for an order that:45 

58.1. The CAC lacked jurisdiction to hear the review; alternatively 

58.2. That the review (and the production of a Rule 53 record) be 

stayed either permanently or pending the finalisation of 

Standard Bank’s Rule 15 challenge and Standard Bank’s 

exception before the Tribunal.  

59. Standard Bank sought directions from the Judge President in terms 

of Rule 34(2)(a) of the CAC Rules. The Judge President designated 

Boqwana J to preside as a single judge under section 38(2A) of the 

Competition Act.46  

60. On 22 June 2018, a single judge of the CAC directed the 

Commission to produce the Rule 53 record. Boqwana J held that 

the filing of a Rule 53 record in review proceedings is a “procedural 

issue”47 within the meaning of a “procedural direction” and directed 

the Commission to file the “complete record of its decision” to refer 

                                            
44

 Record, Vol 12, p 853, par 8.  

45
 Record, Vol 12, pp 853-4, par 9. 

46
 Record, Vol 12, p 858, par 24. 

47
 Record, Vol 11, p 844, par 30. CAC Judgment. 
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Standard Bank to the Tribunal within 15 days.48 The CAC made this 

order while leaving open the issue of jurisdiction and the pending 

Rule 15 challenge. 

61. Boqwana J erred in two key respects:  

61.1. First, the CAC sitting as a single judge, exceeded its limited 

statutory powers in terms of section 38(2A) of the 

Competition Act.  

61.2. Second, the CAC - even sitting as a panel of three judges - 

does not have jurisdiction to hear the review as the court of 

first instance. 

May the CAC, sitting as a single judge, compel the production of a 

Rule 53 Record under section 38(2A) of the Act? 

62. Section 38(2A) of the Competition Act prescribes a closed list of 

limited statutory functions that a single judge of the CAC may 

consider. The powers of the designated judge are constrained by 

section 38(2A) of the Act and can only be exercised within the “four 

corners of the statute”.49   

                                            
48

 Record, Vol 11, p 844, par 33.  

49
 Old Mutual Properties (Pty) Ltd v Competition Tribunal 21/CAC/Jul02 3 at para 7.  The CAC has exclusive and 

final jurisdiction in respect of certain specified matters (s 62(1) and (3) and see Seagram Africa Ltd v 
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63. Section 38(2A)(e) provides: 

“(2A) The Judge President, or any other judge of the 
Competition Appeal Court designated by the 
Judge President, may sit alone to consider an- 

(a) appeal against a decision of an interlocutory nature, as 
prescribed by the rules of the Competition Appeal 
Court; 

(b) application concerning the determination or use of 
confidential information; 

(c) application for leave to appeal, as prescribed by the 
rules of the Competition Appeal Court; 

(d) application to suspend the operation and execution of 
an order that is the subject of a review or appeal; or 

(e) application for procedural directions”.50 

64. The CAC held that Standard Bank’s application to compel 

production of the Rule 53 record falls within the scope of section 

38(2A)(e) as an application for procedural directions.51 The CAC 

found that “the filing of the record is a procedural step which is there 

to facilitate the review”.52  The application seeking its production 

was accordingly an application for “procedural directions”.  

                                                                                                                                        
Stellenbosch Farmers’ Winery Group Ltd and others 2001 2 SA 1129 (C) 1141F-1142I). However, it remains a 
“creature of statute and derives its powers, obligations and jurisdiction from the four corners of the statute”.  
50

 Emphasis added. 

51
 Record, Vol 11, p 838, par 16.  

52
 Ibid.  

http://www.saflii.org/cgi-bin/LawCite?cit=2001%202%20SA%201129
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65. We submit that Standard Bank’s application to compel the Rule 53 

record is not “an application for procedural directions” envisaged by 

section 38(2A)(e).    

66. The CAC erred in its assumption that an application to enforce a 

procedural right was necessarily an application for procedural 

directions contemplated by section 38(2A)(e).  

66.1. The mere fact that an application concerns a procedural right 

does not automatically mean that the application is one for 

procedural directions.53  It may be so, in certain cases.  For 

example, an application seeking directions on how to give 

effect to a procedural right may well fall within section 

38(2A)(e).  However, an application to compel production of 

the rule 53 record invokes substantive rights of both parties.  

The question before the CAC was not a question of how to 

give effect to the procedural right, but whether or not 

Standard Bank has any procedural right to the rule 53 record 

at all.   

66.2. Standard Bank’s application was an application to determine 

the existence of a procedural right to the rule 53 record. The 

                                            
53

 Another example, would be an application concerning the right to be heard.  This is a procedural right, but the 
application will not be one for procedural directions. It invokes substantive rights. 
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vigorous dispute about Standard Bank’s entitlement to the 

record was clear from the counter-application filed by the 

Commission.   

66.3. The existence of the procedural right to the record has been 

held to implicate a “litigant's right in terms of s 34 of the 

Constitution to have a justiciable dispute decided in a fair 

public hearing before a court with all the issues being 

ventilated.”54  Substantive rights of all parties, and the proper 

exercise of the court’s “constitutionally entrenched review 

function” 55  are invoked in any application for to compel 

production of the rule 53 record. 

67. In the present matter, the order directing the Commission to file the 

rule 53 record cannot appropriately be characterised as a 

“procedural direction”. The Standard Bank application accordingly 

fell outside the prescribed powers of a single judge, and ought to 

have been determined by the full court. 

68. The CAC’s interpretation of its powers to determine Standard 

Bank’s application is inconsistent with the proper interpretation of 

section 38(2A)(e). The language of section 38(2A)(e) clearly 

                                            
54

 Democratic Alliance and Others v Acting National Director of Public Prosecutions 2012 (3) SA 486 (SCA) at 
pars 33; 37 (Applied in Helen Suzman.) 

55
 Ibid.  
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envisages a limited role for a single judge to decide on matters that 

are not determinative of the parties rights or do not have a lasting 

impact on litigation.   

69. The power to issue procedural directions under section 38(2A)(e) 

cannot be extended to include the granting of orders that are 

determinative of a parties’ entitlement to a procedural right or the 

Commission’s entitlement to refuse the request.  

70. None of the authorities on which the CAC relied, provided authority 

for the proposition that a Rule 53 record can be compelled under a 

court’s procedural or case management discretion.  

Does the CAC have first-instance jurisdiction to entertain the 

review application and to order production of the rule 53 record? 

71. In its counter-application, and before the CAC, the Commission 

argued that the CAC does not have jurisdiction to entertain the 

application for judicial review. 

Failure to decide jurisdiction  

72. While noting that the issue was “not unimportant”,56  Boqwana J 

declined to decide whether the CAC had jurisdiction before making 

                                            
56

 Record, Vol 11, p 842, par 25.  
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an order that the rule 53 record should be produced pursuant to the 

review application.  

73. This approach is wrong. Without deciding its jurisdiction, the CAC 

could not exercise any powers. By definition jurisdiction means the 

“power or competence of a Court to hear and determine an issue 

between parties”.57 (emphasis added).  

74. Unless a court has jurisdiction, it has no power to decide an issue 

between the parties. The sole bone of contention in the interlocutory 

proceedings here was whether or not the CAC had jurisdiction – i.e. 

the power or competence to determine an issue between the 

parties. That issue could not be decided without resolving the 

competence or jurisdiction of the court.   

75. As held by this Court in Gcaba, jurisdiction must be decided by 

reference only to the pleadings, not the merits of the case. If upon 

an examination of the pleadings it turns out that the court lacks 

jurisdiction, it would be compelled to decline to decide the issue: 

“In the event of the Court’s jurisdiction being challenged at 

the outset (in limine), the applicant’s pleadings are the 

                                            

57 Graaff-Reinet Municipality v Van Ryneveld’s Pass Irrigation Board 1950 (2) SA 420 (A) at 424. 

Judgment confirmed in Gcaba v Minister for Safety and Security and Others 2010 (1) SA 238 (CC) at 

para 74. 

 

http://www.saflii.org/cgi-bin/LawCite?cit=1950%20%282%29%20SA%20420
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determining factor. They contain the legal basis of the claim 

under which the applicant has chosen to invoke the court’s 

competence. While the pleadings – including in motion 

proceedings, not only the formal terminology of the notice of 

motion, but also the contents of the supporting affidavits – 

must be interpreted to establish what the legal basis of the 

applicant’s claim is, it is not for the court to say that the facts 

asserted by the applicant would also sustain another claim, 

cognisable only in another court. If however the pleadings, 

properly interpreted, establish that the applicant is asserting 

a claim under the LRA, one that is to be determined 

exclusively by the Labour Court, the High Court would lack 

jurisdiction.”58  

76. We submit that the CAC was wrong in deciding the merits of the 

entitlement of Standard Bank without enquiring into its power or 

competence to do so in the first place. The issue can also be 

contrasted with a special plea or exception based on jurisdiction. As 

explained in Makhanya v University of Zululand59 if a special plea is 

raised any hearing on jurisdiction “will proceed to a factual enquiry 

confined to that issue”. The same applies to an exception which 

must be decided solely by reference to the pleadings. In either 

event jurisdiction “must necessarily be disposed of first, because 

                                            

58
 At par 75.  

59
 Makhanya v University of Zululand 2010 (1) SA 62 (SCA). 
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upon it depends the power of the court to make any further 

orders.”60 

77. Authorities thus strongly favour the approach that a court must first 

decide its jurisdiction before considering an issue in dispute. It was 

therefore wrong for the CAC to overlook the issue of its jurisdiction. 

That issue should have been addressed first before the dispute as 

to Standard Bank’s entitlement to the record could be resolved.     

78. We submit that the failure to decide the jurisdiction was sufficiently 

serious to taint the judgment in its entirety. We submit further that 

the CAC does not have jurisdiction to entertain the review 

application as a court of first instance, and consequently had no 

jurisdiction to order the production of the rule 53 record. 

Lack of jurisdiction of the CAC 

79. We submit that the CAC does not have jurisdiction to order the 

production of the record. Both the Commission’s duty to investigate 

and prosecute anti-competitive behaviour before the Tribunal and 

the Tribunal’s review powers arise from the Competition Act. 

Section 27(1)(c) of the Competition Act provides that the Tribunal 

has review powers over any decision of the Commission: “The 

                                            
60

 At par 29.  
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Competition Tribunal may […] hear appeals from, or review any 

decision of, the Competition Commission that may in terms of this 

Act be referred to it…”.61 

80. The CAC and the Tribunal share exclusive jurisdiction over the 

interpretation and application of Chapters 2, 3 and 5 of the 

Competition Act. 62  Section 62(2)(a)(i) read with section 62(2)(b) 

provides that the CAC has exclusive jurisdiction over “any 

constitutional matter” arising in terms of the Competition Act.  

81. This issue has been the subject of two judgments of the CAC.   

81.1. In TWK Agriculture,63 the CAC in 2007 held that it did not 

have jurisdiction to hear a review of a Commission’s decision 

to approve a merger brought in terms of section 62(2), 

alternatively in terms of section 62(1) of the Competition Act, 

as a court of first instance.64 

81.2. The CAC held that Tribunal Rule 42(3) envisaged the 

possibility of review to the Tribunal by referring to a decision 

                                            
61

 This Court in Senwes at para 25 afforded section 27(1)(c) its ordinary interpretation stating: “A plain reading of 
section 27 reveals that the Tribunal is empowered to “adjudicate in relation to any conduct prohibited in terms of 
Chapter 2” and “determine whether prohibited conduct has occurred”. Apart from deciding reviews and appeals 
against decisions of the Commission, the Tribunal is also authorised to “adjudicate on any other matter that may, 
in terms of this Act, be considered by it”. Thus, the section sets out matters that fall within the competence of the 
Tribunal.”  

62
 Section 62(1)(a) of the Competition Act. 

63
 TWK Agriculture Limited and Competition Commission & Others (67/CAC/Jan07) [2007] ZACAC 3 (7 August 

2007) 

64
 TWK par 33. 
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of the Commission that is being appealed or reviewed. The 

CAC applied the ordinary language of section 27(1)(c) of the 

Competition Act which provides the Tribunal with review 

jurisdiction.65 If the CAC assumes jurisdiction as court of first 

instance, it would render the provisions of section 27(1)(c) 

nugatory.  

81.3. The CAC further emphasised the design of the CAC as an 

appeal court. If the CAC was the court of first instance in 

review proceedings, it “would be a court of first instance 

insofar as the review of decisions of the Commission were 

concerned. It would not have the benefit of the considered 

decision of a specialist body, being the Tribunal. In this way, 

applicant’s interpretation would undermine the careful 

construction of the competition institutions as provided for by 

the Act”.66 

81.4. In 2008, the CAC held in Johnnic67 that the facts of TWK are 

distinguishable from Johnnic. The CAC contrasted the review 

application brought in terms of section 62 of the Competition 

Act in TWK with the review application brought in terms of 

                                            
65

 TWK par 23. 

66
 TWK par 24. 

67
 Johnnic Holdings Limited and Another v Competition Tribunal and Others in re: Mercanto (Pty) Ltd v Johnnic 

Holdings Ltd [2008] ZACAC 2 (23 September 2008) 
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PAJA, the Constitution and the common law in Johnnic. The 

CAC found that it did have first-instance jurisdiction because 

the review was framed in a constitutional manner and 

therefore rose to a constitutional matter. 68  The CAC 

reasoned that TWK concerned merger proceedings which 

was a “purely competition issue” but that Johnnic, which 

concerned the approval of a divestiture condition, was “not a 

competition but a constitutional matter”.69  

81.5. The CAC relied exclusively on the applicant’s framing of the 

case and election whether to bring a review in terms of the 

Competition Act or the Constitution. It did not deal with why, 

on the substance of the facts before the CAC, a merger issue 

is purely constitutional but a divestiture issue is not. Both 

these issues are pure competition issues. The only difference 

is the applicant’s characterisation of the dispute.  

81.6. The Court provided no further explanation as to the criteria to 

determine whether a particular review application was a 

constitutional or competition matter.  Notably, it did not 

overturn the judgment in TWK Agriculture.   

                                            
68

 Johnnic par 35.2. 

69
 Ibid. 
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82. When reconciling the two judgments, the Commission submits that 

the legal position is that the CAC will not have jurisdiction of a court 

of first instance in respect of applications for judicial review of the 

Commission’s decisions that are “purely competition issues”. 

83. No test was established by the Court to determine whether or not a 

particular matter is a “purely competition” issue. Arguably, all cases 

before the CAC raise both constitutional and competition matters. 

Yet in that thicket of overlapping issues of law, a court must work 

out the dividing line. In that process of demarcating the lines, a court 

should be astute not to allow competition issues to be dressed up 

as constitutional issues. 

84. We propose that the test should simply be whether or not the 

dispute in substance raises complex questions of competition law 

and policy or pure questions of constitutional law. A dispute whose 

resolution implicates the interpretation and application of the Act 

must necessarily first be resolved by the Tribunal, before the CAC 

can exercise jurisdiction. Yet, purely constitutional questions, which 

do not implicate the Act may be resolved by the CAC.  

85. There is much to commend in this approach. The principle of 

subsidiarity applies. As this Court has held: 
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“Once legislation to fulfil a constitutional right exists, the 

Constitution’s embodiment of that right is no longer the 

prime mechanism for its enforcement.  The legislation is 

primary.  The right in the Constitution plays only a 

subsidiary or supporting role.”70 

86. Where the legislation applies, it should be resorted to first. Here, the 

legislation stipulates in clear terms that the power to review 

decisions of the Commission lies with the Tribunal. The substance 

of the case before the CAC does not raise pure constitutional 

questions to the extent that would justify overlooking the Tribunal. 

The primary issue is the administrative review of the decision of the 

Commission to prosecute Standard Bank for alleged breaches of 

the Act. The disclosure of the record arises in that context: this 

cannot be elevated to a pure constitutional issue. In its essence the 

issue raises a mixed question of fact and law.  

87. Standard Bank contends that because the judicial review of a 

decision by the Competition Commission to refer a prohibited 

practice is susceptible to review under the principle of legality, it is 

therefore a constitutional matter as contemplated in Johnnic and 

section 62(2)(b). Subsidiarity, it must be recalled, is also a 

constitutional principle. It requires that the provisions of the statute 

                                            
70

 My Vote Counts NPC v Speaker of National Assembly and Others 2016 (1) SA 132 (CC) at para 53. 
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must first be exhausted before resort is had to a higher forum such 

as the CAC.  

88. The Commission’s decision to approve a merger, and its decision to 

refer a prohibited practice to the Tribunal are both decisions of a 

purely competition law nature which require an evaluation and 

determination by the Tribunal: 

88.1. Section 21 provides the functions of the Commission to 

include decisions to authorise, with or without conditions, 

prohibit or refer mergers of which it receives notice in terms 

of Chapter 3; investigate and evaluate alleged contraventions 

of Chapter 2, and refer matters to the Competition Tribunal 

and appear before the Tribunal as required by the 

Competition Act.  

88.2. Decisions by the Commission to approve or prohibit a merger 

are taken in terms of section 13(5)(b), 14(1)(b) or 14A(1)(b) 

of the Act.  This decision is taken in accordance with section 

12A of the Competition Act. 

88.3. Decisions by the Commission to refer a complaint to the 

Competition Tribunal are taken in terms of section 50(2)(a) 
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and the decision to refer is made “if [the Commission] 

determines that a prohibited practice has been established”.  

89. In TWK Agriculture the Court noted that the main objections raise by 

the applicant against the decision of the Commission were “the 

appropriate definition of market and whether the merger would 

cause harm.”71  Standard Bank’s grounds of review arise exclusively 

from the interpretation and application of the provisions of the 

Competition Act. 

89.1. Standard Bank alleges in the review application that the 

“initiation of a complaint against Standard Bank is manifestly 

arbitrary and irrational.”  The basis for this argument is that 

“there is no evidence of Standard Bank being party to a 

horizontal agreement, arrangement or concerted practice; no 

indication of Standard Bank party to the “overarching” 

agreement, arrangement or concerted practice to which the 

Complaint Referral relates; nor of the particular coordination 

to which the Commission resorts.”72 

89.2. The further grounds relate to: 

                                            
71

 Para 30, TWK. 

72
 Record, Vol 7, p 385, par 14.  
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89.2.1. Whether the admitted discussions and exchanges 

of information evidence an agreement between or 

concerted practice by firms in a horizontal 

relationship to fix prices, divide markets or tender 

collusively as prohibited by section 4(1)(b) of the 

Competition Act.73 (para 42.1) 

89.2.2. Whether the communications pleaded evidence 

Standard Bank’s participation as a party in the 

overarching arrangement and/or agreement 

and/or concerted practice with all the other 

respondent banks.74  

89.2.3. Whether Standard Bank is in a horizontal 

relationship as defined in the Competition Act 

with Barclays or any other respondent bank?75  

89.2.4. Whether the complaint was initiated more than 

three years after the practice had ceased as 

envisage din section 67(1) of the Competition 

Act. 76  Whether the discussion between Mr 

                                            
73

 Record, Vol 7, p 398, par 42.1 

74
 Record, Vol 7, p 399, par 42.2 

75
 Record, Vol 7, p 400, par 42.5  

76
 Ibid.  
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Brownrigg and Mr Taylor resulted in an 

agreement or concerted practice that had a 

continuing effect after 1 October 2012. 

90. These are factual and competition law issues, and should be 

approached with due deference to the expertise of the Tribunal.  As 

Davis J noted in TWK Agriculture at para 32:  

“In addition, consideration would have to be given to the 

particular expertise of the Commission in competition matters 

of this nature. It is here that the principle of deference to the 

expertise of the Tribunal or the Commission would apply. 

This is a very different enquiry to an appeal when the court 

must consider whether the record of evidence contains 

material which reveals that the decision of the lower body 

was correct.” 

91. The effect of Standard Bank’s proposed interpretation of section 62 

is that the CAC would be the court of first instance for every 

application for judicial review based on the allegation that the 

principle of legality was breached.  

92. Standard Bank’s proposed interpretation of sections 62(2) is also 

inconsistent with the general principles of interpretation and the 

scheme of the Act: 

92.1. The structure of the Act, and the position of section 62 with 

the scheme of the Act, is designed to ensure that the CAC is, 
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as its name suggests, an appeal court.  Indeed section 62 

falls under the heading “Appellate Jurisdiction”. The 

interpretation would “undermine the careful construction of 

the competition institutes provided for by the Act” 77  and 

create a scheme in which the CAC would not have the 

benefit of a considered decision of the Tribunal, the specialist 

body designated to determine competition issues.  

92.2. Neither the Competition Act nor the CAC’s Rules make 

provision for the CAC to hear applications for judicial review 

of the Commission’s decisions as a court of first instance.  In 

fact, both section 37 of the Competition Act and Part 6 of the 

CAC’s Rules make clear that the role of the CAC is to 

“review any decision of the Tribunal”.  

92.3. An interpretation of section 62 that confers on the CAC 

jurisdiction to determine any and all applications for judicial 

review would render section 37 redundant.  

92.4. If the matter is outside the scope of section 62(2)(b), that is 

the end of the dispute. Section 62(2)(a) does not create an 

independent ground of jurisdiction of the CAC.    

                                            
77

 TKW at para 24. 
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93. The untenable implication of upholding the CAC’s Review judgment 

is this: Any respondent in referral proceedings will be permitted to 

access the evidence against it to inform its answer as an 

unassailable entitlement simply because of the applicant’s styling of 

the application as a review application based on the principle of 

legality. This undermines the ordinary course of litigation and 

provides defendants in referral proceedings with entitlements which 

the Tribunal Rules do not permit.  

Conclusion on review record appeal 

94. We submit that the Commission’s application for leave to appeal 

and the appeal should succeed, with costs.   

Tembeka Ngcukaitobi 

Frances Hobden 

Lerato Zikalala 

Isabella Kentridge 

Hannine Drake 

Commission’s counsel  

16 January 2019  
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