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I, the undersigned,   

MFUNDO NGOBESE 

state under oath that:  

1 I am an adult male employed in the Cartels Division of the Competition 

Commission of South Africa. 

2 The facts contained in this affidavit are true and, unless the context indicates 

otherwise, within my personal knowledge. Where I make submission of a legal 

nature, I do so on the advice of the Applicants’ legal advisors. Attached to this 

affidavit is the confirmatory affidavit of Mrs. Musa Nombaca. 

INTRODUCTION AND QUESTIONS PRESENTED  

3 Since 2015, the Commission has been investigating price-fixing and cartel 

activity in foreign exchange trading. In 2017, the Commission referred a 

complaint to the Competition Tribunal against twenty-three banks for collusive 

practices in the forex market. Standard Bank is one of the cited banks. 

4 After the Commission’s referral, Standard Bank started the type of litigation 

strategy that the Competition Appeal Court once described as the “Stalingrad 

approach”. It has, in short, fought the Commission’s referral of the forex 

complaint to the Tribunal at every level of competition law’s institutional 

hierarchy—simultaneously. 
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5 Standard Bank started at the Commission: it applied to compel production of the 

Commission’s record of investigation under Rule 15 of the Commission Rules. 

Standard Bank also went to the Tribunal: it filed an exception to the forex 

complaint under Rule 42 of the Tribunal Rules. And for good measure, Standard 

Bank also went directly to the Competition Appeal Court: it instituted review 

proceedings—in the first instance in the Competition Appeal Court, skipping the 

Tribunal—against the Commission’s decision to refer the forex complaint to the 

Tribunal. As part of that review, Standard Bank wants a Rule 53 record of the 

Commission’s decision.  

6 Standard Bank fights the Commission on these three fronts, each taking the 

complaint further and further from answer.  

6.1 The first front—Standard Bank’s attempt to obtain the Commission’s 

record of investigation under Rule 15 of the Commission Rules—is 

currently before this Court in the form of the Commission’s application for 

leave to appeal under case number CCT 158/18. There, the Commission 

argues, amongst other things, that Standard Bank should not be allowed 

to use Rule 15 as a general right to access information for pending 

litigation. 

6.2 The second front—Standard Bank’s exception to the forex complaint in 

the Tribunal—was first dismissed because the exception was, really, a 

defence on the merits. In September 2017, the Tribunal ordered that only 

“‘pure’ exceptions” would be heard. The banks filed a fresh round of 

exceptions, which the Tribunal will hear near the end of July 2018.  
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6.3 The third front—Standard Bank’s review, under the principle of legality, of 

the Commission’s decision to refer the complaint to the Tribunal—is the 

reason for this application for leave to appeal. While its request for the 

Commission’s record of investigation and its exception were (and still are) 

pending, Standard Bank applied directly to the Competition Appeal 

Court—bypassing the Tribunal—to review and set aside the 

Commission’s referral decision.  

7 The multiple paths Standard Bank forges towards its goal of pre-litigation 

discovery is, sadly, part of a culture of gamesmanship that has developed in 

corporate responses to Commission referrals. 

8 In the Commission’s view, the real reason for Standard Bank’s review is tactical: 

the review is a vehicle for Standard Bank to access a record of the 

Commission’s decision under Rule 53 of the Uniform Rules of Court (which 

otherwise applies in the Competition Appeal Court under Rule 34(2) of the that 

Court’s Rules). The documents and information that the Commission would 

have to disclose under (Uniform) Rule 53 are, for the most part, the same 

documents and information that the Commission would have to disclose under 

(Commission) Rule 15 and which the Commission would have produced 

through normal discovery process.  

9 In response to Standard Bank’s review, the Commission counter-applied for an 

order that the Competition Appeal Court lacks jurisdiction to entertain the 

review, or, in the alternative, that the review (and the production of a Rule 53 

record) be stayed either permanently or pending the finalisation of Standard 

Bank’s request for a record of investigation under Rule 15 of the Commission’s 
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Rules. The Commission’s counter-application is still pending before the 

Competition Appeal Court.   

10 Meanwhile, on 22 June 2018, a single judge of the Competition Appeal Court 

(Boqwana JA) directed the Commission to produce the Rule 53 record of its 

decision to refer the forex complaint to the Tribunal. This is the decision that the 

Commission seeks to appeal, as well as a related punitive costs order made on 

29 May 2018.  

11 The Competition Appeal Court directed the Commission to produce a Rule 53 

record despite: 

11.1 One, the Commission’s objection, set out in its counter-application, to the 

Competition Appeal Court’s jurisdiction is still pending. There, the 

Commission objects to the Competition Appeal Court’s jurisdiction to 

even entertain Standard Bank’s review—the same review the 

Competition Appeal Court directed the Commission to produce a Rule 53 

record for.  

11.2 Two, the Commission’s application to stay Standard Bank’s review and 

the production of a Rule 53 record, also set out in the Commission’s 

counter-application, is still pending—the same record the Competition 

Appeal Court directed the Commission to produce. 

11.3 Three, the Commission’s application for leave to appeal over Standard 

Bank’s alleged (without regard to litigation process) entitlement to a 

record of investigation under Rule 15 of the Commission Rules is still 

pending—a record containing the same documents and information that 
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are contained in the Rule 53 record that the Competition Appeal Court 

directed the Commission to produce.  

11.4 Four, the Tribunal has yet to decide Standard Bank’s latest exception to 

the forex complaint.  

12 The Competition Appeal Court erred, and leave to appeal against its decisions 

should be granted, for three reasons: 

12.1 First, the Court’s order compelling the Commission to produce a Rule 53 

record went beyond the limited statutory powers of a single judge under 

section 38(2A) of the Competition Act.  

12.2 Second, the Competition Appeal Court—whether it sits with one or three 

judges—does not have jurisdiction to hear, as court of first instance, 

Standard Bank’s review. 

12.3 Third, the Court abused its discretion in awarding punitive costs against 

the Commission.  

13 This application raises questions of constitutional and general public importance 

about the jurisdiction and powers of the Competition Appeal Court. The 

questions presented are:  

13.1 First, whether the Competition Appeal Court, when sitting as a single 

judge, may compel production of a Rule 53 record under its power to 

issue “procedural directions” under section 38(2A) of the Competition Act. 

13.2 Second, whether a review of a Commission’s decision to refer a 

complaint to the Tribunal may be heard, in the first instance, by the 
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Competition Appeal Court, or whether the review must start in the 

Tribunal. 

13.3 Third, whether a single judge of the Competition Appeal Court may, 

without written reasons, make a punitive costs order against the 

Commission in the absence of the usual grounds for punitive costs.  

THE FACTS AND THE DECISION BELOW 

14 To take a step back, and to place Standard Bank’s multi-front defence to the 

forex complaint in context, it is necessary to provide some background to the 

Commission’s forex investigation and complaint referral. 

15 The Commission’s investigation relates primarily to allegations of cartel activity 

in the forex market. In February 2017, after several years of investigation, the 

Commission referred a complaint against a host of banks, including Standard 

Bank, to the Tribunal. 

16 Soon after the referral, Standard Bank asked the Commission to provide further 

details of allegations in the referral. The Commission declined because, in its 

view, the referral was sufficiently particularised to enable Standard Bank to 

plead.  

17 In March 2017, Standard Bank asked for access to the Commission’s record of 

investigation under Rule 15(1) of the Commission Rules. Standard Bank then 

applied to the Tribunal for an application to compel the Rule 15(1) record. The 

Tribunal dismissed the application, holding that Standard Bank would be 

entitled to the record during discovery only. Standard Bank appealed to the 

Competition Appeal Court, which overturned the Tribunal’s order and ordered 
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the Commission to produce the Rule 15(1) record. On 22 June 2018, the 

Commission applied for leave to appeal against the Competition Appeal Court’s 

decision. That application for leave to appeal is pending before this Court under 

case number CCT 158/18. For the reasons discussed later in this affidavit, the 

Commission believes this application for leave to appeal should be consolidated 

with that one.  

18 Meanwhile, back in May 2017, Standard Bank filed an exception to the 

Commission’s complaint. Though styled an exception, it was really a defence on 

the merits. It was dispensed with in interlocutory proceedings in the Tribunal.  

19 A second exception arrived in late March 2018, which the Tribunal will 

adjudicate in the coming weeks.  

20 Also in March 2018, shortly before it filed its second exception, Standard Bank 

sought to review the Commission’s decision to refer the forex complaint to the 

Tribunal. Standard Bank took its review straight to the Competition Appeal 

Court, skipping the Tribunal.  

21 Standard Bank’s review notice of motion is annexed as “FA1”. The notice of 

motion required the Commission to file a full Rule 53 record of its decision to 

refer the forex complaint (and Standard Bank) to the Tribunal within fifteen days 

of receipt of the notice of motion.  

22 There are three grounds to Standard Bank’s review: first, the Commission’s 

case against Standard Bank is based on a single discussion between a 

Standard Bank employee and an employee of Barclays Bank Plc; second, 

Standard Bank is an authorised foreign currency dealer under the South African 
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Exchange Control Regulations; and third, the Commission initiated the 

complaint more than three years after the discussion referred to above. 

23 In April 2018, the Commission wrote to Standard Bank and asked for an 

agreement to suspend the timelines in Standard Bank’s notice of motion 

pending the final determination of the Rule 15 litigation and Standard Bank’s 

(second) exception. Standard Bank refused, forcing the Commission to counter-

apply for a stay of the review. The counter-application notice of motion is 

annexed as “FA2”. 

24 Standard Bank then wrote to the Judge President, asking for directions under 

Rule 34(2)(a) of the Competition Appeal Court Rules. The Judge President 

designated Boqwana JA to preside as a single judge under section 38(2A) of 

the Competition Act.  

25 The Competition Appeal Court initially set a hearing date of 29 May 2018, which 

was, on the day, postponed. The Court ordered the Commission to pay 

Standard Bank’s costs on the attorney-client scale. The Court’s 29 May 2018 

order is annexed as “FA3”. 

26 On 22 June 2018, Boqwana JA, sitting as a single judge of the Competition 

Appeal Court, ordered the Commission to produce “the complete record of its 

decision to refer [Standard Bank] to the Competition Tribunal”. The Court’s 22 

June decision is annexed as “FA4”. 

27 The Court held that it had the power to order the Commission to produce a Rule 

53 record even though it was sitting as a single judge. According to the Court, 

Standard Bank’s application to compel a record counted as an “application for 
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procedural directions” under section 38(2A) of the Competition Act, and so it fell 

within a single judge’s power. In reaching that conclusion, the Court relied on 

cases that describe compliance with Rule 53 as a “procedural process” and a 

“procedural right”.  

28 The Court also rejected the Commission’s argument that it should not be 

obliged to produce a Rule 53 record before its objection to the Court’s 

jurisdiction has been adjudicated. The Court accepted that the Commission’s 

jurisdiction argument was “not unimportant” and “may require some teasing out 

by the full court.” Nonetheless, the Court held that “the filing of the [r]ecord 

automatically follows from the launching of the review” and that Standard Bank 

“does not need to clear a hurdle of showing a competent case, before it can be 

entitled to a record.”  

29 The Commission now applies for leave to appeal the Competition Appeal 

Court’s 22 June decision and its 29 May 2018 punitive costs order.  

THIS COURT HAS JURISDICTION OVER THIS APPEAL   

30 I am advised that, under section 167(3) of the Constitution, this Court has 

jurisdiction over cases that raise constitutional matters, and over other cases 

that raise arguable points of law of general public importance. This appeal 

raises both. 

31 This Court has twice recognised that cases involving the powers of the Tribunal 

raise a constitutional issue (in the Senwes and Yara litigation). The same 

should be so for cases about the powers of the Competition Appeal Court. The 

Court is a creature of statute, and its jurisdiction and powers defined in the 

Competition Act. This appeal is about the Court’s jurisdiction and powers. If, as 
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the Commission argues, the Court lacks jurisdiction to entertain Standard 

Bank’s review, or if a single judge lacks power to order production of a Rule 53 

record, then the Court below would have acted beyond its powers and contrary 

to the principle of legality.  

32 Standard Bank’s arguments in the Competition Appeal Court support the 

presence of constitutional issues in this appeal.  

32.1 First, Standard Bank’s review is brought under the principle of legality, 

which is an avenue of review anchored in the Constitution.  

32.2 Second, Standard Bank claims its review can go straight to the 

Competition Appeal Court—bypassing the Tribunal—because a review 

under the principle of legality “is a constitutional matter … provided for 

under section 62(2)(b) [of the Competition Act].”  

32.3 Third, Standard Bank supported its entitlement to a Rule 53 record with 

reference to the Constitution, stating that this Court “had held that the 

filing of a record pursuant to a review is necessary to further an 

applicant’s right of access to court.”  

33 There are also constitutional issues raised in the broader context of this 

litigation. The Commission’s investigation into cartel activity in the forex market 

forms part of the Commission’s statutory mandate to investigate contraventions 

of Chapter 2 of the Competition Act. In turn, the Competition Act gives effect to 

the constitutional rights of equality and freedom; as the Act’s preamble 

recognises, apartheid “resulted in excessive concentrations of ownership and 

control within the national economy” and “inadequate restraints against anti-
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competitive trade practices”. Cartel activity amongst domestic and foreign banks 

is no different. In addition, this appeal and the Commission’s appeal under case 

number CCT 158/18 involve the same parties and the same information and 

documents that Standard Bank seeks. The overlapping subject-matter of the 

appeals means that the constitutional issues the Commission identifies in that 

application for leave to appeal are, in effect, raised in this appeal too.  

34 This appeal also raises arguable points of law of general public importance.  

35 I show below that the Commission’s appeal is based on points of law that have, 

at least, arguable prospects of success.  

36 The Commission’s forex investigation, and the complaint pending in the 

Tribunal, affect the South African economy as a whole. Standard Bank—and 

possibly the other banks too—will gain a strategic windfall if the Competition 

Appeal Court’s order stands. Standard Bank’s windfall will, in the words of the 

Tribunal in the South African Breweries litigation, threaten “to undermine the 

right of complainants and the public … to get access to justice”. 

37 The Competition Appeal Court’s decision has broader public importance 

because of the limitless entitlement to information it gives those cited in 

complaint referrals. The effect of the Court’s decision is that all a complaint 

respondent needs to do to get strategically valuable documents and 

information—discovery, really—before answering a complaint is file a review of 

the Commission’s decision to refer the complaint to the Tribunal.  

38 The Court’s decision, in effect, declares open season on much of the 

Commission’s investigative records; after all, according to the Court, “an 
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applicant does not need to clear a hurdle of showing a competent case, before 

it can be entitled to a record.” And, what’s more, on the Court’s interpretation of 

section 38(2A) of the Competition Act, the complaint respondent need not even 

approach the full Competition Appeal Court to secure a Rule 53 record. A 

procedural direction by a single judge will do.  

39 In this way, the Competition Appeal Court’s decision opens wide a backdoor to 

information, documents, and evidence that a complaint respondent would 

otherwise be entitled to during discovery only—after answering the complaint. 

This turns the Tribunal’s discovery rules on their head, and will let complaint 

respondents tailor their defences according to what the Commission has in its 

file. That is a wholesale departure from what the Competition Act and the 

Tribunal Rules require: a complaint respondent—like any other civil litigant—

must answer first, and then get discovery. As a litigant, and especially as a 

litigant on behalf of the public, the Commission is entitled to full protection and 

benefit of the process and procedures that the Rules provide.  

40 In addition, an appeal against the Competition Appeal Court’s punitive costs 

order raises arguable points of general public importance. The Court abused its 

discretion in ordering punitive costs, which is an especially far-reaching sanction 

against a public body. The implications of punitive costs against public bodies 

on the public purse alone makes this an issue of general public importance. 

Worse, the Competition Appeal Court provided no reasons for its order. In the 

absence of reasons, there is no evidence that the Court exercised its discretion 

judicially.  

41 For these reasons, this Court has jurisdiction to hear this appeal.   
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LEAVE TO APPEAL IS IN THE INTERESTS OF JUSTICE 

42 I am advised that this Court’s test for leave to appeal turns primarily on the 

interests of justice. The interests of justice are determined, in turn, with 

reference to a range of factors including the circumstances of the parties, the 

nature of the rights involved, whether or not anyone else might be harmed by 

the relief sought, and the prospects of success.  

43 The interests of justice favour granting leave because of the broader context of 

this appeal, the far-reaching impact of the Competition Appeal Court’s decision, 

and the need for this Court’s guidance on the jurisdiction and powers of the 

Competition Appeal Court.  

44 The Commission’s forex complaint is at an important stage. The banks have yet 

to answer. If the Competition Appeal Court’s decision stands, Standard Bank 

will have unprecedented and premature access to information, documents, and 

evidence that it would ordinarily only get during discovery. The other banks will 

get access too, or at least a how-to guide to getting access. Standard Bank will 

be able to tailor its answer to the complaint according to the evidence against it, 

inverting the usual pleadings-then-discovery sequence of the Tribunal Rules.    

45 On the other side of the balance, Standard Bank will not suffer any prejudice if 

leave to appeal is granted. It will still get discovery under the Tribunal Rules 

after it answers the complaint in due course. 

46 There is also the broader public benefit in this Court’s review. This appeal is an 

ideal vehicle for this Court to give needed guidance on the jurisdiction and 
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powers of the Competition Appeal Court and resolve a split in Competition 

Appeal Court authorities. This Court’s guidance on the issues raised in this 

appeal—and the certainty it will bring—will benefit everyone: the Commission, 

the Tribunal and the Competition Appeal Court, Standard Bank as a litigant in 

the forex litigation and its progeny, and the public generally.    

47 I respectfully submit that the Commission has at least reasonable prospects of 

success in the appeal. That is, there are reasonable prospects that this Court 

will find that the Competition Appeal Court erred when it directed the 

Commission to produce a Rule 53 record, as well as when it ordered punitive 

costs against the Commission.   

The Competition Appeal Court erred in ordering the Commission to produce a Rule 
53 record 

48 For two reasons, the Competition Appeal Court erred in directing the 

Commission to produce a Rule 53 record: the Competition Appeal Court 

exceeded its power as a single judge under section 38(2A) of the Competition 

Act, and, in any event, the Competition Appeal Court lacked jurisdiction to hear 

Standard Bank’s review.  

The Competition Appeal Court, sitting as a single judge, exceeded its limited 
statutory powers  

49 Even if the Competition Appeal Court had jurisdiction to entertain Standard 

Bank’s review, the Court exceeded its powers, sitting as a single judge, under 

section 38(2A) of the Competition Act. Ordinarily, under section 38(2), the 

Judge President of the Competition Appeal Court must “assign each matter 

before the court to a bench composed of three judges of the Court.” Subsection 
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(2A) goes on to list five types of modest matters that a single judge may 

consider. The subsection states: 

“(2A)  The Judge President, or any other judge of the Competition 
Appeal Court designated by the Judge President, may sit 
alone to consider an- 

(a) appeal against a decision of an interlocutory nature, as 
prescribed by the rules of the Competition Appeal Court; 

(b) application concerning the determination or use of 
confidential information; 

(c) application for leave to appeal, as prescribed by the 
rules of the Competition Appeal Court; 

(d) application to suspend the operation and execution of 
an order that is the subject of a review or appeal; or 

(e) application for procedural directions.” 

50 The Competition Appeal Court held that an order to produce a Rule 53 record 

counts as a “procedural direction” under section 38(2A). The Court reasoned 

that compliance with Rule 53 is a “procedural process” that gives a review 

applicant a “procedural right” to a record of the challenged decision.  

51 The Court’s decision departs from the language and purpose of section 38(2A). 

None of the cases the Court cites in its decision talk to whether a record can be 

compelled under a court’s procedural or case management discretion. To the 

contrary, the fact that those disputes regarding the record were decided after 

full argument and are now reported as, to use the Court’s description, “seminal 

decision[s]” suggests that compelling a record is not the stuff of mere 

“procedural directions”. Few would argue, for example, that the record-
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entitlement questions in these “seminal” cases could have been summarily 

decided in a case management meeting with a Deputy Judge President.  

52 The plain language of section 38(2A) envisages a modest, housekeeping role 

for a single judge. The matters it allows a single judge to consider are 

distinctively non-final and routine. And for good reason: the ordinary position is 

a three-judge panel, with the greater expertise and independence that a multi-

member panel brings. The purpose of a single-judge exception is to promote 

efficiency in litigation in the Competition Appeal Court. And while there are 

efficiency gains to having a single-judge panel, there are obvious expertise and 

independence losses. The balance: a single-judge panel can hear a closed-list 

of routine matters that do not have a significant, lasting impact on litigation.  

53 The meaning of “procedural directions” must be determined in that context. The 

Competition Appeal Court did not engage with its meaning. Instead, it conflated 

“procedural directions” with “procedural right”. The procedural nature of a right 

does not mean its applicability is also a matter of procedure. A right to be heard 

in administrative law, for example, can just as easily be described as a 

procedural right. Rights to compel discovery or execute against immovable 

property, too, for example. Yet few would say that an entitlement to be heard, to 

compel discovery, or to execute against immoveable property should properly 

be decided through procedural directives.  

54 And there lies the problem: the Competition Appeal Court’s decision did not 

merely direct when the Commission should file the Rule 53 record; the Court 

decided that Standard Bank was entitled to the record in the first place. That is 

by no means certain. If, for example, the Commission is correct that Standard 
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Bank’s review should have started at the Tribunal, then the Competition Appeal 

Court lacked jurisdiction to order the Commission to produce the record. The 

logic of the Competition Appeal Court’s decision is that a review application can 

never challenge an applicant’s entitlement to a Rule 53 record. The Court’s 

decision makes it an unassailable entitlement, relegated to a question of 

procedure. With respect, that requires an enormous—and substantive—power 

to be read into the more modest phrase “procedural directions”.  

The Competition Appeal Court does not have first-instance jurisdiction over Standard 
Bank’s review 

55 There is also the anterior question whether the Competition Appeal Court—

even if stocked with a full panel of three judges—has jurisdiction to hear 

Standard Bank’s review as a court of first instance. The Commission argues it 

does not, and Standard Bank’s review should have started in the Tribunal.  

56 At the outset, I point out that the Competition Appeal Court itself described the 

Commission’s jurisdiction objection as “not unimportant”, noting that “it may 

require some teasing out by the full court.”  

57 Standard Bank argued that the Competition Appeal Court has first-instance 

jurisdiction over its review under sections 62(2)(a) and (b) of the Competition 

Act. The Competition Appeal Court did not decide the jurisdiction question; 

instead, it held that the Commission must first produce the Rule 53 record, and 

argue jurisdiction later, presumably in the hearing of the review before the full 

Court.  

58 The Competition Appeal Court’s uncoupling of the Commission’s Rule 53 

obligation from the Court’s jurisdiction was an error. If the Court did not have 
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jurisdiction to hear Standard Bank’s review, then it did not have jurisdiction to 

order the Commission to comply with the Court’s Rules. The Competition 

Appeal Court’s decision to compel production of the record begs the question 

that the Court has jurisdiction to make that order in the first place.  

59 The Court should have first decided whether it had jurisdiction to hear the 

review and invoke its powers under its Rules, including its power to compel a 

Rule 53 record. That question involves a clear split in Competition Appeal Court 

decisions over the meaning of section 62(2)(b) of the Competition Act and 

whether a review of a Commission decision is a “constitutional matter arising in 

terms of [the Competition Act]”. This appeal is an ideal vehicle for this Court to 

resolve the split.  

60 On the one side of the split—and the decision Standard Bank relied on—is 

Johnnic Holdings Ltd v Competition Tribunal [2008] SACAC 2 (23 September 

2008). There, the Competition Appeal Court held that it has first-instance review 

jurisdiction over Commission decisions because reviews are “constitutional 

matter[s]” under section 62(2)(b) of the Competition Act.  

61 The Johnnic Court declined to follow an earlier decision of the Competition 

Appeal Court—decided just one year earlier—where section 62(2)(b) was 

unsuccessfully relied on for first-instance jurisdiction. In TWK Agriculture Ltd v 

Competition Commission (67/CAC/Jan07) [2007] ZACAC 3 (7 August 2007), 

the applicant argued that the Court had first-instance jurisdiction over its review 

of a Commission merger approval. There, the Court refused to interpret section 

62(2) so broadly, cautioning against turning the Competition Appeal Court into a 

court of first instance for all reviews of Commission decisions. That, according 
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to the TWK Court, would deprive the appeal court of the “considered decision of 

a specialist body, being the Tribunal” and would “undermine the careful 

construction of the competition institutions provided for by the Act.”  

62 Standard Bank’s interpretation of section 62(2)(b) does just that: its logic means 

the Competition Appeal Court is always a court of first instance of reviews 

relating to legality of Commission decisions. Without any limiting principle, that 

interpretation will, in every review, deprive the Competition Appeal Court of the 

specialist views of the Tribunal and undermine the Act’s careful construction of 

competition institutions.  

63 The Johnnic Court distinguished TWK because the Commission decision 

reviewed in TWK involved a “purely competition issue”—a decision to approve a 

merger—while Johnnic involved a “constitutional matter”—the Commission’s 

refusal to approve a divestiture proposal. According to Johnnic, the Competition 

Appeal Court has first-instance jurisdiction—and the specialist Tribunal may be 

freely bypassed—whenever a review is based on constitutional grounds.  

64 Johnnic does not say when a review of a Commission decision has just enough 

constitutional issues to make it a constitutional matter under section 62(2)(b). 

Nor did Johnnic overrule TWK. The only way to reconcile the two decisions 

leads to an unhelpful conclusion: the Competition Appeal Court has first-

instance review jurisdiction over “any constitutional matter” but only appellate 

jurisdiction when the review raises “purely competition issues”. 

65 Arguably, all cases before the Competition Appeal Court raise both 

constitutional and competition matters. Through that thicket of overlapping 

issues of law, courts must draw a dividing line. And when lines are drawn, 
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courts should not allow competition issues to be dressed up as constitutional 

issues.  Failure by the Competition Commission to take into account certain 

factual economic factors can render its decision reviewable on grounds of the 

principle of legality but the Competition Appeal Court will be benefited by having 

the nature of such factual economic factors ventilated before the Competition 

Tribunal. 

66 The better test for when a review raises a “constitutional matter” that deserves 

the Competition Appeal Court’s first-instance jurisdiction is whether the dispute 

in substance flows from the Competition Act or the Constitution. If a dispute 

implicates the interpretation and application of the Act, it should first be resolved 

by the Tribunal. Purely constitutional questions, on the other hand, may be 

resolved by the Competition Appeal Court.  

67 That approach gives effect to the foundational principle of subsidiarity. Where 

legislation applies, it should be resorted to before the Constitution. Here, section 

27(1)(c) of the Competition Act could not be clearer: the Tribunal has the power 

to review any decision of the Commission. Standard Bank’s robust 

interpretation of section 62(2)(b), and its reliance on the principle of legality 

derived from section 1 of the Constitution, all but draws a line through section 

27(1)(c) of the Competition Act.  

68 The Commission’s decision to refer a complaint to the Tribunal is a decision of a 

purely competition-law nature that requires first-instance determination by the 

Tribunal. The Commission’s referral power is anchored in the Competition Act. 

Moreover, Standard Bank’s grounds of review arise exclusively from the 

interpretation and application of the Competition Act on the facts of that case. 
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For these reasons, the review should be adjudicated first by the Tribunal given 

its expertise and statutorily reserved role in competition law.  

69 In contrast, Standard Bank’s interpretation of section 62 converts the 

Competition Appeal Court into a first-instance court for all reviews based on the 

principle of legality. That interpretation runs against the Supreme Court of 

Appeal’s narrow interpretation of the section in Competition Commission v 

Computicket (Pty) Ltd (853/2013) [2014] ZASCA 185 (26 November 2014). 

There, the Supreme Court rightly doubted that the phrase “constitutional matter” 

in section 62(2)(b) can be interpreted so broadly because “in that wide sense, 

most, if not all disputes can ultimately be traced back to the Constitution.” The 

Supreme Court concluded that “‘constitutional matters’ in s 62(2)(b) must be 

afforded a narrower meaning.” Standard Bank’s proposed meaning could not be 

broader.  

70 In sum, the Competition Appeal Court’s decision to compel production of the 

Rule 53 record was wrong for two reasons. First, that kind of order is not a 

“procedural direction” under section 38(2A) of the Competition Act, and so the 

Court, sitting as a single judge, exceeded its statutory powers. Second, the 

Competition Appeal Court—whether it sits with one or three judges—does not 

have jurisdiction to hear Standard Bank’s review as a court of first instance.  

71 These are arguable points of law that have prospects of success for the 

Commission. An apex decision on these issues, and a resolution of split 

Competition Appeal Court authorities, will provide needed guidance in this area 

of law. 
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The Competition Appeal Court abused its discretion in awarding punitive costs 
against the Commission 

72 The hearing of Standard Bank’s request for a Rule 53 record was, at first, 

postponed. The Competition Appeal Court ordered the Commission to pay 

Standard Bank’s costs for the postponed hearing. The Court’s 29 May 2018 

order is annexed as “FA3”. The punitive costs portion of the order is as follows: 

“The Commission is ordered to pay [Standard Bank’s] full costs (i.e. 
attorney and client) in relation to the hearing on 29 May 2018, such 
costs to include the costs of two counsel.”  

73 The Competition Appeal Court’s punitive costs order was an abuse of discretion 

and warrants this Court’s review. I am advised that though costs orders are 

usually within the trial court’s discretion, this Court has, in the past, granted 

leave to appeal against costs orders when doing so is in the interests of justice.  

74 Just last year, for example, this Court granted leave to appeal over a costs 

order in Hotz v University of Cape Town 2018 (1) SA 369 (CC). The costs order 

in that case was on the normal scale and against private individuals. The costs 

order here is punitive and against a public body. For even stronger reasons 

than in Hotz, the Competition Appeal Court’s costs order warrants this Court’s 

review.  

75 To show why the Competition Appeal Court abused its discretion, I need to 

provide some further background to the timing of Standard Bank’s review and 

its request for directions from the Competition Appeal Court. 

75.1 On 20 March 2018, Standard Bank filed its review at the Competition 

Appeal Court. 



25 
 

75.2 On 13 April, the Commission filed its notice of intention to oppose the 

review. 

75.3 The same day, the Commission emailed Standard Bank. The 

Commission stated that it considered Standard Bank’s review 

“incompetent” and “fatally flawed”. Nonetheless, the Commission sought 

agreement from Standard Bank to suspend the filing times in its notice of 

motion until the final determination of the Rule 15 litigation and Standard 

Bank’s exception.  

75.4 Standard Bank replied on 16 April, rejecting the Commission’s request.  

75.5 On 20 April, Standard Bank emailed the Judge President of the 

Competition Appeal Court, asking for “directions from the [Competition 

Appeal Court] in terms of [Competition Appeal Court] Rule 34(2)(a) that 

the [Competition Appeal Court] direct the Commission to produce the 

Record in order to enable the Review to proceed”. 

75.6 The same day, the Commission filed its counter-application. The counter-

application asks for a declaration that the Competition Appeal Court does 

not have jurisdiction to hear Standard Bank’s review, or alternatively a 

stay of the review pending the finalisation of the Rule 15 litigation and 

Standard Bank’s exception.   

75.7 On 2 May 2018, the Registrar of the Competition Appeal Court, Ms 

Sibongile Moshoeshoe, emailed a directive from the Judge President 

(annexed as “FA5”). The Judge President requested the parties find 

dates by 4 May 2018 that were mutually convenient to “…appear before a 
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single judge in order to provide further directions in this matter”. The 

Judge President’s request made no mention that these “further 

directions” would include a decision on whether Standard Bank was 

entitled to a Rule 53 record.  

75.8 Over the next two days, the parties corresponded about dates based on 

their availability.  

75.9 On 3 May 2018, and before the Registrar’s indicated deadline of 4 May 

2018, Standard Bank’s lawyers emailed the Registrar (annexed as 

“FA6”). Standard Bank listed dates that suited Standard Bank and its 

lawyers, and it asked that “[the Competition Appeal Court] decides a date 

to avoid any further delay on this procedural issue.” 

75.10 The Commission’s attorneys emailed the Registrar minutes later, 

indicating that the deadline for agreeing dates had not yet passed 

(annexed as “FA7”). This was the Commission’s attempt to re-engage 

Standard Bank on mutually suitable dates. Standard Bank replied the 

same day, indicating—prematurely—that the parties had “failed to find 

common ground” and there was “no prospect” that the parties would 

agree on dates before the registrar’s deadline the next day (annexed as 

“FA8”). 

75.11 On 4 May 2018—the original deadline that was set for the parties to 

agree to a date for a hearing—the Commission’s attorneys emailed the 

Registrar indicating that the Commission was available in the whole of 

July 2018.  
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75.12 On 10 May, the Registrar emailed the parties (annexed as “FA9”) with a 

direction from the Deputy Judge President that the matter would be heard 

before a single judge on 29 May 2018.  

75.13 The next day, the Commission’s attorney, Mrs. Musa Nombaca, 

contacted the Registrar to ascertain what the appearance before the 

Competition Appeal Court on 29 May 2018 would entail. The Registrar 

indicated that this would be a pre-hearing only for the purpose of 

providing further directions. The Registrar further indicated that the single 

judge would not preside over important determinations at the 29 May 

2018 hearing. 

75.14 On 18 May 2018, the Commission’s attorney again contacted the 

Registrar telephonically to confirm the nature of proceedings on 29 May 

2018. 

75.15 On 21 May 2018, the Commission’s attorney emailed the Registrar to 

again confirm the nature of the 29 May 2018 hearing (annexed as 

“FA10”). The registrar was asked to “confirm in writing that the set down 

on 29 May 2018 is for purposes of a pre-hearing regarding the review 

application, and not the hearing itself.”  

75.16 By 22 May 2018, the Registrar had not responded. The Commission’s 

attorney sent a follow-up email (annexed as “FA11”). Late that night, the 

Registrar finally responded (annexed as “FA12”). She stated that she 

agreed with a previous email that Standard Bank’s lawyer had sent to the 

Commission, stating that the 29 May 2018 hearing was “a directions 

hearing, which is specifically to obtain directions in relation to the 
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production of the record pursuant to [Standard Bank’s] request for such 

directions.” The registrar added that the 29 May 2018 hearing was “more 

of a pre-hearing hence the Judge President decided only one judge will 

be presiding.” Though copied on the Registrar’s email, Standard Bank’s 

attorney did not object or otherwise clarify the registrar’s characterisation 

of the 29 May 2018 hearing as “more of a pre-hearing”.   

75.17 Based on this exchange, and taking the Registrar at her word, the 

Commission prepared for a pre-hearing. That is, the Commission in good 

faith believed that the 29 May 2018 hearing would entail a discussion 

around the next steps to be taken in the litigation, and a process of 

agreeing to a litigation timetable. The Commission decided that having its 

attorney appear before the CAC for this purpose was sufficient as, so it 

genuinely and reasonably believed, no arguments or legal submissions 

would be made. The 29 May 2018 hearing would be, in other words, no 

different from a case management meeting before a Deputy Judge 

President in High Court litigation.  

75.18 Then, on 25 May 2018, Standard Bank took the unusual step of filing 

heads of argument for the pre-hearing. In what it styled as “written 

submissions”, Standard Bank offered that it was filing heads of argument 

“not because they are required under this Court’s Rules, but to facilitate 

the Court’s task in issuing directions.” Up until now, there had been no 

indication whatsoever from the Registrar or the Competition Appeal Court 

that written submissions were expected. 
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75.19 Standard Bank filing submissions caught the Commission off-guard and 

prejudiced the Commission in that: first, the Commission had no 

opportunity to respond as its legal team did not have a reasonable 

opportunity to engage with Standard Bank’s submissions (which were 

received two business days before the 29 May 2018 hearing); second, 

the Commission’s legal team was not available for this purpose because 

the filing of heads of argument was never anticipated; and third, the 

Competition Appeal Court had written submissions from one party only.  

75.20 On 28 May 2018, the Commission emailed Standard Bank’s attorneys 

(annexed as “FA13”), stating in part:  

“You are precisely aware that the main point of difference 
between our respective clients is [Standard Bank’s] entitlement 
to the record. That issue is serving before this Court and the 
Competition Tribunal. It has been squarely raised by [the 
Commission’s] stay application, which is yet to be set down.  

We will not allow you to steamroll the process and undermine 
[the Commission’s] rights to a fair and lawful hearing of the 
matter. It is disingenuous for you to downplay the issue and 
thereby seek to obtain a substantive order before a single judge 
when in law, [the Commission] [is] entitled to a full court and 
other rights of fair process.” 

75.21 Standard Bank’s attorneys responded the same day (annexed as “FA14”) 

insisting Standard Bank was entitled to an order requiring production of 

the record under section 38(2A) of the Competition Act. This letter—sent 

on 28 May 2018, the day before the hearing—was the first time Standard 

Bank indicated that the directions they would seek were not merely 

administrative or of a housekeeping nature. Rather, Standard Bank would 

seek a substantive order under section 38(2A).  
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75.22 The pre-hearing was held on 29 May 2018. The Commission’s attorney 

tried to explain to the Competition Appeal Court that the Commission 

reasonably understood the hearing to be about litigation housekeeping, 

not substantive orders to produce a Rule 53 record.   

75.23 The Court postponed the hearing until 11 June, and made a punitive 

costs order against the Commission.  

76 That chronology shows that the punitive costs order against the Commission 

was unwarranted and an abuse of discretion. There is no evidence of the usual 

grounds for punitive costs orders, like bad faith, fraud, or dishonesty. The 

Commission was responsive, and responsibly attempted to confirm the nature 

of the 29 May 2018 hearing in advance.  

77 After all, it was the Competition Appeal Court’s Registrar who described the 

hearing as “more of a pre-hearing”. The Commission took the Registrar at her 

word, and prepared accordingly. The Commission reasonably believed that 

counsel’s attendance was not necessary for a mere pre-hearing. In particular, 

the Commission reasonably and in good faith believed that a pre-hearing of that 

nature would not decide Standard Bank’s entitlement to a Rule 53 record—

especially since that was “the main point of difference” between the parties and 

the subject of the Commission’s pending stay application.  

78 Punitive costs is a serious business. Courts should be, in this Court’s words, 

“very loath” to grant punitive costs in constitutional litigation. And especially 

loath against public bodies litigating under a statutory mandate. After all, 

punitive costs against public bodies are, ultimately, paid from the already-

strained public purse. It is for that reason that punitive costs against public 
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bodies are rare. They should be reserved for the most egregious of cases. With 

respect, this is simply not one of them.  

79 A punitive costs order against a public body is especially inappropriate without 

written reasons. As discretionary as costs may ordinarily be, that discretion 

must be exercised judicially. The Competition Appeal Court took the drastic step 

of punitive costs—a step it should have been “very loath” to take—without 

reasons. Yet without reasons, there is no way to tell what facts the Court 

considered and how, or even whether, it balanced the competing considerations 

at stake when punitive costs are ordered against a public body.  

80 For these reasons, the Competition Appeal Court’s punitive costs order was an 

abuse of discretion, and warrants this Court’s review. 

THIS APPLICATION SHOULD BE CONSOLIDATED WITH THE COMMISSION’S 
APPLICATION FOR LEAVE TO APPEAL UNDER CASE NUMBER CCT 158/18 

81 The Commission’s application for leave to appeal under case number CCT 

158/18 relates to, by and large, the same documents and information that 

Standard Bank seeks in this litigation as part of the Rule 53 record (though in 

CCT 158/18, Standard Bank seeks access under Rule 15 of the Commission 

Rules). 

82 The two applications for leave are between the same parties, relate to the same 

forex complaint, and are, at least in substance, about the same information and 

documents that Standard Bank seeks.  

83 Given that overlap, there is a risk of inconsistent decisions on the Commission’s 

applications for leave to appeal. Granting leave to appeal in this appeal, for 

example, will have little practical effect if leave to appeal is dismissed in CCT 
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158/18. If that happens, the Commission would then be obliged to produce the 

Rule 15 record despite that record containing, by and large, the same 

information and documents as the Rule 53 record, which would be the subject 

of a pending appeal in this Court. There would be the same inconsistency if this 

application for leave to appeal is dismissed but CCT 158/18 granted.  

84 For these reasons, it is in the interests of justice for this application for leave to 

appeal to be consolidated and considered with the Commission’s application 

under case number CCT 158/18.  

CONCLUSION  

85 For the reasons set out in this affidavit, the Commission asks for the relief in the 

notice of motion.  
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