
 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

                     Case no.:  CCT. 158/18  

In the matter between 

THE COMPETITION COMMISSION OF SOUTH AFRICA                             Applicant 

 

and 

 

STANDARD BANK OF SOUTH AFRICA LIMITED                                   Respondent 

 

___________________________________________________________________ 

 

REPLYING AFFIDAVIT 

 

___________________________________________________________________  

I, the undersigned,   

MFUNDO NGOBESE 

state under oath that:  

1 I am an adult male employed in the Cartels Division of the Competition 

Commission of South Africa. 
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2 The facts contained in this affidavit are true and, unless the context indicates 

otherwise, within my personal knowledge. Where I make submission of a legal 

nature, I do so on the advice of the Commission’s legal advisors.  

3 I deposed to the Commission’s founding affidavit in its application for leave to 

appeal under this case number (CCT 158/18). The Commission’s application for 

leave to appeal was filed on 22 June 2018, and Standard Bank filed an 

answering affidavit on 2 July 2018. 

4 The Commission’s application for leave to appeal relates to an order of the 

Competition Appeal Court requiring the Commission to produce a record of 

investigation under Rule 15 of the Commission Rules. The investigation, in turn, 

relates to allegations of cartel activity in the foreign exchange market. In 2017, 

the Commission referred a complaint arising from its investigation to the 

Competition Tribunal against a number of banks, including Standard Bank.  

5 In paragraphs 12 and 13 of its answering affidavit, Standard Bank accuses the 

Commission of: 

5.1 acting mala fide; 

5.2 being “unapologetically in contempt of court”; and 

5.3 approaching this Court with unclean hands.  

For convenience, the relevant pages of Standard Bank’s affidavit are annexed 

as “FA2”.  

6 Allegations of bad faith, contempt of court, and unclean hands should not be 

made lightly. Just last year, the Supreme Court of Appeal spoke to this point in 
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Home Talk Developments (Pty) Ltd v Ekurhuleni Metropolitan Municipality 2018 

(1) SA 391 (SCA). The Court cautioned that “the more serious the allegation of 

misconduct, the greater is the need for particulars to be given which explain the 

basis for the allegation.” The Court stressed that this is “especially so where the 

allegation that is being made is of bad faith or dishonesty.” And also just last 

year, in Matjhabeng Local Municipality v Eskom Holdings Ltd 2018 (1) SA (1) 

(CC), this Court dealt extensively with contempt of court, its seriousness, and its 

effect of “violating the dignity, repute, or authority of the court.” 

7 In short, accusing a litigant—here, a public body, no less—of bad faith and 

contempt of court is serious stuff.  

8 Standard Bank does not come close to substantiating those allegations.  

9 As for the allegation that the Commission’s “continued failure to supply the 

[Rule 15] record is mala fides”, Standard Bank only offers the following: 

9.1 The Commission asserts in its forex complaint that Standard Bank was 

party to an agreement to collude in the forex market with a number of 

other banks.  

9.2 “Inconsistently with [that] allegation … the Commission, in its stated 

attempt to deal with [Standard Bank’s] exception that the [forex] 

complaint disclosed no cause of action and/or was vague and 

embarrassing, cites a single Bloomberg chat in 2012 between 

representations of [Standard Bank] and Barclays Bank plc”. 

10 At best for Standard Bank, that all goes to the sufficiency of the Commission’s 

evidence, and the consistency of its case, against Standard Bank. The merits of 
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the complaint, in other words. That is best left to the Tribunal as the specialist 

competition-law institution. The sufficiency of the Commission’s case against 

Standard Bank is not relevant to the Commission’s application for leave to 

appeal. And, in any event, Standard Bank’s allegations about the sufficiency 

and consistency of the Commission’s case do not support an allegation of bad 

faith on the Commission’s part.  

11 At worst for Standard Bank the single piece of evidence could be found to be 

sufficient to show their participation in a collusive practice that all dealer banks 

understood to be the likely consequence when they allowed their traders to be 

participants in chatrooms with other traders. 

12 Standard Bank’s allegation of contempt of court is similarly unsupported. It is 

perhaps for that reason that Standard Bank did not bring formal contempt of 

court proceedings against the Commission, but settled for an unsolicited 

allegation in an affidavit in another forum. 

13 To support its contempt allegation, Standard Bank simply points to the 

Competition Appeal Court’s order—the subject of the Commission’s pending 

application for leave to appeal in this Court—requiring the Commission to 

produce the Rule 15 record. Because the Commission sought to appeal the 

Competition Appeal Court’s order instead of delivering the record, so Standard 

Bank says, the Commission “acted unapologetically in contempt of court”.  

14 In other words, on Standard Bank’s argument, non-compliance with a court 

order, without more, is contempt of court (“unapologetically” so, to boot).  
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15 That is not how the law on contempt of court works. According to a string of 

decisions of this Court and the Supreme Court of Appeal, much more is 

needed: 

15.1 “It is a crime unlawfully and intentionally to disobey a court order … the 

offence is committed not by mere disregard of a court order, but by the 

deliberate and intentional violation of the court’s dignity, repute or 

authority that this evinces. Honest belief that non-compliance is justified 

or proper is incompatible with that intent.” Fakie NO v CCII Systems (Pty) 

Ltd 2006 (4) SA 326 (SCA).  

15.2 “While courts do not countenance disobedience of judicial authority, it 

needs to be stressed that contempt of court does not consist of mere 

disobedience of a court order, but of the contumacious disrespect for 

judicial authority … it is necessary to consider whether, on a balance of 

probabilities, … non-compliance was born of wilfulness and mala fides.” 

Pheko v Ekurhuleni City 2015 (5) SA 600 (CC).  

15.3 “In order to give rise to contempt, a [litigant’s] non-compliance with a 

court order must be ‘wilful and mala fide’. In general terms, this means 

that the [litigant] in question, personally, must deliberately defy the court 

order … [the litigant] must have wilfully or maliciously failed to comply.” 

Matjhabeng Local Municipality v Eskom Holdings Ltd 2018 (1) SA 1 (CC). 

16 Standard Bank’s unsubstantiated allegations fall far short of the actual standard 

for contempt of court. The Commission chose to appeal the Competition Appeal 

Court’s order. The Commission is perfectly entitled to do so. Its appeal is in 

good faith and it has, for the reasons set out in the application for leave to 
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appeal, good prospects of success. An appeal against a court order almost 

invariably means the appellant will not comply with the order until the appeal is 

dismissed. That is why the ordinary rule is that applying for leave to appeal 

suspends the implementation of the order appealed against. 

17 Standard Bank’s contempt complaint really comes down to ten court days. The 

Competition Appeal Court’s made its order on 31 May 2018, requiring 

production of the Rule 15 record within five days: a deadline of 7 June. The 

Commission applied to this Court for leave to appeal on 22 June, within the 

fifteen days this Court’s Rules permit. And, under the usual rule for these things, 

the Commission’s application for leave to appeal suspended the Competition 

Appeal Court’s order. Standard Bank does not explain how that ten-day 

period—days well within this Court’s period for filing an application for leave to 

appeal—amounted to “unapologetic[] … contempt of court”.  

18 In any event, there was a good reason why the Commission did not produce the 

Rule 15 record: it intended to apply for leave to appeal. It was entitled to the full 

fifteen days to do so. Had the Commission produced the record (within five days 

of the Competition Appeal Court’s order) and then applied for leave to appeal 

(within fifteen days, as this Court’s Rules allow), the appeal would have been 

moot before it even started.  

19 For these reasons, Standard Bank’s unsubstantiated allegations in paragraphs 

12 and 13 of its answering affidavit are scandalous, vexatious, and irrelevant. 

They should be disregarded and struck out, as permitted under Rule 29 of this 

Court’s Rules, read with Rule 6(15) of the Uniform Rules of Court.  

20 To the extent necessary, a notice of motion for this relief is annexed as “RA1”.  
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________________________ 

DEPONENT 

I hereby certify that the deponent knows and understands the contents of this 

affidavit and that it is to the best of his knowledge both true and correct.  This affidavit 

was signed and sworn to before me at _________________on this the ____day of 

July 2018, and that the Regulations contained in Government Notice R.1258 of 21 

July 1972, as amended, have been complied with. 


