
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

                     Case no.:  CCT. 158/18  

In the matter between 

THE COMPETITION COMMISSION OF SOUTH AFRICA                             Applicant 

 

and 

 

STANDARD BANK OF SOUTH AFRICA LIMITED                                   Respondent 

 

___________________________________________________________________ 

 

FOUNDING AFFIDAVIT 

 

___________________________________________________________________  

I, the undersigned,   

MFUNDO NGOBESE 

state under oath that:  

1 I am an adult male employed in the Cartels Division of the Competition 

Commission of South Africa. 

2 The facts contained in this affidavit are true and, unless the context indicates 

otherwise, within my personal knowledge. Where I make submission of a legal 

nature, I do so on the advice of the Applicants’ legal advisors.  
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3 I deposed to the Commission’s founding affidavit in its application for leave to 

appeal under this case number (CCT 158/18). The Commission’s application for 

leave to appeal was filed on 22 June 2018, and Standard Bank filed an 

answering affidavit on 2 July 2018. 

4 I understand that litigants do not have an automatic right of reply in applications 

for leave to appeal. However, there is one narrow issue raised in Standard 

Bank’s answering affidavit that requires a response from the Commission.  

5 In paragraphs 12 and 13 of Standard Bank’s affidavit, Standard Bank accuses 

the Commission of acting mala fide, “unapologetically in contempt of court”, and 

with unclean hands.  

6 Those are allegations of the most serious nature. Standard Bank raises them 

for the first time in its answering affidavit. Given their severity, the Commission 

seeks leave to file a short replying affidavit annexed to this affidavit as “FA1”. 

The purpose of the replying affidavit is to respond to Standard Bank’s 

allegations and ask that paragraphs 12 and 13 be struck from Standard Bank’s 

answering affidavit.    

7 I am advised that the Supreme Court of Appeal stated in Kalil NO v Mangaung 

Metropolitan Municipality 2014 (5) SA 123 (SCA) that public bodies, when faced 

with accusations about the legality of their actions, have a duty “to take the 

court into their confidence and fully explain the facts so that an informed 

decision can be taken in the interests of the public and good governance.” That 

is what the Commission’s wants to do by filing the annexed replying affidavit: 

take this Court into its confidence and fully explain the facts in response to 

Standard Bank’s serious accusations of bad faith and contempt of court. 
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8 The Commission submits that the replying affidavit will assist the Court in 

determining the Commission’s application for leave to appeal. It will also give 

the Commission a fair opportunity to deal with Standard Bank’s unsupported 

allegations that have no relevance to the issues raised in the Commission’s 

application for leave to appeal.  

9 Standard Bank will suffer no prejudice if the Commission is granted leave to file 

its replying affidavit. The allegations of bad faith and contempt of court have 

little relevance, if any, to the merits of the Commission’s application for leave to 

appeal. In spite of that, Standard Bank chose the unfortunate path of unsolicited 

and unsupported accusations. Having chosen the accusatory path, Standard 

Bank cannot also insist that the Commission remain silent.  

10 For these reasons, it is in the interests of justice for this Court to grant leave to 

the Commission to file the replying affidavit annexed to this affidavit as “FA1”.  

 

________________________ 

DEPONENT 

I hereby certify that the deponent knows and understands the contents of this 

affidavit and that it is to the best of his knowledge both true and correct.  This affidavit 

was signed and sworn to before me at _________________on this the ____day of 

July 2018, and that the Regulations contained in Government Notice R.1258 of 21 

July 1972, as amended, have been complied with. 

 


