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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
HELD AT BRAAMFONTEIN 

 
CCT CASE NO: CCT158/18 

CAC CASE NO: 160/CAC/NOV2017 
CT CASE NO: CR212FEB17/DSC027APR17 

In the matter between:  

THE COMPETITION COMMISSION OF SOUTH AFRICA Applicant/Appellant 

and  

THE STANDARD BANK OF SOUTH AFRICA LIMITED Respondent 

___________________________________________________________________________ 
 

RESPONDENT’S ANSWERING AFFIDAVIT  

___________________________________________________________________________ 
 

I, the undersigned, 

IAN HAMISH SCOTT SINTON 

do hereby make oath and state that: 

DEPONENT, KNOWLEDGE AND AUTHORITY 

1. I am Legal Counsel for Standard Bank Group Limited and its subsidiaries of which the 

respondent, The Standard Bank of South Africa Limited ('SBSA'), is one. 

2. I am duly authorised to represent SBSA in these proceedings and to depose to this 

affidavit in support of SBSA’s opposition to the application for leave to appeal filed by 

the Competition Commission (‘the Commission’) against the 1 June 2018 judgment of 

the Competition Appeal Court (‘CAC’) in The Standard Bank of South Africa Limited v 

The Competition Commission of South Africa (case number 160/CAC/NOV2017) 
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(annexed to the founding papers in the application for leave to appeal as annexure 

MN1) (hereinafter referred to as ‘Standard Bank’).   

3. I have read the founding affidavit of Mr Mfundo Ngobese, filed in support of the 

Commission’s application for leave to appeal and I respond thereto in what follows.  I 

do not deal with every paragraph in the application, but rather engage thematically 

with the core issues which this court will need to consider in determining whether to 

grant leave to appeal.  To the extent that any allegation is not traversed generally, or 

specifically in the section dealing with selected paragraphs of the Commission’s 

application, it should be taken to be denied, unless it is consistent with what is stated 

in this affidavit. 

4. Save where specifically stated or where the context indicates otherwise, I have 

personal knowledge of the facts herein stated, or have ascertained them from the 

records of SBSA that are under my control.  

5. Where I make submissions of a legal nature, such submissions are based on the advice 

of SBSA's legal representatives, which advice I accept to be correct.   

SUMMARY OF SBSA’S GROUNDS OF OPPOSITION 

General 

6. SBSA supports the judgment of the CAC in Standard Bank, which provides a reasoned 

explanation for the finding that the Commission should have provided SBSA with 

access to the record of its investigation without regard to SBSA’s status as a litigant, 

and which confirms the judgment of the CAC in Group Five Ltd v Competition 

Commission (Case No 139/CAC/Feb16, judgment of 23 June 2016) (‘Group Five’) 

(attached to the Commission’s application for leave to appeal as annexure MN2).   
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7. The judgment in Group Five, was in turn,  based on the decision of the Supreme Court 

of Appeal (‘SCA’) in Competition Commission of South Africa v Arcelormittal South 

Africa Limited and Others [2013] 3 All SA 234 (SCA) (‘ArcelorMittal SCA’).  In Group 

Five the CAC confirmed the position as expressed in ArcelorMittal SCA (para 46) that, 

under Rule 15 of the Rules Regulating Proceedings in the Competition Commission 

(‘the Commission Rules’), the Commission is required to make available to requestors, 

the record of its investigation, without reference to the identity of the requestor as a 

litigant embroiled in proceedings initiated by the Commission.  In accordance with 

Group Five, such record is to be made available by the Commission within a 

reasonable time, having regard to the time that it might take for the Commission to 

prepare the record for inspection and copying (Group Five paras 10 to 12 and 23).  

8. The Commission’s application for leave to appeal is essentially an attempt to appeal 

the body of law on access to the Commission record that has been in place for more 

than five years, since the ArcelorMittal SCA judgment of 31 May 2013.  Indeed, the 

Commission states expressly in paragraphs 25, 38.5 and 82 to 84 of the founding 

affidavit in its application for leave to appeal against the Standard Bank judgment that 

it requires a reconsideration of Group Five (on the basis that it was wrongly decided 

(and, by necessary implication, that ArcelorMittal SCA was also wrongly decided).  

8.1. It is to be noted that the Commission also made application for leave to appeal 

to this court against the judgment in Group Five, and that on 25 October 2016 

such application for leave to appeal was refused on the basis that it bore no 

prospects of success, as appears from annexure IHS1 hereto.  This application is 

a second attempt by the Commission to convince this court of its entitlement to 
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withhold its record of investigation from litigants (and indeed other requestors), 

despite the content of Commission Rule 15, the Group Five judgement and this 

court’s refusal of leave to appeal against Group Five.   

8.2. To the best of my knowledge, the Commission did not seek to appeal the earlier 

judgment in ArcelorMittal SCA, on which the judgment in Group Five and the 

judgment in this matter were based.  

9. The Commission’s repeated attempts to avoid the consequences of judgments 

confirming its obligation to provide its record of investigation, based in part on its 

assertion that it performs an important public function (see founding affidavit paras 7, 

37, 39 to 42 and 50), flies in the face of the judgments of this court that have generally 

confirmed the obligation of public bodies to make their records available, in the spirit 

of transparency which our constitutional dispensation guarantees and promotes.  In a 

desperate attempt to defend its failure to comply with its obligations, the Commission 

seeks for a second time to convince this court to overturn Group Five.  This, after it  

deliberately flouted the clear case precedent contained in Group Five on its obligation 

to produce the record, and expressly refused to make it available to SBSA (as appears 

from annexure MN 10 to the founding affidavit in the application for leave to appeal 

at para 6). 

10. In support of its application for leave to appeal, the Commission invokes the 

Promotion of Access to Information Act 2 of 2000 (‘PAIA’) as a tool for the suppression 

of information, when the statute is intended to have the opposite effect.   

10.1. The case that it seeks to advance is that the courts ‘have created a regime where 

general access to information provisions may be utilised for pending litigation 
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thereby rendering nugatory the carefully circumscribed boundaries for the right 

to access to information created by the Legislature and its application in pending 

litigation’ (founding affidavit para 5). 

10.2. In doing so, the Commission ignores the specific access to information regime 

created under the Commission Rules (which does not include the ‘pending 

litigation’ restriction), and the fact that access to information is not sought in 

terms of PAIA in the present case.  In essence, the Commission seeks to rely on a 

section dealing with the application of PAIA (section 7) as the basis for refusing 

production of records sought in accordance with Commission Rule 15.  Section 7 

of PAIA is not a provision that regulates the type of document to which access 

may be denied, as is contemplated in Commission Rule 14(1)(e) (which entitles 

the Commission to withhold documents that it would be entitled or required to 

restrict in terms of PAIA).   The grounds for refusal of access to records are dealt 

with in sections 33 to 46 of PAIA. Furthermore, the CAC expressed itself on the 

application of PAIA in para 16 of Group Five. 

10.3. Moreover, the Commission invokes reliance on the operation of PAIA, having 

not pleaded this basis for refusal of the record in the answer to SBSA’s 

application for access to the record (as appears from its answer of 7 September 

2017 (annexure IHS2 excluding the annexures which can be made available, 

should the court so require)), and having first introduced the argument based on 

PAIA in the appeal before the CAC.   

11. There is no basis upon which to conclude that the Commission will be less able to fulfil 

its functions, including the successful prosecution of complaints of anti-competitive 
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conduct, if it is made to produce its record of investigation after referral of a 

complaint to the Competition Tribunal (‘the Tribunal’).  The Commission’s record of 

investigation will contain the basis for its conclusion that conduct in contravention of 

the Competition Act has occurred, and therefore the basis for the complaint referral.  

The Commission’s position is essentially that it does not want to make its record 

available for fear that a litigant might see how limited the record is and might 

therefore not admit to conduct beyond that for which the Commission has found 

evidence (founding affidavit paras 11, 35 to 37 and 44).  There is no proper basis for 

resisting production of the record on this ground, which runs counter to the content 

of those Commission Rules that provide for access and which lift restrictions on 

production of the record upon the event of referral of a complaint by the Commission 

(Commission Rue 15, read with Commission Rule 14(1)(c)(i)).   

12. It is SBSA’s position that the Commission’s continued failure to supply the record is 

mala fides.   

12.1. The Commission has asserted (on oath) in its complaint referral (as 

supplemented) that SBSA was party to an overarching agreement over at least a 

seven year period to act collusively in trading activities in respect of the United 

States Dollar / South African Rand trading pair with as many as 22 other 

respondents.   

12.2. Inconsistently with the allegation that there was in place such an overarching 

agreement (but consistently with an allegation that SBSA participated in only 

one form of collusion said to have given effect to the un-particularised 

overarching agreement), the Commission, in its stated attempt to deal with 
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SBSA’s exception that the complaint disclosed no cause of action and/or was 

vague and embarrassing, cites a single Bloomberg chat in 2012 between 

representatives of SBSA and Barclays Bank plc (‘Barclays’).  The allegation made 

is that these representatives ‘discussed bid offer spread’.  No allegation is made 

that agreement was reached.  On the Commission’s version, the ‘communication 

was a manifestation of the broader agreement, arrangement or collusive 

practice between respondents’ traders and a particular instance of the 

coordination of trading activities and strategies and more particularly, the 

sharing of information and understanding between the respondents’ traders as 

to bid-offer spreads’.   

12.3. The Commission’s case against SBSA, as pleaded, is thus that a single discussion 

in 2012 (where no agreement is said to have been reached) with a single 

counterparty, Barclays, that is not an authorised dealer in South Africa, and with 

whom SBSA (being an authorized dealer under South African law), therefore 

stands in a vertical relationship as supplier of foreign currency, is a 

manifestation of an agreement between twenty three global competitor banks 

that endured for at least seven years and was aimed at stifling competition.  

12.4. In an effort to avoid burdening this application unnecessarily, I do not attach the 

various affidavits filed by the Commission in which it advances the case of the 

overarching agreement, but these can be made available, should the court so 

require.   

12.5. I point out that, in respect of many of the other banks, the Commission provided 

numerous examples of chats between the representatives of those banks.  Had 
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the Commission had any such further bases in relation to SBSA, other than the 

single discussion, it would for consistency and transparency, have similarly 

disclosed these.  If the Commission had any more examples it would have, and 

to be fair to SBSA, should have, pleaded these. 

12.6. In the present matter the Commission was ordered to supply the record within 

five days of the order of the CAC.  It did not do so, and nor did it bring this 

application for leave to appeal by the time it was required to supply the record.  

Rather, it took the full 15 days available to it under Rule 19 of the rules 

regulating the proceedings in this court to launch its application.  Given that an 

order is only suspended once an application for leave to appeal is lodged in 

terms of the rules of the court (Superior Courts Act section 18(5)), the 

Commission acted unapologetically in contempt of court and section 73 of the 

Competition Act for a full two weeks when it did not supply the record.  I attach 

as annexure IHS3 a copy of a letter to the Commission where it was made aware 

of this, to no avail.   

13. The Commission does not approach this court with clean hands.   

The jurisdiction of the court to entertain appeals 

14. Following the amendment of the Constitution of the Republic of South Africa Act 108 

of 1996 (‘the Constitution’) by the Constitution Seventeenth Amendment Act of 2012 

(‘the Seventeenth Amendment’), this court now has jurisdiction over two types of 

matters: 

14.1. Constitutional matters, in terms of section 167(3)(b)(i) of the Constitution; and  
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14.2. Other matters which raise ‘an arguable point of law of general public 

importance which ought to be considered by’ this court, in terms of section 

167(3)(b)(ii) of the Constitution. 

15. The Commission invokes both as a basis for jurisdiction in the present application 

(paragraph 51 of the founding affidavit).   

16. Insofar as the application is said to raise a constitutional matter, no basis for leave to 

appeal is revealed. 

16.1. The nature of any constitutional issue raised must be such that it warrants 

consideration by this court in the public interest.   

16.2. Furthermore, in relation to constitutional matters, this court has said generally 

that ‘[i]t is impermissible for a party to rely on a constitutional complaint that 

was not pleaded’ (Phillips and Others v National Director of Public Prosecutions 

2006 (1) SA 505 CC at para 39; see also Bel Porto School Governing Body and 

Others v Premier, Western Cape, and Another 2002 (3) SA 265 (CC) at para 119).  

As this court explained in refusing leave to appeal in The Crown Restaurant CC v 

Gold Reef City Theme Park (Pty) Ltd 2008 (4) SA 16 (CC) at para 6: 

‘Litigants are once again reminded that care should be taken to identify properly at the 

time of the institution of proceedings which constitutional issue they wish to have 

addressed so that they, the courts and practitioners can ensure that all the necessary 

material is available to enable proper adjudication of cases at all levels of the judicial 

system.’ 

16.3. The Commission, having not advanced the case before the Tribunal that it could 

decline production of the record on the basis of PAIA and having not invoked the 

constitutional provisions regarding access to information, first sought to 
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introduce the point on appeal.  It has not explained in this application for leave 

to appeal why the facts and circumstances of this case warrant that this court 

entertain a constitutional point not raised in proceedings before the Tribunal.   

16.4. What the Commission contends, at the appeal stage, is that Commission Rule 15 

forms part of the greater ‘access to information’ regime under section 32 of the 

Constitution (founding affidavit paras 8 and 38).  That appears to be the basis for 

the submission that the matter is a constitutional one warranting the attention 

of this court.   

16.4.1. It is true that a combination of the principle of legality and the 

constitutional imprimatur to interpret all law in light of the Constitution 

threatens to make every matter constitutional.    

16.4.2. However, that does not mean that every ‘constitutional’ matter is to be 

entertained by this court exercising its final jurisdiction.  In S v Boesak 

2001 (1) SA 912 (CC) it was determined that the axiomatic interpretation 

of fair trial rights in findings on the evidence did not of itself mean that an 

assessment of such findings implicated the Constitution sufficiently for 

such an exercise to be a constitutional matter founding the jurisdiction of 

this Court.  The same holds true in the present instance: merely because 

the application concerns the exercise of the access to information right 

enshrined in section 32 of the Constitution does not mean that the 

judgment of the CAC implicates the Constitution sufficiently for it to be 

regarded as a constitutional matter within the jurisdiction of this court.   
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17. The Commission’s attempt to bring itself within this court’s ‘non-constitutional 

jurisdiction’, in terms of section 167(3)(b)(ii) of the Constitution, is similarly bereft of 

merit.   

17.1. The ‘point of law’ sought to be raised by the Commission, namely that the Group 

Five (and, by implication ArcelorMittal SCA) judgment is wrong and should be 

overturned is entirely unarguable.   

17.1.1. The ArcelorMittal SCA judgment, in its relevant part, turned on the proper 

interpretation of Commission Rule 15(1), which is headed ‘Access to 

information’.  Commission Rule 15(1), provides that: 

‘Any person, upon payment of the prescribed fee, may inspect or copy any 

Commission record –  

if it is not restricted information’ 

17.1.2. In that case, the SCA was asked to decide whether ‘Any person’ in 

Commission Rule 15(1) included a respondent in a complaint referral.  The 

SCA held, in paragraph 46 of the judgment: 

‘The Commission suggested in argument that AMSA is not entitled to invoke rule 

15 to obtain access to the record as the rule is aimed at providing access to 

information to the public, and not a litigant. If it is correct that a member of the 

public may gain access to the Commission record under rule 15, subject to any 

restrictions under rule 14, and this must be so on a plain reading of the rule, it 

would be absurd to prevent a litigant from being given access. This would 

mean, for example, that access could be denied to the Chief Executive Officer of 

AMSA, but not to her relatives or friends, who are members of the public. It 

follows that AMSA is entitled to the Commission record subject to any claims of 

privilege or any restriction under rule 14.’  (Emphasis supplied.) 
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17.1.3. In short, the SCA adopted and applied the plain, ordinary meaning of the 

words ‘Any person … may inspect or copy any Commission record’.  It 

found that there was nothing in the provisions, read in context, to 

preclude a respondent in a complaint referral (ie a litigant) from invoking 

the right of access, clearly provided in Commission Rule 15(1).  Indeed, it 

found that on a plain reading of the rule, it would be absurd to prevent a 

litigant from being given access. 

17.1.4. The SCA’s reasoning cannot be faulted, and was confirmed and applied by 

the CAC in Group Five and in the present matter.   

17.1.5. In Group Five the CAC, moreover, specifically addressed the question of 

the inter-relationship between PAIA and Commission Rule 15.    

17.1.5.1. In paragraphs 16 to 18, the CAC dismissed the import of judgments 

decided in terms of the PAIA by reasoning that, factually, Group Five 

sought access to the record in terms of Commission rule 15(1) and 

not in terms of any provision under the PAIA (as is true of SBSA in 

the present instance).  

17.1.5.2. In doing so, the CAC observed that Commission Rule 15 does not 

contain the same qualification as found in PAIA section 50(1)(a), nor 

an equivalent of section 7 of PAIA, from which deference to the 

Tribunal’s regulation of discovery could be derived, and considered 

that a supposed deference to discovery was entirely at odds with the 

judgment in ArcelorMittal SCA (Group Five at para 18).   
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17.2. Moreover, the ‘point of law’ is not one of general public importance.  The 

Commission’s allegations in this regard are set out in paragraph 6 of the 

founding affidavit.  They are, in summary, that ‘the practical reality of complaint 

proceedings and the facts of this case evidence the culture of tactical 

gamesmanship sought to be averted by this Court’s jurisprudence when 

excluding the application of [PAIA] from court proceedings’.  But this assertion 

fails to acknowledge the clear finding of the CAC in Group Five that, when a 

litigant seeks access to a record under Commission Rule 15(1), it does so qua 

member of the public.   

17.2.1. The CAC said, at paragraph 11 of Group Five, ‘The Tribunal correctly 

recognised that the right of access in rule 15(1) is a public-access right, not 

a right given specifically to litigants. Group Five's right in terms of rule 

15(1) vests in it as part of the unlimited class of 'any person', not as a 

respondent in complaint proceedings’.   

17.2.2. This being so, the CAC said, at paragraph 20 of Group Five, ‘Because Group 

Five's entitlement to the record in terms of rule 15(1) vests in it as an 

ordinary member of the public, not a litigant, there is no logical connection 

between its right to the record and its obligation to plead’.   

17.2.3. And in paragraph 21, the CAC concluded: 

‘If there is a dispute about whether particular information is restricted, that would 

need to be determined independently of the procedural timetable applicable to 

the complaint proceedings. It would obviously be improper for the Commission to 

delay production of its record for tactical reasons or to contrive disputes about 

privilege and confidentiality. By the same token, however, respondents should not 

be encouraged to delay the filing of their answering papers on the basis of a right 
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of access to information which has nothing to do with their status as litigants.” 

17.2.4. In summary, the CAC held in Group Five that any dispute about access to a 

record must run its own course, separate from the complaint referral 

proceedings.  It said, in no uncertain terms, that respondents in such 

proceedings cannot delay the filing of their answering papers, and hence 

the litigation, on the basis that there is a dispute over some record sought 

in terms of Commission Rule 15(1).  Put simply, it found, in favour of the 

Commission, that litigants could not invoke Commission Rule 15(1) to 

defeat the proper administration of the Competition Act (and SBSA has not 

done so in the present case, as I explain in dealing with the facts regarding 

SBSA’s efforts to obtain the record and the progression of the litigation 

before the Tribunal).  Accordingly, there is no merit in the claim that forms 

the basis upon which the Commission alleges that the matter is one of 

general public importance.  

18. Even if this Court were to find that there is an arguable point of law of general public 

importance (which is denied), this court must still decide whether it is the type of 

matter that it ‘ought’ to determine.  I am advised that this entails an exercise of this 

court’s discretion.  SBSA respectfully submits that this is not a matter ‘which ought to 

be considered by’ this Court.  This is so for two reasons: 

18.1. As I have explained in relation to constitutional matters, this court has said that 

‘[i]t is impermissible for a party to rely on a constitutional complaint that was not 

pleaded.’  This principle should apply equally to the court’s jurisdiction under 

section 167(3)(b)(ii) of the Constitution.  The point of law that the Commission 
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wants to raise was not pleaded by the Commission in its response to SBSA’s 

application before the Tribunal. 

18.2. Second, the CAC had already in its judgment in Group Five clearly signalled that 

the solution to all of the Commission’s concerns lies in an amendment to the 

Commission Rules.  It said, in paragraph 19 of Group Five, that ‘The policy 

considerations underlying s 7 of PAIA might justify the introduction of a similar 

qualification in Commission rule 15. An exclusion defined with reference to the 

purpose for which a record is requested (ie for purposes of litigation which has 

already commenced) rather than with reference to the identity of the requester 

does not give rise to the absurdity mentioned in Arcelormittal (para 46).  Where 

litigation has commenced and a record is requested by a close associate of the 

litigant, it may not be difficult to show that it has been requested for purposes of 

the litigation, ie that the requester is a front for the litigant. However, and as I 

have said, rule 15 does not currently contain any such qualification.’  Thus, the 

CAC suggested that the Commission’s apparent unhappiness in having to comply 

with its obligations under Commission Rule 15(1) could be cured by an 

amendment to the rules. 

19. In all of the above circumstances, SBSA submits that this court ought to dismiss the 

Commission’s application on jurisdictional grounds. 

20. In the alternative, SBSA submits that it is not in the interests of justice for this court to 

entertain the appeal.  

20.1. I am advised that in Competition Commission v Yara South Africa (Pty) Ltd and 

Others (9) BCLR 923 (CC), after finding that a constitutional matter did arise, the 
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Court (per Zondo AJ) held that ‘whether this Court grants or refuses the 

Commission leave to appeal depends on the view it takes as to what the interests 

of justice dictate. There are two important aspects to the question whether or 

not this Court should grant the Commission leave to appeal. The one relates to 

the merits of the appeal if leave is granted. The other is whether, assuming that 

there are prospects of success, this Court should grant leave at this stage without 

allowing the matter to first go to the Supreme Court of Appeal if the necessary 

leave were to be granted.’ 

20.2. I am advised that in line with Yara and this court’s general jurisprudence the key 

issue in deciding whether leave should be granted is whether there are any 

prospects of success.  Accordingly, I deal with the prospects of success, in detail, 

in a separate thematic section where I consider the Commission’s grounds of 

appeal. As made clear in that section, the Commission has no prospects of 

success, and on that basis, it would not be in the interests of justice to grant 

leave to appeal. 

21. In the remainder of this affidavit, I deal in greater detail with SBSA’s grounds of 

opposition, as follows: 

21.1. First, I address the unfair characterisation of SBSA’s conduct that permeates the 

Commission’s application for leave to appeal, and which falls to be disregarded 

as factually wrong and/or irrelevant to the application for leave to appeal.   

21.2. Second, I offer some submissions on the interaction between the access to 

information provisions in PAIA and in the Commission Rules.   
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21.3. Third, I address the Commission’s claim that Group Five and/or Standard Bank 

was/were wrongly decided and will demonstrate the point is unarguable.  The 

judgment in Standard Bank correctly applied the principles enunciated in 

ArcelorMittal and Group Five, which resolved all of the Commission’s alleged 

concerns, that form the basis of the claim that this matter raises a point of 

general public importance.   

21.4. Fourth, I deal with the point made by the CAC in Group Five about an 

amendment to the Commission Rules, to illustrate that this is a complex 

regulatory issue, which requires proper debate in the appropriate process of 

rule-making. 

21.5. Finally, I offer a response to selected paragraphs of the founding affidavit filed in 

support of the Commission’s application for leave to appeal.  

UNFAIR CHARACTERISATION OF SBSA’S CONDUCT 

22. In paragraph 6 of its founding affidavit, the Commission sets the tone for this 

application for leave to appeal, when it alleges that the ‘facts of this case evidence the 

culture of tactical gamesmanship’.  It says, from the outset, that it wishes to secure an 

access to information regime that ‘supports rather than stymies the objects of the 

Competition Act’, thereby suggesting that the obligation to produce its record stands 

in the way of meeting the objectives of the Competition Act (founding affidavit 

paragraph 7).   

23. In support of the Commission’s conclusion that SBSA has acted abusively, it relies on 

various facts, such as the fact that SBSA sought evidence from the Commission in 

support of the Commission’s serious allegations against it (founding affidavit 
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paragraph 10) and, thereafter, invoked Commission Rule 15 to gain access to the 

Commission’s record (founding affidavit paragraphs 13 to 15).  The Commission also 

alleges that SBSA’s exception (raised within the time period required for pleading, as I 

explain more fully below) was not a ‘proper exception’, and that it ‘showed that 

[SBSA’s] efforts at obtaining the Commission’s record of investigation had little to do 

with SBSA needing to understand the case against it in order to be able to plead.  SBSA 

has sought to obtain the Commission’s record investigation to obtain a tactical 

advantage before answering to the case against it.  Thus, even though SBSA knew the 

case against it and its defence to the case, it continued to file an exception to further 

delay its obligation to plead on the merits of the Forex Referral, while in turn pursuing 

the record of investigation’ (founding affidavit paragraphs 17 to 18).  In paragraph 21 

of the founding affidavit, it complains that SBSA knows the case against it and its 

defence to the Commission’s case.  From this, the Commission infers that ‘SBSA does 

not wish to have to answer the Forex Referral until it has had the opportunity to 

peruse the evidence against it’ and that it is ‘using rule 15(1) in order to engineer 

circumstances where it can access the record prior to the close of pleadings’ (founding 

affidavit paragraph 22).   

24. The Commission also refers to an application launched by SBSA for a review and 

setting aside of the decision of the Commission to refer the complaint against it 

(founding affidavit paragraph 28), which it says was simply an attempt at ‘another 

avenue to obtain the Commission’s record of investigation’ (founding affidavit 

paragraph 29). 
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25. It asserts that ‘SBSA’s conduct must be seen for what it is’ (founding affidavit 

paragraph 33) and that SBSA has ‘delayed its obligation to plead’ and has engaged in 

‘tactical gamesmanship’ to obtain the record prior to pleading (founding affidavit 

paragraph 34). The Commission’s central concern is that SBSA will ‘test or tailor its 

defence against what may or may not be in the investigation docket at the time of the 

referral’ (founding affidavit paragraph 11). 

26. The characterisation of SBSA’s conduct as abusive and as engagement in ‘tactical 

gamesmanship’ is unfair and vexatious and must be dismissed for being unfounded in 

fact.   

26.1. Commission Rule 15 allows any person to request access to the Commission’s 

record of investigation.  Group Five confirms that SBSA is entitled to ask for the 

record, and that it may not be declined on the basis that SBSA is a respondent in 

complaint proceedings.  In asking for the record, and pursuing an application to 

compel the Commission to comply with its obligation under Commission Rule 

15, SBSA is simply invoking a right that is available to it.  To contend this to be an 

abuse of the legal process and ask the court to deny access on this ground is 

vexatious. 

26.2. At no stage has SBSA declined to meet its obligation to plead to the 

Commission’s case.  What the Commission leaves out, conveniently, are the 

following facts: 

26.2.1. Having referred the complaint against 18 respondents on 15 February 

2017, the Commission accepted (in the face of multiple threatened 

requests for further particulars and exceptions based on an absence of 
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jurisdiction and ‘vague and embarrassing’ pleadings) at a pre-hearing 

convened by the Tribunal on 10 March 2017 that its complaint referral 

suffered from certain defects and it sought leave to supplement its 

complaint referral .  An extract from the transcript of proceedings on that 

day, attached as annexure IHS4, confirms this. 

26.2.2. Consequently, by agreement between the Commission and the parties, the 

Tribunal directed the Commission to file its supplementary affidavit by 31 

March 2017.  The respondents were directed to file any exception 

applications and/or challenges to jurisdiction by 3 May 2017 and the 

Commission was entitled to file its answering affidavits (if any) by 31 May 

2017, with such exceptions (if brought) to be heard on 20 and 21 July 

2017.  A copy of the relevant Tribunal directive is attached hereto as 

annexure IHS5.  

26.2.3. In light of the Commission having been granted leave to file a 

supplementary affidavit, on my instructions SBSA's legal representatives 

wrote to the Commission on 23 March 2017 to notify it of SBSA’s main 

points of exception identified prior to supplementation by the 

Commission.  The hope was that the Commission would bring these 

concerns into account in supplementing the complaint referral.  SBSA 

sought to ensure that the Commission would plead with clarity and 

therefore it hoped to be able to avoid an exception.  A copy of the letter is 

attached hereto as annexure IHS6.  SBSA’s actions in this regard were 

most certainly not that of a party intent to delay pleading until such time 
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as it had received the record of investigation.  Rather, SBSA sought to 

short-circuit a lengthy exception process.  

26.2.4. The Commission filed a supplementary affidavit on 31 March 2017, and 

another one on 7 April 2017.  The Commission’s supplementation was 

wholly unresponsive to the issues raised by SBSA in the correspondence.  (I 

do not attach these affidavits, so as to avoid burdening the record for 

consideration before this court, but the affidavits can be made available, 

should the court require them.  They can also be accessed at 

https://www.comptrib.co.za/publications/case-documents/competition-

commission-complaint-against-banks/, where they are identified as ‘CC’s 

supplementary founding affidavit’ and ‘CC’s further supplementary 

affidavit’).   

26.2.5. In accordance with the mentioned directive of the Tribunal, SBSA and 11 

other parties filed exception applications on 3 May 2018.  SBSA was most 

certainly not alone in contending that the Commission’s pleading was 

vague and embarrassing and that it did not disclose a cause of action, 

although it was at the time the only party that had sought access to the 

record of investigation in separate proceedings.  SBSA’s exception stood 

separately from the request for access to the record under Commission 

Rule 15.  Given that so many parties raised exceptions to the same 

pleading without requesting the record, it is disingenuous for the 

Commission to suggest that the raising of the exception on the part of 

SBSA was simply a delaying tactic aimed at receiving the record before 

https://www.comptrib.co.za/publications/case-documents/competition-commission-complaint-against-banks/
https://www.comptrib.co.za/publications/case-documents/competition-commission-complaint-against-banks/
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being required to plead.  

26.2.6. The Commission suggests that the exception was an abuse, because it 

included facts on affidavit that are not ordinarily to be introduced at the 

exception stage and because (according to it) the exception shows that 

SBSA knew what the case was that it had to meet and what its defence 

would be.  On both counts, the Commission’s objection is misplaced –  

26.2.6.1. Tribunal proceedings are sui generis and are regulated by the Rules 

for the Conduct of Proceedings in the Competition Tribunal (‘the 

Tribunal Rules’).  The Tribunal Rules do not make express provision 

for the taking of exceptions, but the Tribunal has consistently held 

that it may entertain exceptions, subject to the consideration that 

these are tailored to the Tribunal process.  This includes the 

requirement that exceptions are brought on motion, supported by a 

founding affidavit, in accordance with Tribunal Rule 42 (which 

provides for the bringing of applications not otherwise provided for 

in the Tribunal Rules).  That SBSA’s exception was not a ‘pure 

exception’ as contemplated in the High Court Rules, and therefore 

not simply brought on notice, was nothing out of the ordinary; it 

would have been absurd, I submit, to interpret the Tribunal’s 

directive that exceptions be supported by an affidavit as confining 

the affidavit to arguments of law devoid of uncontentious facts that 

could assist the Tribunal, with its inquisitorial powers, in deciding the 

exceptions.  Indeed, the Commission launched default judgement 
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proceedings against respondents who did not comply with the 

requirement that Tribunal exceptions be supported by affidavit (as 

appears from the Tribunal decision that is attached to the founding 

affidavit as annexure MN11, at para 18). 

26.2.6.2. SBSA’s complaint in the exception was two-fold: both that the 

pleading was vague and embarrassing and that the Commission 

failed to disclose a cause of action.  Even if SBSA understood 

perfectly what the case against it was (which is denied), it was 

entitled to take an exception on the basis that the pleading suffered 

from those defects.  The exception (attached to the founding 

affidavit in the application for leave to appeal as annexure MN9) 

explains in detail why SBSA contends that the referral is both vague 

and embarrassing and discloses no cause of action against SBSA.   

26.2.7. Moreover, the issues raised on exception could long have been disposed 

of, but the Commission has been responsible for delays and 

postponements that have resulted in a delay in the requirement that 

respondents answer to the complaint referral.  Had the Commission not 

conducted itself in this way, SBSA might well have been required to plead 

by the time that the order of the CAC obliging the Commission to produce 

the record came to hand. 

26.2.7.1. As indicated before, the Commission, in initially supplementing its 

complaint referral in late March and early April 2017, was wholly 

unresponsive to the facts submitted by SBSA in the SBSA letter of 23 
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March 2017.  It did nothing to avoid the bringing of an exception by 

SBSA.   

26.2.7.2. The Commission elected not to file, within the time period 

prescribed by the Tribunal, an answering affidavit in response to 

SBSA’s exception application (as is the practice in the Tribunal, and 

was provided for in the directions) thereby leaving the facts deposed 

to undisputed.  Instead, it wrote a letter to the Tribunal, copying 

SBSA's legal representatives, on 16 May 2017 (attached as annexure 

IHS7) stating that it had elected not to answer the exception 

applications, including SBSA's application.  It requested that SBSA's 

application be set down for hearing on an expedited basis.  The 

Tribunal refused the Commission's request on the basis that a 

timetable had been decided at the pre-hearing and that the further 

conduct of the exception applications would be discussed at a 

further pre-hearing. 

26.2.7.3. The exceptions filed on 3 May 2017 were set down for hearing 

before the Tribunal on 20 and 21 July 2017, in accordance with the 

aforementioned Tribunal directive.  

26.2.7.4. However, at a pre-hearing convened on 23 June 2017 (for the 

purpose of determining the procedure for the exception hearing), 

the exceptions were removed from the roll on the basis that the 

Commission wished to join further respondents and therefore the 

Tribunal would not be ready to hear the exceptions (all of which it 
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wished to have heard together) on 20 and 21 July 2017.  The 

Commission also intimated that it now wished to file answering 

affidavits in respect of the exception applications that raised factual 

matter.    As appears from the transcript of proceedings of that day 

(relevant extract (pages 50 to 52 and 54 to 57) attached as annexure 

IHS8), the Commission required a postponement in order to get its 

‘ducks in [a] row’ and the Tribunal Chairperson expressed his 

displeasure at the Commission’s conduct: 

‘I regret what has happened today. We had hoped not to be there and I 

have to say to the Commission and I’m afraid I’ve got to say certain harsh 

things; that these problems should have been anticipated. There was 

enough time to deal with the matter and they’ve got to give very, very 

serious consideration as to where this case is or the case is against 

particular respondents, because we can’t have this happening again and 

I’m pleased Mr Ngcukaitobi to hear you saying that there needs to be a 

rethink on these things. I think a rethink is necessary so that people are 

not put to the expense and the prejudice that they are at the moment, but 

I’m afraid that’s as far as we can take it today.’ 

(Emphasis supplied) 

26.2.7.5. The Tribunal chairperson explained that it was in the hands of the 

Commission as to when a further pre-hearing would be called.   

26.2.7.6. The Commission, despite having been afforded an opportunity to do 

so at its counsel’s request, did not file any answer to the exception 

applications.  Instead, on 4 July 2017 the Commission's attorneys 

again requested that SBSA’s exception application be enrolled for 

hearing absent any answer from the Commission (Annexure IHS9). 
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26.2.7.7. Due to the uncertainty of the Commission's position, the Tribunal 

issued a directive on 7 July 2017 attached as Annexure IHS10, in 

which it called upon the Commission to deal with the issue of filing 

answers and bring a formal application to hear the exception 

applications separately.   

26.2.7.8. In what the Tribunal termed a ‘surprising move’, the Commission 

brought default applications against several respondents, on the 

basis that their exceptions were defective.  Such an application was 

not brought in respect of SBSA (even though the Commission now 

seeks to advance the case that the SBSA exception was not 

‘proper’).  At the same time, the Commission also brought an 

application for separation of the various exceptions (‘Separation 

Application’) on 24 July 2017 (see Tribunal decision (attached as 

annexure MN11 to the founding affidavit) at para 18). 

26.2.7.9. The hearing of the various applications was set down for 28 August 

2018. 

26.2.7.10. In directions issued on 25 August 2017, the Tribunal directed that 

the Separation Application would be heard first on 28 August 2017, 

whereafter the exception applications, as well as the Commission’s 

default applications, SBSA’s application for access to the record and 

Investec Bank Limited’s request for further particularity would be set 

down for hearing.  A copy of the directive is attached hereto as 

annexure IHS11.   
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26.2.7.11. On 28 August 2017, the Tribunal heard the Commission's Separation 

Application (Tribunal decision para 18). 

26.2.7.12. On 5 September 2017 the Tribunal issued its order.  It confirmed the 

directions made at the Separation Application hearing that the 

exceptions, insofar as they relate to issues of law, were set down for 

hearing from 24 to 26 January 2018, as appears from annexure 

IHS12 hereto.  The same order provided for the hearing of SBSA’s 

discrete access to the record application on 18 September 2017.  

Significantly as regards the Commission’s contention that SBSA is 

delaying pleading its defence for improper tactical reasons, none of 

the respondents was required to file answers to the complaint 

referral until these exceptions were determined (Tribunal decision 

para 20). 

26.2.7.13. On 6 November 2017, the Commission's attorney distributed an 

affidavit deposed to by the lead investigator, which included further 

particularity regarding various charges.  That affidavit was 

'withdrawn' on 7 November 2017. 

26.2.7.14. After the filing of heads of argument for the exceptions (within the 

time directed by the Tribunal) by the various respondents (setting 

out their argument in support of their various exceptions) in 

November 2017, the Commission filed a further supplementary 

affidavit on 20 December 2017 that was stated to be an intended 

cure for various of the exceptions and similarly included further 
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particularity regarding various charges.  In essence, this affidavit was 

the same as the withdrawn affidavit of November 2017. 

26.2.7.15. On 12 January 2018  the Tribunal issued a further set of directions 

(attached as annexure IHS13), recording inter alia the following: 

‘1. According to the Tribunal’s order issued on 5 September 2017, the 

exception applications of the respondents were set-down to be 

heard from 24-26 January 2018.  In the order, the Tribunal set out a 

timetable for the further conduct of proceedings.  

2. The Commission has not filed its heads of argument on the dates 

directed and instead on 20 December 2017, filed a supplementary 

affidavit which, inter alia, includes its intention to join new 

respondents to the proceedings.  This means that the timetable has 

not been adhered to.  … 

3. In the circumstances the Tribunal has decided that granting further 

directions is appropriate … .  In brief, the exception applications are 

postponed and instead a pre-hearing is set down for 24 January 

2018.’   

(Emphasis supplied) 

26.2.7.16. The pre-hearing was duly convened on 24 January 2018.  In 

consequence of the pre-hearing, the Tribunal issued a further set of 

directions on 26 January 2018 (attached as annexure IHS14), to 

regulate the answers to the Commission’s purported joinder of 

further respondents to the complaint referral, and the exceptions.  

In accordance with the directive, fresh exceptions had to be filed by 

29 March 2018 to replace the first set of exceptions (at para 6).   
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26.2.7.17. SBSA filed its new exception, in accordance with the Tribunal 

directive, on 29 March 2018.  It has also complied with the 

requirement that heads of argument in relation to the fresh 

exception be filed by 15 June 2018 (Tribunal direction of 26 January 

2018 at para 13).  Fifteen other respondents have similarly filed 

exceptions and/or opposition to the Commission’s attempt to join 

further parties.  The exceptions are due to be heard over five days 

from 30 July to 3 August 2018 (Tribunal direction of 26 January 2018 

at para 8).   

26.2.8. I submit it to be clear from the above history that the fact that the 

exceptions have not yet been heard and consequently that the time for 

SBSA to plead its defences has not yet arrived, is of the Commission’s own 

doing.  SBSA has tendered throughout to plead if it is required to do so, 

and made plain that its willingness to do so was not dependent on having 

received the record.  The simple point is that SBSA has not been required 

to plead.  The Tribunal has made plain, and so directed, that it does not 

expect any respondent (including SBSA) to plead until such time as all of 

the exceptions have been disposed of (Tribunal decision annexed to the 

founding affidavit as annexure MN11 at para 20).  This makes sense, for it 

would become entirely unworkable in a matter with as many as 23 

respondents for them to plead to what could potentially be different 

versions of the founding papers (if any of the exceptions are upheld and 

amendments follow).   
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26.3. The Commission’s reliance on SBSA’s application for a review as evidence of 

abusive conduct is similarly misplaced.  SBSA has relied on the case law of the 

CAC and the SCA in which these courts accepted, in analogous circumstances, 

that the issue of whether there has indeed been a referral to the Tribunal in 

accordance with the applicable law is not a matter to be delayed until a later 

stage in the proceedings, but may competently be determined at the outset.  In 

its review papers, SBSA explained that -   

26.3.1. If there has been no valid referral, that is a jurisdictional issue, properly to 

be determined at this stage.  SBSA brought the review when it did, on the 

basis of its submission that SBSA ought not to be subjected to the 

prejudice of a hearing entailing defending itself against the referral, for 

which the Commission’s investigation of the complaint against SBSA  

shows no evidentiary or factual basis.  Participation in such a hearing 

(particularly one in which as many as 23 respondents are cited) necessarily 

requires the involvement of considerable personnel resources, as well as 

costs, which costs SBSA cannot recover in the event of the referral being 

unsuccessful in respect of it.   

26.3.2. Further litigation in respect of the referral will also lead to a waste of 

public funds in respect of a complaint against SBSA that ought not to have 

been referred.  The Tribunal’s resources similarly ought not to be misused 

in this manner.   

27. In these circumstances, the actions of SBSA cannot be held to have been abusive; any 

allegations to this effect as levelled in the application for leave to appeal are vexatious 
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and must be disregarded.   

THE INTERACTION BETWEEN COMMISSION RULE 15 AND THE REGULATION OF ACCESS TO 

INFORMATION UNDER PAIA, IN LIGHT OF THE CONSTITUTION 

28. Section 32(1) of the Constitution provides that any person has the right of access to 

information held by the state.  Section 32(2) provides for the enactment of national 

legislation to give effect to the right, and to provide for ‘reasonable measures to 

alleviate the administrative and financial burden on the state’.  It is trite that the 

access to information provision is fundamentally connected to South Africa’s effort to 

create a constitutional democracy based fundamentally on the principles of openness 

and transparency.  The need for open and accountable state action is particularly 

important in light of South Africa’s recent past which was characterised by secrecy, 

and where vital decisions were taken behind closed doors on the basis of documents 

to which the public (including persons whose rights or interests were detrimentally 

affected by the relevant decisions) could not have access. 

29. PAIA is, of course, the piece of legislation that was enacted to comply with the section 

32(2) provision.  Broadly speaking, PAIA provides for access to records held by both 

public and private bodies, and sets out the grounds on which disclosure must or may 

be refused and the manner in which such grounds may be overridden in the public 

interest, as well as mechanisms for the resolution of disputes over access, notably 

judicial review.   

30. Section 5 of PAIA provides that it prevails over legislation inconsistent with it, but the 

same is not true of subsequent inconsistent legislation.  Even if the access to 

information regime created under Commission Rule 15 (being subordinate legislation 
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specifically devised to apply to the Commission) is inconsistent with PAIA (which is 

denied), it falls to be challenged only as being inconsistent with section 32 of the 

Constitution and not for being inconsistent with PAIA.   

31. The inconsistency ostensibly contended for in the present instance, is that - 

31.1. The access afforded by PAIA (in accordance with section 7(1) thereof) does not 

apply to a record that is requested for purposes of pending criminal or civil 

proceedings, where the production of or access to that record is provided for in 

any other law; 

31.2. Commission Rule 15, as interpreted and applied by the CAC and the SCA, allows 

a respondent in complaint referral proceedings to gain access to the record of 

the Commission’s record of investigation after the Commission has referred the 

complaint (ie after proceedings have been instituted).   

32. The criticism is not valid.   

32.1. The point that the Commission raises misses the fact that section 7 of PAIA 

regulates that to which PAIA applies or does not apply.  Section 7 of PAIA is not a 

provision that regulates the type of document to which access may be denied, 

as is contemplated in Commission Rule 14(1)(e). 

32.2. The purpose of section 7(1) is to ensure that the application of PAIA does not 

impact on the current rules relating to discovery and compulsion of evidence at 

criminal and civil trials.  Proceedings in the Tribunal are neither civil nor criminal 

proceedings regulated by court procedures; rather they are sui generis 

administrative proceedings regulated by the Tribunal Rules.  The Tribunal Rules 

contain no specific provision mandating discovery procedures, and discovery, if 
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any, is dependent on the exercise of discretion by the Tribunal to make provision 

for discovery in particular circumstances (as the CAC recognised in Group Five, 

by reference to Tribunal Rule 22(1)(c)(v) at paras 15 to 16).  The consideration 

that underpins the reason for the non-application of PAIA in the identified cases 

does not exist in relation to Commission Rule 15.   

32.3. Moreover, there are three elements that must apply before section 7 of PAIA is 

applied. The request must be for the purpose of criminal or civil proceedings, 

the request must be after the commencement of such proceedings, and the 

production of the records must be provided for in another law.  Even assuming 

that both of the first two conditions are met in the present case (ie assuming 

that SBSA is requesting the record for purposes of the proceedings before the 

Tribunal, which commenced upon referral), the third is not, at least not in the 

manner contended for by the Commission: 

32.3.1. As I have explained, the Tribunal Rules do not make provision for discovery 

as of right, contrary to the case in the High Court Rules, for example.  At 

best for the Commission, the Tribunal Rules contemplate that the Tribunal 

might exercise a discretion to give directions in this regard.  But the fact 

that the Tribunal may, in the exercise of its discretion, order discovery in 

particular cases, does not amount to the enactment in a piece of law of a 

right to discovery.  Accordingly, on this basis, PAIA may be argued to apply 

to requests for Commission records, and only the restrictions contained in 

the substantive provisions of PAIA (in sections 33 to 46) may be relied on 

to decline production.  
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32.3.2. On the other hand (and contrary to the case that the Commission seeks to 

advance), PAIA might be considered not to find application in requests for 

access to information from the Commission, on the basis that Commission 

Rule 15 is ‘another’ law that regulates access to information.  That rule 

provides for the Commission to grant access to its record, unless the 

information is restricted.  And, in accordance with Commission Rule 

14(1)(c)(i), the record of the Commission’s investigation is only ‘restricted 

information until the Competition Commission issues a referral or notice of 

non-referral in respect of that complaint’.  SBSA accepts that the 

Commission may, in accordance with Commission Rule 14(1)(e) restrict 

access to particular records on the basis of the substantive restrictions 

contained in sections 33 to 46 of PAIA, but it cannot rely on section 7 of 

PAIA to suggest that its record of investigation is not susceptible to 

production.   

33. In these circumstances, the entire basis for the Commission’s application for leave to 

appeal, and its contention that Group Five and Standard Bank were wrongly decided, 

fall away.   

ARCELORMITTAL, GROUP FIVE AND STANDARD BANK WERE NOT WRONGLY DECIDED 

34. SBSA submits that Group Five was not wrongly decided, and nor, in consequence, was 

SBSA.  Neither was ArcelorMittal SCA, which formed the basis of the judgment in 

Group Five.   

35. Commission Rule 15 is headed ‘Access to information’, and provides for inspection or 

copying of any Commission record by any person, if it is not restricted information, 
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against payment of the prescribed fee.   

36. In ArcelorMittal SCA (at paragraph 46, quoted above), the SCA made plain that it 

would be absurd to deny a litigant in Tribunal proceedings access to the Commission 

record if any other person could obtain the record.  The SCA held that a litigant’s right 

to the Commission’s record was indistinguishable from the right afforded to a 

member of the public. 

37. The words ‘upon payment of the prescribed fee’ plainly indicate that a requester’s 

right to inspect and copy the Commission’s record arises upon request and tender of 

the relevant fee.  In the present case, that tender was made by SBSA on 1 March 

2017.  The Commission’s duty, to permit any person to inspect and copy the record 

requested, must correspond to that right and arise at the same time.   

38. By virtue of rule 15(1)(a) (‘if it is not restricted information’), this provision must 

necessarily be read with Commission Rule 14(1), which sets out ‘classes of 

information’ that are ‘restricted’.  As I have explained hereinabove, Commission Rule 

14(1)(c)(i) provides for a referral or non-referral of a complaint to be the trigger event 

removing the restriction from certain information, which up to that point was 

restricted 

39. The meaning of these rules is clear.  Commission Rule 15(1), read with Commission 

Rule 14(1)(c)(i), gives SBSA a right to inspect and copy, i.e. to access, ‘all the 

information received by the Commission during its investigation’ of the complaint, as 

that information ceased to be ‘restricted information’ when the Commission ‘issued’ 

the Complaint Referral in respect of that complaint on 15 February 2017 (unless 

certain parts of the record fall within a class of documents otherwise restricted under 
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Commission Rule 14, including the substantive restrictions of PAIA, as contemplated in 

Commission Rule 14(1)(e).  (Notably, no case  has  been made out by the Commission 

at any stage in the proceedings relating to SBSA’s request for access to the record of 

investigation that the records fall to be restricted on any of these bases.  The 

Commission has relied only on SBSA’s identity as a litigant, and SBSA’s alleged 

‘leveraging’ of that position.) 

40. Thus, it is clear that the right to the Commission’s record can be exercised at the 

moment that the complaint referral in respect of the complaint is filed.  Conversely, at 

the moment that the right is exercised, pursuant to a request and tender of the 

prescribed fee, the Commission has an obligation or duty to permit access, ie to 

produce, all of the ‘information received by the Commission during its investigation of 

the complaint’.  This, of course, comprises the various documents in the Commission’s 

investigation record (subject only to such exceptions as are otherwise provided for in 

Commission Rule 14). 

41. I am advised that when interpreting a statute (or regulation), the objective is to 

ascertain the meaning of the words used in the statute and is objective in form. 

Accordingly, the starting point in any interpretative inquiry is always the ordinary 

grammatical, dictionary or literal meaning of the words themselves.  Courts are thus 

required to look first at the language of the provision, in its context, and when the 

words are clear and unambiguous, to place upon them their grammatical 

construction, and to give them their ordinary effect.  It must, however, be appreciated 

that strict adherence to the ordinary grammatical, dictionary or literal meaning of the 

words may produce an interpretive result so absurd and repugnant to common sense 
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that it could hardly be said to have been intended.  And, where the context makes it 

plain that adhering to the meaning suggested by apparently plain language would lead 

to glaring absurdity, the court will ascribe a meaning to the language that avoids the 

absurdity. 

42. In ArcelorMittal the SCA said that Commission Rule 15 was indeed clear and 

unambiguous.  It found further that the introduction of any qualification to the rule 

on the basis of the identity of the requester would introduce absurdity.  Implicitly, it 

found that there was no absurdity that had to be avoided and, accordingly, there 

was no warrant to treat a respondent differently from any member of the public. 

43. This reasoning cannot be faulted. 

44. The Commission, however, seeks to argue that despite the plain meaning of the 

wording of Commission Rule 15(1), it must be qualified, because the Commission 

alleges that once any form of litigation has commenced, any right of access to 

information evaporates and a litigant can only rely upon a right of discovery once 

pleadings have closed.  In doing so, the Commission places considerable reliance on 

PFE International Inc (BV/) and Others v Industrial Development Corporation of South 

Africa Ltd 2013 (1) SA 1 (CC); 2013 (1) BCLR 55 (CC). 

45. But that case is clearly distinguishable, as the CAC found in paragraphs 16 to 18 of 

Group Five.  These paragraphs should be read carefully.   

46. I also refer this court to the discussion above about the interaction between PAIA and 

Commission Rule 15, which explains why the CAC correctly declined to apply case law 

relating to PAIA in the context of requests for access to the record under Commission 

Rule 15.   



 

15/268906_1 38 

38 

47. In following Group Five, the CAC in Standard Bank correctly drew the distinction 

between section 7 of PAIA and its substantive provisions (see paras 26 to 34 of 

annexure MN1 to the founding affidavit in the application for leave to appeal). The 

CAC was accordingly correct in ignoring the purpose for which SBSA seeks the record, 

on the basis that Commission Rules 14 and 15 do not allow for the Commission to 

restrict access by reference to such purpose.   

THE ALLEGED INCONSISTENCY IN JUDICIAL PRONOUNCEMENTS IS NO INCONSISTENCY AT 

ALL 

48. The Commission advances as a basis for the grant of leave to appeal the alleged 

‘inconsistency’ between decisions of the Tribunal and judgments of the CAC, which it 

asserts requires clarification from this court.  It devotes an entire section (spanning 10 

paragraphs) to this (founding affidavit paras 76 to 85), although it does not make clear 

the nature of the inconsistency between Tribunal and CAC precedent.   

49. Be that as it may, the alleged ‘inconsistency’ between pronouncements of the Tribunal 

(an administrative tribunal) and the judgments of the CAC (and the SCA, for that 

matter) provides no reason for this court to intervene.  The CAC is the appellate body 

to which appeals against decisions of the Tribunal lie.  Every judgment of the CAC that 

overturns a decision of the Tribunal is ‘inconsistent’ with the Tribunal decision.  And, 

as the CAC made clear in the present case, ‘when the Tribunal applies the general law 

– as it always must – it must apply it as it finds it, whether in previous decisions by 

itself or in decisions of [the CAC]. But since it is not a court, it does not itself establish 

precedent, whether binding on itself or anyone else.  It is however bound by the 

decisions of [the CAC]’.  There is no equivalence in status between the decisions of the 
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Tribunal and the CAC, and in the case of inconsistency between decisions of the 

Tribunal and the judgments of the CAC, the judgments of the CAC are to be followed.  

Establishing this basic principle does not require the intervention of this court. 

THE ALLEGED IMPRACTICALITY OF GROUP FIVE AND STANDARD BANK 

50. The Commission seeks to rely on the ‘practical reality of complaint proceedings’, 

which it asserts the Standard Bank judgment of the CAC ignores (founding affidavit 

paragraph 6).  It also makes the allegation that ‘in light of the impractical effects of the 

judgment’, the public interest demands consideration of the appeal (founding affidavit 

paragraph 7). 

51. There is no merit in this argument.  The CAC in Group Five, and again in Standard 

Bank, has clarified that:  

51.1. It follows from the ArcelorMittal judgment that a respondent’s right to the 

record and the Commission’s corresponding obligation to produce it, are not 

dependent on, or in any way linked to, the stage of pleadings in the matter (ie 

whether the respondent has filed its answering affidavit and pleadings have 

closed).   

51.2. Thus, the ‘timing of access’ to the Commission’s record cannot be made to 

depend on whether or not the person seeking access is (i) a respondent in the 

complaint to which the record relates and (ii) whether or not the pleadings have 

closed.   

51.3. Any person, including a respondent, seeking access to the record has a right to 

access it upon payment of the prescribed fee (and that a request and tender of 

payment is sufficient).   
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51.4. There is no provision of the Commission Rules which permits the Commission to 

exercise a discretion as to when it produces the record, pursuant to such a 

request and tender.  Accordingly, the Commission is not entitled to refuse to 

produce the record having regard to whether the requester is a respondent in 

the complaint and on the basis that the respondent had not yet filed its 

answering affidavit and pleadings have closed. 

51.5. Conversely, a litigant is not entitled to refuse to file its answering affidavit on the 

basis that it has not yet been given access to some or all of the documents in the 

Commission’s record pursuant to a Commission Rule 15 request. 

52. It also bears emphasis that under Commission Rule 15 the Commission is not required 

to ‘create’ or ‘prepare’ a record, pursuant to a request.  It is required to permit a 

requester to inspect and copy those ‘records’ which constitute the information 

received by the Commission during its investigation.  As I have explained hereinabove, 

Commission Rule 14 indicates that those records become ‘unrestricted’ at the moment 

that the complaint referral is filed.  It is at that moment that they should be available 

for inspection and copying to ‘any person’.  Put simply, SBSA submits the Commission 

should be ready to permit access when it files the complaint referral or issues a notice 

of non-referral, or at least shortly thereafter.  If it is not ready, it should delay filing the 

referral, or issuing the notice, until it is. 

53. In paragraphs 20 and 21 of its judgment in Group Five, the CAC found: 

‘[20]The Commission was thus wrong to assert that it did not have to comply with rule 15(1) 

until the post-pleading discovery stage. By the same token, though, Group Five was wrong in 

linking its obligation to file answering papers to the Commission's obligation in terms of rule 

15(1 ). Because Group Five's entitlement to the record in terms of rule 15(1) vests in it as an 
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ordinary member of the public, not a litigant, there is no logical connection between its right to 

the record and its obligation to plead. 

[21] Whether due compliance by the Commission with rule 15(1) would result in respondents 

getting access to the requested record before they have to file answering papers would depend 

inter alia on when the respondent requests access and the amount of time the Commission 

reasonably requires, in the particular circumstances of the case, to list the documents in its 

record and identify those parts which constitute restricted information. If there is a dispute 

about whether particular information is restricted, that would need to be determined 

independently of the procedural timetable applicable to the complaint proceedings. It would 

obviously be improper for the Commission to delay production of its record for tactical reasons 

or to contrive disputes about privilege and confidentiality. By the same token, however, 

respondents should not be encouraged to delay the filing of their answering papers on the 

basis of a right of access to information which has nothing to do with their status as litigants.’ 

54. Thus, the CAC held that any dispute about access to a record must run its own course, 

separate from the complaint referral proceedings.  It said, in effect, that there are two 

streams: (i) the complaint referral stream and (ii) if access is sought under Commission 

Rule 15(1), a right of access to information stream.  The CAC found that the two 

streams do not cross each other.  It said plainly that it would be improper for 

respondents in complaint referral proceedings to delay the filing of their answering 

papers, and hence the litigation, on the basis that there is a dispute over some record 

sought in terms of Commission Rule 15(1).   

55. Put differently, it found, in favour of the Commission, that litigants could not invoke 

Commission Rule 15(1) to ‘engage in tactical gamesmanship’ (as the Commission 

wrongly alleges SBSA is doing in paragraph 6 of the founding affidavit in the present 

application for leave to appeal).   

56. The unwarranted attempt of the Commission to accuse SBSA of tactical 

gamesmanship has been dealt with in full above.  In any event, any attempt by SBSA 
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to refuse to comply with its pleading obligations when they arise, can, and no doubt 

will, be dealt with appropriately by the Tribunal in the regulation of the complaint 

referral proceedings.   

57. Accordingly, there is no merit in the claim that the Group Five or Standard Bank 

judgments of the CAC, or the ArcelorMittal SCA judgment before it, are ‘impractical’.   

58. There is thus no basis for the Commission’s allegation that there is an overwhelming 

public interest for this Court to hear the application.  For this reason too, the 

application for leave ought to be refused. 

THE SUGGESTED AMENDMENT TO THE COMMISSION RULES 

59. In paragraph 19 of the judgment in Group Five, the CAC said that: 

‘The policy considerations underlying s 7 of PAIA might justify the introduction of a similar 

qualification in Commission rule 15. An exclusion defined with reference to the purpose for 

which a record is requested (ie for purposes of litigation which has already commenced) 

rather than with reference to the identity of the requester does not give rise to the absurdity 

mentioned in Arcelormittal (para 46).  Where litigation has commenced and a record is 

requested by a close associate of the litigant, it may not be difficult to show that it has been 

requested for purposes of the litigation, ie that the requester is a front for the litigant. 

However, and as I have said, rule 15 does not currently contain any such qualification.’   

60. I submit that the CAC was saying, in effect, that the Commission’s apparent 

disgruntlement with the ArcelorMittal judgment can be cured by it seeking an 

amendment to its rules.   Of course, the same could be said of its apparent 

dissatisfaction with the judgment in Group Five or Standard Bank.   

61. This is a further reason, with respect, that this Court ought not to hear the appeal. 
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62. SBSA submits that the Commission Rules already reflect a conscious policy decision 

not to include a limitation similar to section 7 of PAIA.  The drafters of the rules were 

plainly aware of PAIA, since Commission Rule 14(1)(e) makes express reference to the 

substantive basis for declining to produce records under PAIA.   

63. An amendment to the Commission Rules would require proper debate, during the 

process of rule-making.  A number of considerations, not mentioned or fully dealt with 

by the Commission in its affidavit, come into play. 

63.1. First, the Commission is not an ordinary litigant.  It is the investigator of the 

complaint.  In that role, it has vast powers which it can use to obtain 

information, inter alia from the respondent.  It has the authority to enter 

premises and search them, under warrant (section 46, read with section 48 of 

the Competition Act), and in appropriate cases without one (section 47, read 

with section 48 of the Competition Act).  It can summon a respondent to 

produce documents (section 49A(b) of the Competition Act).  And it can 

summon representatives of a respondent to appear to be interrogated (section 

49A(a) of the Competition Act).  The SCA (in Woodlands Dairy (Pty) Ltd and 

Another v Competition Commission 2010 (6) SA 108 (SCA) (‘Woodlands’) at 

paragraph 10) and this court (Competition Commission of South Africa v Senwes 

Ltd 2012 (7) BCLR 667 (CC) at para [65], footnote 6) have likened the 

Commission’s procedural powers to ‘criminal’ ones.  If it has exercised these 

powers, as it often does, it is, at the conclusion of its investigation and upon the 

referral of the complaint to the Tribunal, in possession of a considerable amount 

of information.  SBSA submits that it was an appreciation of this position that led 
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the drafters of Commission Rule 14 to say that ‘all the information received by 

the Commission during its investigation’ becomes unrestricted at the moment of 

the compliant referral. 

63.2. Second, while it can be accepted that Tribunal proceedings are not criminal, this 

does not mean that they are no different from ordinary High Court ones.  They 

are administrative in nature.  Accordingly, a respondent is protected by the 

discrete constitutional right to administrative action that is lawful, reasonable 

and procedurally fair (section 33 of the Constitution). 

63.3. Third, access to the Commission’s records could, in many cases, promote the 

speedier resolution of complaint proceedings, and thus serve to avoid costly 

litigation.  This is particularly so in cartel cases, in which the allegations often 

relate to events many years before the referral is filed, and more often than not, 

long after the relevant employees have left the employ of the litigant. 

RESPONSE TO PARTICULAR PARAGRAPHS OF THE FOUNDING AFFIDAVIT 

64. Ad para 5 

64.1. The Commission is correct to assert that the regime for access to the record of 

investigation had already been created through Group Five, the judgment in 

respect of which the Commission unsuccessfully sought leave to appeal to this 

court in 2016. 

64.2. The judgments do not have the qualities that are ascribed to them, as I explain 

hereinabove in dealing with the relevance of PAIA under the access to 

information regime created under Commission Rules 14 and 15. 
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65. Ad para 6 

65.1. The Commission ascribes ‘tactical gamesmanship’ to SBSA.  

65.2. If the Commission pleads properly, there would be no basis for a respondent to 

take an exception.  And if the Commission conducts a proper investigation, it 

would not fear exposure of the fruits of its investigation to a respondent in 

complaint proceedings; rather it would rush to make the record available in 

order to convince a respondent to settle with it and avoid the need for a lengthy 

trial.   

65.3. The so-called ‘practical reality of complaint proceedings’ provides no basis for 

the Commission to decline production of the record of investigation.   

66. Ad para 7 

66.1. The judgment does not have impractical effects.  It simply requires of the 

Commission to make available the record of its investigation when it is asked for.  

Since it is obliged to keep a record of its investigation, there ought to be no 

practical difficulty for it.   

66.2. In this regard, I draw attention to the body of law in support of access to 

records, which includes the following –  

66.2.1. In President of the Republic of South Africa and Others v M & G Media Ltd 

2011 (2) SA 1 (SCA)the SCA made the point that, in the South Africa of the 

past ‘courts were regularly confronted with laws that precluded them from 

going behind the conclusions and opinions formed by public officials’, 

mainly because the statutes in question ‘entrusted to the repository of the 
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power the sole and exclusive function of determining whether in its opinion 

the pre-requisite fact, or state of affairs, existed prior to the exercise of the 

power (para 18)’.  This is not the case any longer: public officials cannot 

assert conclusions in the ‘expectation that their conclusions put an end to 

the matter’ (para 19).  It is not a sufficient defence for public officials to 

state their conclusions without providing an evidential basis for their 

assertions, and if assertions seem to have simply been constructed, they 

can be ‘summarily discounted’ (para 46). 

66.2.2.  In Brümmer v Minister of Social Development and Others 2009 (6) SA 323 

(CC) at paragraph 62, this court re-affirmed the importance of the right to 

access to information held by state organs, inter alia on the basis that ‘one 

of the basic values and principles governing public administration is 

transparency’ and because ‘the Constitution demands that transparency 

must be fostered by providing the public with timely, accessible and 

accurate information’.   

66.2.3. Similar sentiments were expressed in Shabalala and Others v Attorney-

General, Transvaal and Another 1996 (1) SA 725 (CC) at paragraph 26 

when recognition was given to our aspiration to achieve ‘a legal culture of 

accountability and transparency’.    

67. Ad para 8 

67.1. The Commission plays an important role.  However, that important role cannot 

be relied on to avoid production of a record that it is obliged to give, in 

accordance with the Commission Rules.  Restrictions on access to information 

http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Bsalr%7D&xhitlist_q=%5Bfield%20folio-destination-name:'096323'%5D&xhitlist_md=target-id=0-0-0-4135
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Bsalr%7D&xhitlist_q=%5Bfield%20folio-destination-name:'096323'%5D&xhitlist_md=target-id=0-0-0-4135
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Bsalr%7D&xhitlist_q=%5Bfield%20folio-destination-name:'961725'%5D&xhitlist_md=target-id=0-0-0-4731
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are not to be invoked to hide the inadequacies of the Commission’s 

investigation.   

67.2. The efficacy of the Commission would be vastly improved if it did not spend its 

time and efforts on resisting production of the record, but rather spent it on 

showing respondents the record so that they might be persuaded to admit to 

contraventions of the Competition Act without the need for lengthy trials.   

68. Ad paras 10 to 11 

68.1. The Commission referred the complaint at a time when SBSA did not even know 

that it was the subject of a Commission investigation.  It had no opportunity to 

engage with the Commission prior to the referral.  Indeed, SBSA learnt of the 

referral against it from a press release that was issued by the Commission before 

provision of the referral document to it.   

68.2. The approach to the Commission was an effort to engage constructively with the 

Commission, not to gain knowledge of the Commission’s case in order to frame 

its defence.  SBSA’s effort at potential amicable solution of the dispute failed, 

due the Commission’s reticence in making available further information.  

69. Ad para 12 

69.1. The Commission may have relied on its position as a litigant in refusing to 

provide further information.  

69.2. However, nothing stood in the way of the Commission constructively engaging 

with SBSA, which would have been a sensible approach. 
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70. Ad para 14 

70.1. Inconsistently with what it argues on appeal, the Commission did indeed 

consider itself duty-bound to supply the record of its investigation.   

70.2. In response to the request for the record, it agreed to provide it in due course, 

and placed no reliance on the ‘pending litigation’ argument it now advances in 

support of its contention that section 7 of PAIA allows it to restrict the record.   

70.3. It was only much later, on 4 September 2017, that the Commission reneged on 

its agreement to provide its record and conveyed its decision to refuse access to 

the record (and then not on the basis of the operation of section 7 of PAIA).   

71. Ad paras 17 to 18 and 21 

71.1. As I have explained, SBSA has complied with all of its duties in the Tribunal 

proceedings.   

71.2. No respondent is, or has been required, to plead, in circumstances where the 

Tribunal has indicated that it wishes to dispose of all exceptions together, before 

requiring the respondents to plead.   

71.3. I have dealt with the nature of SBSA’s exception hereinabove. Suffice it to say in 

addition that this court cannot be called upon to pronounce on the quality of 

SBSA’s exception, which is a matter to be determined by the Tribunal at a 

hearing that is set to commence at the end of July 2018.   

71.4. I deny in the strongest possible terms the allegation that the exception was 

brought for the purpose of delay.  As I have explained, SBSA’s fellow 

respondents have similarly raised exceptions.  The Commission has, since the 
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exceptions were filed, sought to amplify the complaint referral, in apparent 

recognition that its pleading at the outset did not meet the required standard 

(although these efforts has also been found wanting by a myriad of 

respondents).   

71.5. I reiterate that the exceptions could have been disposed of, and that SBSA might 

well have been required to plead before the order of the CAC granting SBSA 

access to the record, had the Commission’s actions not resulted in exceptions 

first raised on 3 May 2017 only being set down for hearing in the last week of 

July 2018 after several delays.   

72. Ad paras 23 to 24 

72.1. The Commission declined production of its record, in the face of the clear case 

precedent of the CAC in Group Five. 

72.2. The Tribunal assisted the Commission in its effort to withhold the record, by 

linking the time for production of the record with the uncertain date for 

discovery.  In doing so, it improperly disregarded the case precedent of the CAC 

in Group Five, and brought into account the identity of SBSA as a litigant in 

proceedings.  The CAC was correct in upholding the appeal against this decision, 

which was wrong.   

73. Ad para 25 

73.1. As discussed hereinabove, there is no basis upon which to conclude that the 

judgment of the CAC in Group Five was wrong. 
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73.2. Indeed, this court has previously held that an appeal against Group Five bore no 

prospects of success.   

74. Ad paras 28 to 31 

74.1. SBSA exercised the right to apply for a review of the decision of the Commission 

to refer the complaint in the circumstances of the case. The merits of the review 

will be decided in due course. 

74.2. In accordance with Uniform Rule 53 and the case precedent of the CAC and the 

SCA, the Commission was obliged to make its record available.  It refused to do 

so, and has now been ordered to do so in a judgment of the CAC of 22 June 

2018, attached hereto as annexure IHS15.   

74.3. SBSA’s application for a review of the Commission’s decision to include SBSA in 

the complaint referral and this application for leave to appeal against Standard 

Bank (and by implication Group Five) are two distinct processes, and nothing is 

to be made of the fact that SBSA brought a review.   

75. Ad paras 32 to 35 

75.1. At no stage has SBSA been obliged to plead to the substantive allegations in the 

Commission’s referral. 

75.2. SBSA has complied – timeously – with every direction of the Tribunal.  The 

Commission has not, and its actions have resulted in postponements that have 

drawn the ire of the Tribunal Chairperson, as I explain above.  
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76. Ad para 36 

76.1. There is no reason in law why a respondent in complaint referral proceedings 

ought not to have available to it the record of the Commission’s investigation at 

the moment it is required to plead.  To argue otherwise would absurdly be to 

suggest that in complaint referral proceedings the respondent ought also not to 

have access to the documents to which it is entitled under Uniform Rules 35(12) 

to (15). 

76.2. It may be argued that Commission Rule 14(1)(c), which lifts the restriction on the 

Commission’s record of investigation at the moment when a referral is made, 

supports the conclusion that the intention was precisely the opposite of what 

the Commission argues for – namely that the record be made available prior to 

pleading.   

77. Ad para 37 

77.1. There is no question of the objects of the Competition Act being defeated.   

77.2. Why the availability of the Commission’s record of investigation (after 

completion of the investigation) should hinder the prosecution of a complaint is 

never fully explained.  The best the Commission can come up with is that a 

defendant will craft its defence by reference to what the Commission has 

uncovered.  But the Commission can only prosecute conduct that it has 

uncovered and under Uniform Rules 35(12) to (15) a respondent is entitled 

expressly to access to the material documents upon which the Commission 

relies so that the respondent can deal with them in its pleading, so that this 

objection on the part of the Commission makes no sense.  
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78. Ad para 38 

The case advanced by the Commission provides no support for the conclusion that 

leave to appeal ought to be granted. 

79. Ad paras 39 to 42 

79.1. The laudable objectives of the Competition Act are accepted.   

79.2. The successful prosecution by the Commission of complaints of anti-competitive 

practices does not hinge on the availability (or not) of its record of investigation 

when a defendant is required to plead.   

80. Ad paras 43 to 44 

80.1. Discovery does not axiomatically follow referral of a complaint.  It is dependent 

on (discretionary) directions from the Tribunal.  The process is distinguishable 

from the one regulated in the High Court Rules.   

80.2. The Commission Rules provide for access to the Commission’s record, and lift 

the restriction in respect of access to such record at the moment of referral.  

81. Ad paras 45 to 47 

81.1. I have dealt with the inter-relation between Commission Rules 14 and 15 and 

PAIA. 

81.2. Section 7 of PAIA does not provide a basis upon which the Commission is 

entitled to withhold its record of investigation, as both the CAC and the SCA 

have made clear. 
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82. Ad paras 49 to 50 

82.1. The judgment of the CAC, read in context, must be understood to be criticism of 

the Tribunal’s failure to follow CAC precedent.   

82.2. There is no divergent interpretation by courts in issue here – the decision of the 

Tribunal was incorrect for not following Group Five, and it has been overturned 

on appeal in the present case.  That brings an end to any uncertainty that there 

might have been. 

83. Ad para 51 

For all the reasons advanced in this affidavit, the application does not raise a 

constitutional matter warranting the attention of this court, and nor does it raise an 

arguable point of law that requires determination in the public interest.   

84. Ad paras 52 to 56 

84.1. I have dealt with Commission Rule 15 and its relationship with PAIA.   

84.2. There is no basis upon which to conclude that the CAC erred in its approach to 

Commission Rule 15 and the application of PAIA in the circumstances.  

85. Ad paras 57 to 71 

85.1. For the reasons set out in the judgments of the CAC in Group Five and Standard 

Bank, I deny that section 7 of PAIA can be relied on to restrict access to the 

Commission record in the manner suggested.   

85.2. I refer also to the submissions above regarding the interaction between the 

Commission Rules and PAIA.  
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86. Ad paras 72 to 75 

86.1. The restriction that the Commission seeks to rely on is not available to it (and it 

did not raise it in pleading to the SBSA application for access to information that 

forms the subject-matter of this application for leave to appeal).   

86.2. Tribunal proceedings are not ordinary civil proceedings, and they are regulated 

by the tailor-made rules of the competition authorities, which include a right 

afforded any person of access to the record of investigation upon referral of a 

complaint.   

87. Ad paras 76 to 85 

87.1. There is no conflict between judgments of the CAC and decisions of the Tribunal, 

as I have explained. 

87.2. The case law on High Court rules does not apply, since the Tribunal rules differ in 

substance and the Commission Rules provide for access to the Commission’s 

record of investigation upon referral.   

88. Ad paras 86 to 99 

88.1. ArcelorMittal SCA had made plain that the identity of the requester as a litigant 

is irrelevant to the determination of access rights under Commission Rule 15.   

88.2. If the identity of the requester is irrelevant, then the motivation for the request 

(that the record might be used for litigation purposes) is similarly irrelevant.   

88.3. SBSA has not acted abusively in seeking the record, and the Commission’s 

submissions to the contrary are vexatious and must be disregarded.  The 

exercise of rights by a party is not an abuse.   
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88.4. In accordance with the case precedent of the CAC, the reasonableness of the 

period for production of a record must be determined by reference to the ability 

of the Commission to produce it, not the basis for the request.   

88.5. To hold otherwise would result in the Commission being able to manipulate 

production in precisely the way Group Five said it should not.  The Commission’s 

assessment of purpose, and its strategic response would then dictate when one 

could obtain a record. 

88.6. Once more, it must be observed that the suggestion is inconsistent with the 

clear language of Commission Rule 15(1), which does not provide for the 

Commission to take into account any of the considerations that it now wishes to 

introduce.   

89. Ad para 100 

No case has been made out for the grant of leave to appeal in the circumstances.   

CONCLUSION 

90. The Commission has made out no case that this court should exercise its discretion to 

exercise jurisdiction, whether on the basis that the application raises a constitutional 

point or another matter that warrants the attention of this court in the public interest.  

In its briefest form, the Commission argues that when it makes information available 

to the public (not whether it does so) is a matter for this court; that cannot be so. It is 

respectfully submitted that the application reveals no basis to conclude that the 

Commission’s appeal enjoys any prospects of success.   



 

15/268906_1 56 

56 

91. For all of the above reasons, SBSA respectfully submits that the application for leave 

to appeal falls to be dismissed with costs, including the costs occasioned by the 

employment of two counsel.   

 

_____________________________ 

DEPONENT 
 
 
I certify that the deponent has acknowledged that he knows and understands the contents 
of this declaration and informed me that he does not have any objection to taking the oath 
and that he considers it to be binding on his conscience and that the deponent uttered the 
following words ‘I swear that the contents of this declaration are true, so help me God’. I 
certify further that the provisions of regulation R1258 of the 21st July 1972 (as amended) 
have been complied with. 
 
 
Signed and sworn to before me at _________________________on the ___ day of JUNE 
2018.  
 
 
___________________________ 
COMMISSIONER OF OATHS 

 


