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FOUNDING AFFIDAVIT 
 

 

I, the undersigned 

MFUNDO NGOBESE 

do hereby make oath and say: 

1 I am an adult male employed in the Cartels Division of the Applicant (“the 

Commission”).  

2 The content of this affidavit are within my personal knowledge, unless the 

context indicates otherwise, and are to the best of my belief true. Where I make 



legal submissions, I do so on the advice of the Commission’s legal 

representatives.  

3 The facts herein contained are, save where otherwise stated, within my own 

personal knowledge and are to the best of my knowledge and belief both true 

and correct.  

PURPOSE OF THIS APPLICATION 

4 This is an application for leave to appeal against the judgment of the 

Competition Appeal Court (“CAC”) ordering the Competition Commission of 

South Africa (“the Commission”) to furnish the Standard Bank of South Africa 

Limited (“SBSA”) with the Commission’s record of investigation in terms of rule 

15(1) of the Rules for the Conduct of Proceedings in the Competition 

Commission (“the Commission’s rules”). 

5 The judgments of the CAC in the matter of Standard Bank of South Africa 

Limited v The Competition Commission (“the SBSA judgment”) and the earlier 

judgment in Group Five Ltd v The Competition Commission1 (“Group Five”) 

have created a regime where general access to information provisions may be 

utilised for pending litigation thereby rendering nugatory the carefully 

circumscribed boundaries for the right to access to information created by the 

Legislature and its application in pending litigation. Moreover, the CAC’s 

judgments reject and run contrary to this Court’s well established jurisprudence 

balancing the right to access to information as against the potentially disruptive 

                                            
1
Copies of both decisions have been annexed as “MN1” and MN2” respectively.    



effect of the application of access to information provisions to court 

proceedings. 2 

6 The judgment of the CAC ignores the practical reality of complaint proceedings 

and the facts of this case evidence the culture of tactical gamesmanship sought 

to be averted by this Court’s jurisprudence when excluding the application of 

the Promotion of Access to Information Act No 2 of 2000 (“PAIA”) from court 

proceedings.  

7 It is submitted that in light of the impractical effects of the judgment, there is an 

overwhelming public interest for this Court to hear the application in order to 

resolve the issue of the conflict of the Commission’s rules and to lay down a 

proper, effective and practical regime that supports rather than stymies the 

objects of the Competition Act.    

8 At the heart of this principle sought to be vindicated by the Commission is the 

balance between the public interest in insuring the respondent’s right to access 

to information on the one hand and the public interest in protecting the efficacy 

of the Competition Commission’s prosecution of anti-competitive conduct in 

terms of the Competition Act.  The Commission submits that the general 

principle illuminated by this Court’s jurisprudence applies to all provisions 

seeking to give effect to section 32 of the Constitution.  

MATERIAL FACTS 
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9 SBSA is one of eighteen respondents in a complaint referral that the 

Commission has brought against local and international banks, concerning 

alleged collusive conduct with regard to trading foreign currencies (the “Forex 

Referral”).  On 15 February 2017, the Commission made the Forex referral to 

the Competition Tribunal (“the Tribunal”).  

10 On 22 February 2017 SBSA requested that the Commission provide it with 

further details on the allegations in the Forex referral. SBSA indicated that it 

required “evidence of the conduct in which it is alleged to have engaged”3in 

order to deal with the allegations in the Forex referral. SBSA states that it 

wanted to engage constructively with the Commission on the allegations 

against it but that it was unable to “since it had not been provided with any 

evidence of the conduct in which it was alleged to have engaged.” On 23 

February 2017, the Commission declined this request stating that in its view the 

Forex Referral was sufficiently particularised to enable SBSA to plead or 

consider its position. The Commission also stated that it expected the delivery 

of SBSA’s answering affidavit in the normal course.4  

11 The Commission correctly refused to furnish SBSA with the evidence at this 

stage of the proceeding as all that SBSA was entitled to in terms of the Tribunal 

Rules was a concise statement of the grounds of the complaint and the material 

fact or point of law relevant to the complaint relied on by the Commission 

(Tribunal Rules 15(2)(a) and (b)). SBSA has no right to try test or tailor its 

                                            
3
 A copy of the letter from SBSA is annexed hereto as “MN3”.  

4
 A copy of the email to SBSA is annexed hereto as “MN4”. 



defence against what may or may not be in the investigation docket at the time 

of the referral.  

12 The Commission’s response was based on the rights and obligations of litigants 

before the Tribunal as provided for in its Rules. The Commission performs dual 

roles, first as investigator and then as litigant upon referral. It will remain a 

litigant until the Forex Referral has been finally disposed of. 

13 Shortly thereafter, on 1 March 2017, SBSA invoked rule 15(1) of the 

Commission Rules and requested access to the Commission’s record of 

investigation.5 SBSA sought that the Commission provide it with an index to its 

record indicating which portions were restricted and the reasons thereof, and 

copies of the portions of the record that were not restricted. SBSA informed the 

Commission that they considered 15 March 2017 to be a reasonable date by 

which the Commission should provide the index and the record. It is unclear 

what facts supported the “reasonable date” that SBSA sought to impose on the 

Commission.   

14 On 27 March 2017, SBSA again wrote to the Commission demanding provision 

of the record by a new deadline sought to be imposed by SBSA.6 The 

Commission responded by stating that it was in the process of preparing the 

record of investigation and as soon as the record was finalised it would furnish 

SBSA with an index for it to decide which part of the record it wants copied.7   

                                            
5
A copy of the letter from SBSA is annexed hereto as “MN5”. 

6
 A copy of the letter from SBSA is annexed hereto as “MN5A”.  

7
 A copy of the letter from SBSA is annexed hereto as “MN5B”. 



15 On 20 April 2017, SBSA sent an email following up on when the record would 

be finalised and requesting a response “as a matter of urgency”.8 In response 

to this email, on 21 April 2017, the Commission indicated that it was going to 

attend to SBSA’s request and queried the “basis for the urgency” of SBSA’s 

request.9 SBSA refused to explain the basis for the urgency instead stating that 

the Commission was required to provide the record in a reasonable time.10  

16 Less than a week after the Commission enquired about the basis of the 

urgency, SBSA launched its application to compel on 26 April 2017. 

17 Simultaneously to the request procedure in terms of rule 15(1), SBSA remained 

under a duty to plead to the Forex Referral.  While initially taking no steps in 

this regard, on 3 May 2017, after first launching this application to compel 

production of the record, SBSA filed a purported exception to the Forex 

Referral in which it also set out a defence on the facts. It was clear from reading 

SBSA’s exception that it knew the case against it and that it was of the view 

(which is denied) that it had a complete answer to the Commission’s case. 

SBSA sought to raise following defences styled as an exception: 

17.1 The primary basis of SBSA’s exception was that SBSA was misjoined in 

the Forex Referral.  It alleged that the Forex Referral lacked averments 

to sustain a valid complaint that SBSA had contravened the Act and that 

the referral was vague and embarrassing. It also alleged that the 

Commission had not pleaded facts to show the contravention occurred 
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 A copy of the email is annexed hereto as “MN6”. 

9
 A copy of the email is annexed hereto as “MN7”. 

10
 A copy of SBSA’s email is annexed hereto as “ MN8”. 



or continued to have an effect within three years prior to the initiation of 

the complaint (alluding to section 67(1) of the Act). 

17.2 SBSA alleges in its first exception11 that the person said to have 

represented it was “at no time a trader in forex for SBSA and nor was 

he at any time authorised to determine SBSA’s bid-offer spread or 

agree a bid-offer spread with any firm in a horizontal relationship.”12  

17.3 SBSA’s position in the exception application was that SBSA is an 

authorised dealer in South Africa and consequently may only engage in 

vertical relationships with Banks that are not authorised dealers under 

South African law.  It relies on extraneous material to the Complaint 

Referral such as Exchange Control Regulations, and a list of authorised 

dealers downloaded from the website of the South African Reserve 

Bank to support its purported exception.  

18 The defences raised by SBSA were not open to SBSA on exception. It was for 

SBSA to plead to the complaint referral.  What SBSA’s defences styled as an 

exception showed was that its efforts at obtaining the Commission’s record of 

investigation had little to do with SBSA needing to understand the case against 

it in order to be able to plead. SBSA has sought to obtain the Commission’s 

record of investigation to obtain a tactical advantage before answering to the 

case against it. Thus, even though SBSA knew the case against it and its 

defence to the case, it continued to file an exception to further delay its 
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 A copy of SBSA’s first exception is annexed hereto as “MN9”.    

12
 SBSA first exception para 8. 



obligation to plead on the merits of the Forex Referral while in turn pursuing the 

record of investigation.  

19 When previously queried on the urgency of its request in respect of the record, 

SBSA refused to give an answer. Its reason given in its replying affidavit that 

“SBSA requested an urgent response from the Commission in the hope that it 

would not be necessary to bring this application”, was no more illuminating. The 

Commission declined SBSA’s request for the record of investigation in a letter 

dated 4 September 2017.13  

20 In its letter declining to furnish SBSA with the record of investigation, the 

Commission stated that:  

“However, during the process of preparing the record, it has become 
clear that SBSA has been urgently seeking the set down of this 
compelling application at the earliest possible time before the Tribunal, 
whilst in turn vigorously resisting any attempts to deal with its exception 
application expeditiously thereby delaying its obligation to plead.  

The Commission acknowledges that SBSA’s request to the record in 
terms of rule 15(1) vests in it as an ordinary member of the public, not 
a litigant. Despite this, SBSA has not conducted itself as ordinary 
member of the public. It has conducted itself in a manner that is 
contrary to the Competition Appeal Court’s judgment in Group Five v 
Competition Commission.  

In light of the above, the Commission has decided to decline SBSA’s 
request for the Commission’s record of investigation.”14 

21 SBSA has been under no haste to answer the Forex Referral against it. SBSA 

waited until 3 May 2017, to respond to the referral. It further delayed its 
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 The Commission’s letter is attached as “MN10”. 
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 The Commission’s letter is attached as “MN10”. 



obligation to plead by filing a so-called exception despite evidencing that it 

knows the case against it and its defence to the Commission’s case. 

22 The conclusion must be drawn that SBSA does not wish to have to answer the 

Forex Referral until it has had the opportunity to peruse the evidence against it. 

It is using rule 15(1) in order to engineer circumstances where it can access the 

record prior to the close of pleadings.  

23 The Commission resisted SBSA’s attempts to accelerate access to the 

evidence against it and opposed SBSA’s application to compel production of 

the record before the Tribunal. On 6 November 2017 the Tribunal handed down 

its reasons and order.15 Applying its interpretation of the Group Five judgment 

the Tribunal determined that “the Commission must provide Standard Bank with 

the record of investigation in respect of the referral in the matter of Bank of 

America Merrill Lynch International Limited and Seventeen others case number 

CR212Feb17 at the same time as it produces discovery in that matter. To the 

extent that the record is more extensive than that required to be disclosed for 

the purpose of discovery, it must be disclosed, subject to the Commission’s 

right to exclude any restricted information.”16Bound as it was by Group Five the 

Tribunal’s decision was a via media between the rights of SBSA and the 

practicalities of the Commission in the midst of complex and contentious 

litigation against multiple respondents including SBSA. 
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 A copy of the Tribunal decision is annexed hereto as “MN11”. 
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 Tribunal’s order para 3, annexure “MN11”. 



24 SBSA then appealed to the CAC which overturned the Tribunal’s order and 

granted the relief sought in SBSA’s notice of motion “ordering the Commission 

to make the record available to the applicant within 5 days of the date of this 

order”.17 In support of its decision the CAC held that the Tribunal misdirected 

itself in the manner it applied Group Five.18  

25 The Commission submits that if indeed the Tribunal misdirected itself it 

remained open to the CAC to depart from Group Five on the basis that it was 

wrongly decided. It is equally open to this Court as the Court of highest 

jurisdiction to depart from Group Five’s precedent when interpreting the 

Commission’s Rules. Alternatively, the Commission submits that the Tribunal 

did not misdirect itself when considering the purpose for which access to the 

record was requested (not the identity of the requester). 

FURTHER RELEVANT FACTS   

26 On 22 December 2018 the Commission filed a comprehensive supplementary 

affidavit dealing with the wide range of complaints and objections raised by the 

Respondent Banks to the complaint referral.   

27 In response, SBSA filed a subsequent exception on 29 March 2018 to the 

Commission’s supplementary Referral. SBSA’s second exception was 

substantially the same as its first exception and contained the same defences.  
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 CAC judgment para 60 order (d) read with SBSA notice of motion para 2 
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 CAC judgment para 35.  



28 Prior to the hearing of SBSA’s appeal in the CAC and three months after the 

Commission supplemented the Forex Referral, SBSA filed an application 

before the CAC to review the Commission’s decision to refer a complaint 

referral in the Forex matter. In the review application, SBSA’s grounds of 

objection are: 

28.1 The Commission’s case against SBSA is premised on a single 

discussion between an employee of SBSA and an employee of 

Barclays Bank Plc;  

28.2 SBSA is an authorised foreign currency dealer in terms of the South 

African Exchange Control Regulations 1961.  The relationship between 

SBSA and Barclays is vertical.  

28.3 The Commission initiated the complaint more than three years after the 

pleaded discussion.  

29 Through its review application, SBSA attempted another avenue to obtain the 

Commission’s record of investigation. This time utilising the CAC Rules 

applicable to reviews of Tribunal decisions.    

30 The Commission recognised that SBSA’s review application and its demands 

for the record would undermine the appeal in this matter and would render the 

appeal moot. Thus on 13 April 2018 the Commission wrote to SBSA requesting 

that the parties agree to the suspension or extension of the timelines in the 



notice of motion in the review pending the final determination of the appeal 

process in this application and the exception applications before the Tribunal.19 

31 SBSA responded the next day refusing to agree to the suspension or extension 

of the time periods it had included in its notice of motion. Given SBSA’s 

conduct, the Commission had no choice but to bring an application to stay the 

review application in the CAC pending the appeal process in this application 

and the exception application to be heard in the last week of July this year.  

32 SBSA argues that its exceptions, appeal and review are instituted under three 

different sets of rules and purportedly for different purposes. SBSA argues that 

these  applications are independent and unrelated to each other. 

33 The fact that each application is governed by separate rules, and can be 

instituted for different reasons, and successfully prosecuted on the basis of 

different legal principles, does not mean that the applications are unrelated. 

SBSA’s conduct must be seen for what it is.   

34 SBSA’s has from the outset sought access to the Commission’s evidence. It 

has delayed its obligation to plead to the complaint referral despite 

demonstrating that it knows the Commission’s case against it and it’s answer to 

the Commission’s case. SBSA has engaged in tactical gamesmanship where it 

has pursued access to the Commission’s record before it is required to plead to 

the complaint referral.  
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 A copy of the letter to SBSA is attached as annexure “MN12”.  



35 The CAC misconstrues the issue at stake when it holds that a party such as 

SBSA could equally delay pleading by merely filing exceptions, as it has done 

in this matter.20 SBSA’s conduct clearly shows that the delay in pleading is not 

sought for delay’s sake alone but importantly to delay answering up until such 

time as it has received the record, being the evidence against it. Such an 

outcome is only possible if a respondent before the Tribunal uses rule 15 prior 

to answering the complaint against it rather than awaiting the ordinary rules of 

discovery in litigation proceedings provided for under the Tribunal’s Rules.     

36 Regrettably, the CAC’s judgment in this matter has enabled this culture of 

tactical gamesmanship where parties seek access to the Commission’s 

evidence to gain an advantage in their defence to the complaint referral.  The 

judgment of the CAC ignores the practical reality of complaint proceedings and 

the facts of this case.   

37 While these disputes with SBSA fester, the fact is that the objects of the 

Competition Act (“the Act”) are defeated. Collusion and its deleterious effect 

will not be addressed effectively. This is why it is vital that the Commission 

Rules must be interpreted consistently with the purpose of the Act. 

38 In what follows, the Commission submits that:  

38.1 This matter is worthy of this Court’s consideration as it raises 

Constitutional issues and is an arguable point of law of general public 

importance. 
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38.2 Rule 15 falls within the family of access to information provisions 

envisaged by section 32 of the Constitution. The rule should therefore 

be applied and interpreted consistently with PAIA and this Court’s 

access to information jurisprudence;  

38.3 In turn, general principles applicable to limiting access to information in 

respect of court proceedings should also be applicable when 

interpreting Commission rules 14 and 15.   

38.4 The Commission’s record of investigation constitutes “restricted” 

information in terms of rule 15, read with rule 14 of the Commission’s 

Rules. 

38.5 This Court should depart from the Group Five judgment underpinning 

the CAC decision in this matter. In the alternative, if this Court endorses 

the Group Five judgment, then the Tribunal was nonetheless justified in 

interpreting that judgment to provide for the Tribunal’s discretion in 

determining when is a reasonable time to produce the record. 

LEAVE TO APPEAL SHOULD BE GRANTED 

39 The prosecution of collusive and anti-competitive behaviour among firms is a 

central objective of the Competition Act. It supports the constitutional values of 

equality and freedom.  



40 The Act must be interpreted in a manner that is consistent with the Constitution 

and promotes its spirit, purport and objects. The purpose of the Act is to 

promote and maintain competition in the South African economy by inter alia: 

40.1 Providing consumers with competitive prices and product choices; 

40.2 Promoting employment and advancing the social and economic welfare 

of South Africans; 

40.3 Ensuring that small and medium-sized enterprises have an equitable 

opportunity to participate in the economy; and 

40.4 Promoting a greater spread of ownership, in particular to increase the 

ownership stakes of historically disadvantaged persons. 

41 The Act thus seeks to improve and protect consumers’ equal access to 

economic participation by protecting competition and punishing anti-competitive 

behaviour as a deterrent. Preventing and prosecuting prohibited conduct under 

that Act is one of the ways the Commission fulfils its function as a public body. 

In so doing the Commission acts as both investigator and prosecutor/litigant 

before the Tribunal and appellate court.  

42 The legislation must therefore maintain a balancing act of obligations owed by 

the Commission as a public body and its rights and entitlements to enable 

successful prosecutions as a litigant.  

43 In the litigation arena the Commission and Tribunal rules provide as follows: 



43.1 In terms of rule 15(2) of the Tribunal Rules the Commission initiates a 

complaint proceeding by filing a Complaint Referral supported by an 

affidavit setting out a concise statement of the grounds of the complaint 

and the material facts or the points of law relevant to the complaint. 

43.2 A respondent wishing to oppose then has 20 business days to file a 

copy of their Answer setting out a concise statement of the grounds on 

which the Referral is opposed, the material facts or points of law on 

which the respondent relies and an admission or denial of each ground 

and material fact relevant to each ground set out in the Referral.  

43.3 The Rules are clear that a respondent is entitled to nothing more than 

the concise statement of the grounds and material facts or points of law 

before being required to answer. 

43.4 The production and discovery of documents is provided for under 

Rule 22(1)(v) of the Tribunal Rules and entitles the assigned member of 

the Tribunal to give directions in respect of discovery at a pre-hearing 

conference. 

44 Thus, as with the Uniform Rules of Court, the Tribunal Rules envisage a 

process where pleadings are filed before discovery. The access to 

documents/evidence in the pre-litigation stage is inimical to fair proceedings. It 

allows a party to tailor its defences in light of the evidence against it rather than 

to fully answer to the claim against it. As a litigant the Commission is entitled to 

full protection and benefit of the process and procedures provided for under the 

Rules. 



45 In addition to being a litigant the Commission is a public body holding state 

information and is subject to section 32 of the Constitution as encapsulated in 

PAIA. Rule 15 of the Commission’s Rules captures the Commission’s 

obligations under PAIA to provide access to information upon request. Like 

PAIA, rule 15 does not provide for unfettered access to information, rather it 

makes allowances for withholding restricted information. 

46 Rule 14 of the Commission’s Rules enumerates classes of restricted 

information. One class of restricted information are documents the Commission 

would be required or entitled to restrict access to under PAIA.  

47 PAIA in turn does not allow for requesters to utilise the right to access to 

information encapsulated under that Act to apply for records requested for 

criminal or civil proceedings after commencement of proceedings. It is this 

legislated limitation of the constitutional right to access to information that is at 

the heart of these proceedings. 

48 The Tribunal and the CAC in this matter and in Group Five before it were 

engaged in determining the correct application of rule 15, and its effect on the 

public’s right to access to information versus the litigant’s rights under the rules 

of litigation. 

49 In the CAC’s own view the consequence of the inconsistent application of 

rule 15 between the Tribunal and the CAC “is to create legal uncertainty of a 



kind that the principle of precedent is designed to prevent.”21  Previously in PFE 

International Inc (BVI) and Others v Industrial Development Corporation of 

South Africa22 this Court has held that divergent interpretations of production 

rights and obligations warranted this Court’s intervention, even where the 

divergence occurred between courts of differing status. 

50 The Commission refers around 30 cases each year in the public interest and 

with public funding and yet its, sometimes conflicting, rights and obligations as 

both a litigant and a public body have not been finally determined by this Court. 

If this Court were to adjudicate on the issue of production of information in the 

context of litigation proceedings before the Tribunal it will bring much needed 

clarity to this area. 

51 Therefore, in addition to raising a constitutional matter, this appeal raises an 

arguable point of law and the public interest in its final determination is evident. 
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RULE 15 IS AN “ACCESS TO INFORMATION” PROVISION 

52 Section 32 of the Constitution provides for “the right of access to information” 

and states that “everyone has the right of access to any information held by the 

State and to information held by another person that is required for the exercise 

or protection of any rights.” 

53 PAIA is the constitutionally mandated legislation giving effect to section 32 and 

provides the primary access to information regime for the public to obtain 

information held by public bodies.23  

54 Rule 15 of the Commission Rules facilitates access to the Commission’s 

information by members of the public.24 The Tribunal correctly characterised 

the rule as an “access to information regime”.25   

55 The CAC has dismissed the relevance of the case law concerning PAIA 

because “Group Five sought access in terms of the Commission rule 15(1), not 

in terms of PAIA.”26 The CAC has therefore refused to align these access to 

information regimes in a manner that is consistent with the prevailing 

jurisprudence of this Court.  
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 Two of the primary objectives of PAIA are to “foster a culture of transparency and accountability in public and 
private bodies by giving effect to the right of access to information, and to actively promote a society in which 
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 Rule 15 is located within the Competition Commission Rules.  The Commission Rules are published in terms of 

section 21(4) of the Competition Act which empowers the Minister of Trade and Industry to prescribe 
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 Tribunal Decision, p118, para 2, annexure MN11.  
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 Group Five at para 16, annexure MN2.  



 

56 The Commission respectfully submits that this approach did not give due 

recognition to the fact that both rule 15 and PAIA fall within the family of access 

to information provisions envisaged by section 32 of the Constitution. The 

genesis and objectives of the two provisions are the same.  Rule 15 – insofar 

as it applies to access to information by members of the public – therefore 

gives effect to PAIA and to section 32 of the Constitution.  The rule should 

therefore be applied and interpreted consistently with PAIA and the access to 

information jurisprudence. 

A PARTY IS NOT ENTITLED TO RESTRICTED INFORMATION  

57 Rule 15(1) of the Commission’s rules provides that any person, upon payment 

of the prescribed fee, may inspect or copy any Commission record. The 

procedural trigger for this must be a request on the part of a member of the 

public. A member of the public may also bring an application before the 

Tribunal to compel production of the record. 

58 The access to information right contained in rule 15 is subject to the express 

limitation in the wording of rule 15 that the right does not extend to restricted 

information.  

59 One of the five classes of information that the Commission’s Rules classify as 

“restricted information” in rule 14(1)(e) is: “Any document to which a public body 



 

would be required or entitled to restrict access in terms of the Promotion of 

Access to Information Act ….”.27 

60 The Commission is a public body as envisaged in PAIA.28  The intention and 

effect of rule 14(1)(e) of the Commission’s Rules is to afford the Commission 

the same grounds for refusing disclosure as other public bodies facing 

applications for access to information under PAIA. 

61 In the SBSA judgment Van der Linde AJA erroneously held that:  

“But, following the language of Rule 14(1)(e), Group Five held that a 
public body is only “required or entitled” to restrict access in terms of 
chapter 4 of PAIA, whose sections are not relied on by the Commission 
in this matter. Perhaps more plainly put: when PAIA does not apply 
under section 7 the public body is not restricting access; it is not acting 
at all in terms of PAIA and accordingly rule 14(1)(e) is not of 
application.”29     

 

The CAC proceeds from the premise that a public body is only  “required or 

entitled” to restrict access in terms of chapter 4 of PAIA.  This narrow restriction 

on the documents which a public body is required or entitled to restrict access 

is one created by the CAC and is not supported by PAIA. The documents over 

which a public body is entitled to restrict access under PAIA are set out in the 
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 Rule 14(1)(e) provides: “For the purpose of this Part, the following five classes of information are restricted: (e) 
Any other document to which a public body would be required or entitled to restrict in terms of the Promotion 
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various exceptions in chapter 4 and section 7 of PAIA. The Commission 

therefore did not need to rely on the sections in chapter 4 of PAIA in order to be 

able to restrict access where section 7 applied.    

62 Furthermore, section 7 of PAIA provides that its provisions do not apply to a 

record of a public body if: 

“(a) that record is requested for the purpose of criminal or civil 
proceedings; 

(b) so requested after the commencement of such criminal or civil 
proceedings, as the case may be; and 

(c) the production of or access to that record for the purpose 
referred to in paragraph (a) is provided for in any other law.” 

63 Section 7(2) goes further to make information obtained in violation of section 

7(1) inadmissible as evidence in a court of law. 

“Any record obtained in a manner that contravenes subsection (1) is 
not admissible as evidence in the criminal or civil proceedings 
referred to in that subsection unless the exclusion of such record by 
the court in question would, in its opinion, be detrimental to the 
interests of justice.” 

64 The purpose of section 7 of PAIA is to prevent the right of access to information 

from unnecessarily impacting on the law governing discovery or compulsion of 

evidence in civil and criminal proceedings.  It does so by prohibiting access 

after the commencement of litigation. The underlying rationale for such 

prohibition is to ensure that “litigants make use of the remedies as to discovery 

in terms of the Rules . . .and to avoid the possibility that one litigant gets an 

unfair advantage over his adversary”.30 
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65 It is the height of illogical formalism to hold that the Commission as a public 

body is entitled to refuse production of information when it would be entitled to 

do so under public access legislation, but it may not do so when a requester 

has no entitlement to use public access rights at all.31 It involves the “blinkered 

peering at an isolated provision” that this Court has repeatedly warned 

against.32 

66 There is no reason why Rule 14(1)(e) should be interpreted to encompass the 

specific and detailed restrictions in chapter of 4 of PAIA but not section 7(1) of 

PAIA. It is unclear why the CAC has interpreted Rule 14(1)(e) as encompassing 

some of the grounds for restricting access in terms of the PAIA but others not. 

This approach is inconsistent with the express wording of Rule 14(1)(e)33 which 

makes PAIA applicable in its entirety.  

66.1 Notably, the language of rule 14(1)(e) provides for a choice between 

“required” or “entitled” to restrict access.  

66.2 Therefore, the question is whether or not the Commission is entitled or 

required to restrict access to a certain category of information under the 

provisions of PAIA.  

66.3 In terms of section 7 nobody has entitlement to access information if 

“that record is requested for the purpose of criminal or civil 

proceedings”.  
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 CAC judgment para 34. 
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 Daniels v Scribante and Another 2017 (4) SA 341 (CC) at para 28, quoting Thoroughbred Breeders' 

Association v Price Waterhouse 2001 (4) SA 551 (SCA) at para 12. 

33
 “Any document to which a public body would be required or entitled to restrict access in terms of the Promotion 

of Access to Information Act ….”. 



 

67 Therefore, the effect of the interlocking provisions of Commission rule 14, 

rule 15 and section 7 of PAIA is that where the Commission is entitled to restrict 

access to information under PAIA, it is similarly entitled to restrict access to 

information under Commission rule 15. Because a record requested for 

purposes of criminal or civil proceedings is restricted by section 7 of PAIA, it is 

also restricted by rule 15 of the Commission’s Rules. 

68 The CAC erred in Group Five and the SBSA judgment in holding that the 

Commission’s Rules required an amendment to introduce a section 7 PAIA 

qualification into rule 15 in order for the exception to be applicable.34 The 

interlocking provisions of rule 15, read with rule 14, read in turn with the PAIA 

exceptions present a logical interpretation that supports the public policy 

objectives of both PAIA and the Competition Act. No amendment is necessary. 

 

 

THE RECORD FALLS WITHIN THE EXCEPTION CREATED BY THE 

INTERLOCKING PROVISIONS OF RULE 14, 15 AND SECTION 7 OF PAIA 

69 The Legislature has framed section 7 of PAIA in terms intended to convey that 

requests for access to records made for the purpose of litigation, and after 

                                            
34

 CAC judgment paras 32 and 33 



 

litigation has commenced, should be regulated by the Rules of Court governing 

such access in the course of litigation.35 

70 The Commission’s record of investigation is a record that it would be entitled to 

refuse access to under PAIA if the following jurisdictional facts are met:  

70.1 the record is requested for the purpose of civil proceedings; 

70.2 the record is requested after the commencement of the proceedings; 

70.3 the production of or access to that record for the purpose of civil 

proceedings is provided for in any other law. 

71 All three of the requirements of section 7(1) must be met in order to render 

PAIA inapplicable to the request.36 

72 All of these jurisdictional requirements are met in the present case: 

73 Despite its protests, the unavoidable conclusion from the facts and history of 

this matter is that SBSA seeks access to the record of investigation for the 

purposes of the Forex Referral.   

73.1 SBSA’s claims that the application to compel disclosure of the record is 

a separate application wholly distinct from its obligation in respect of the 

pleadings. However, SBSA’s conduct in attempting to ascertain further 

information and evidence from the Commission has always been for the 
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purposes of responding to the Forex Referral against it. This is evident 

from the first correspondence entered into by SBSA in which it made 

reference to needing “evidence” of the conduct in order to engage with 

the Commission on a meaningful basis and requesting specific details 

relating to SBSA’s alleged conduct. 

73.1.1 SBSA’s request for the record in terms of rule 15(1) must vest in 

it as an ordinary member of the public, not a litigant. Despite 

this, SBSA has not conducted itself as ordinary member of the 

public. It has conducted itself in a manner that is contrary to the 

CAC’s judgment in Group Five. 

73.1.2 Its point of departure was that it sought a “constructive 

approach” in the Forex Referral and required to know the 

“evidence” and when it was unsuccessful it launched its 

application in terms of rule 15.  

73.1.3 SBSA launched an interlocutory application in the Forex Referral 

when it purported to be bringing an application as a member of 

the public.  SBSA was required to bring a separate application 

outside of the Forex Referral. SBSA used its position as a 

litigant in the Forex Referral to bring its rule 15 compelling 

application on the purported basis that it is asserting its rights as 

an ordinary member of the public.    

73.2 The proceedings before the Tribunal are “civil proceedings” within the 

meaning contemplated in PAIA: 



 

73.2.1 The CAC has provided a number of reasons as to why the 

administrative penalty under section 59 of the Act is civil, rather 

than criminal, in nature.37  

73.2.2 There is no authority suggesting that Tribunal proceedings do 

not fall within this definition. The CAC in Group Five did not 

decide the issue of whether or not Tribunal and therefore CAC 

proceedings were civil or criminal.   

73.2.3 A contrary interpretation would render rule 14(1)(e) nugatory. 

73.3 SBSA requested the record after the commencement of the Forex 

Referral.   

74 The Tribunal Rules provide for SBSA to obtain the production of or access to 

that record for the purposes of the Forex Referral. Rule 22(1)(v) of the Tribunal 

Rules provides for directions for “the production and discovery of documents 

whether formal or informal” at the time of a pre-hearing conference. 

75 In these circumstances, the record of investigation constitutes restricted 

information in terms of rule 15 read with rule 14(e) of the Commission’s Rules.   

SBSA has no right to the Commission’s record of investigation. The 

Commission cannot be expected or obliged to produce information that it is not 

required to produce under PAIA.  
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CONFLICTING JUDGMENTS OF THE TRIBUNAL AND CAC 

76 The Commission submits that on a proper reading and interpretation of the 

Group Five decision the CAC failed to read its decision in a manner that is 

consistent with the general principles regarding access to information and PAIA 

and that the Group Five decision is clearly wrong and should be overturned by 

this Court.  

77  In the SBSA judgment the CAC summarised the Group Five principles as 

follows:  

“…as a matter of law the Commission was obliged to have availed the 
record of its investigation to the appellant, to have done so within a 
reasonable time, and to have disregarded the appellant’s status as 
litigant in determining the extent of a reasonable time.”38 

78 The CAC rejected the Commission’s argument that while it might be wrong to 

exclude access to the record by reference to the identity of the requester, it was 

perfectly legitimate to exclude access by reference to the purpose for which the 

record is requested. The Commission referenced paragraph 19 of the Group 

Five judgment39 which left open the introduction of such a qualification with 

reference to purpose, to rule 15. This interpretation would be consistent with 

section 7 of PAIA which restricts information not based on the identity of the 

requestor but on the purpose for which the record is requested. 
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 SBSA at para 34.  
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 Group Five para 19 states:  

 
“The policy considerations underlying s 7 of PAIA might justify the introduction of a similar qualification 
in Commission rule 15. An exclusion defined with reference to the purpose for which a record is 
requested (ie for purposes of litigation which has already commenced) rather than with reference to the 
identity of the requester does not give rise to the absurdity mentioned in ArcelorMittal (para 46). Where 
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difficult to show that it has been requested for purposes of the litigation, ie that the requester is a front 
for the litigant. However, and as I have said, rule 15 does not currently contain any such qualification.” 



 

79  The Commission’s interpretation of the Group Five judgment is not only 

consistent with PAIA it is consistent with this Court’s jurisprudence in PFE 

International which rejected a narrow, literal reading of the Rules of Court but 

instead opted for a construction that was in line with the purposes of the 

exclusion in the PAIA cases where access to information is regulated by the 

rules of court rather than “law”. This court chose to construe the Rules of Court 

in a manner that advanced the process of litigation in circumstances where a 

literal reading would hamper its progress.40  

80 Furthermore, the CAC’s approach to ignore section 7(1) of PAIA on the basis 

that the public body does not act at all and therefore it does not enter the 

“interpretative endeavour” is wholly inconsistent with the scheme and purpose 

of PAIA and this Court’s approach.41   

81 The Commission submits that the interpretation of Group Five reinforced by the 

CAC’s decision in SBSA prefers a narrow, literal reading of the Commission’s 

Rules which hampers rather than advances the process of litigation.  
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82 The Commission submits that the CAC was wrong to make a blanket finding 

that the determination of a reasonable time to permit access to the 

Commission’s record of investigation “is not affected by whether or not the 

requester is a litigant.” 

83 The Group Five and SBSA judgment requires the Commission to disclose its 

record of investigation under the access to information provisions of the 

Commission’s Rules without reference to the impact of the disclosure on the 

pending litigation or any limitation on disclosure required to protect the integrity 

of the proceedings.   This is contrary to the general principle governing access 

to information provisions that holds that the right should not be used by a 

litigant to circumvent or disrupt the particular rules of procedure in litigation.   

84 The Commission submits that the precedent set by these judgments is ripe for 

reconsideration by the courts as the unworkable and negative consequences 

flowing from the judgment become apparent in the present proceedings.  

85 It is appropriate and in the interests of justice that this Court critically consider 

the approach in Group Five in light of the current SBSA judgment, the conduct 

of SBSA, and the impact of the judgment on future proceedings and 

prosecutions.  

 

FACTORS IN THE DETERMINATION OF A REASONABLE TIME 



 

86 If this Court accepts the findings of Group Five and the SBSA judgment that the 

identity of the requestor is not a factor to take into consideration when 

determining a reasonable time, the Commission submits that it remains open to 

the Commission to consider the requestor’s purpose and motivation for the 

request (or absence of such motivation), and the practical logistics of 

compliance.  

87 If a party’s request for the provision of the record is motivated by the stage of 

litigation at which the parties find themselves then the Commission and 

Tribunal must have regard to this fact.  

88 A reasonable period to produce the record must take into account the point in 

time at which the request will cease to be an abuse of the Commission’s Rules 

and only from that point does the narrow factors of the time required to prepare 

the record and identify restricted portions become applicable.  

89 It is well established that an abuse of process arises where a party uses a rule 

of court (and we would argue a rule of the Commission) for a purpose 

extraneous to its true purpose; where there is an ulterior motive in seeking to 

use a specific proceeding; or where this behaviour oversteps the threshold of 

legitimacy.  

90 SBSA’s conduct suggests that it had an ulterior motive in using rule 15 to obtain 

the Commission’s investigative record. SBSA’s conduct goes beyond the 

bounds of “strategic conduct” in litigation.  



 

91 I have set out above the circumstances that point to an abuse of process in this 

case. The Commission submits that SBSA is clearly seeking to use rule 15 to 

have sight of the evidence against it before answering the Forex Referral. We 

respectfully submit that the CAC’s judgment aids this objective and 

countenances an abuse of process. 

92 For this reason, the limitation on the factors to take into account for the 

determination of a “reasonable period”, being simply the time required for the 

Commission to prepare the record and consider restricted information must be 

understood in a context where a party is not misusing the rule.  

93 Of course, not every rule 15 request made by a litigant is necessarily an abuse, 

but rather that the specific circumstances in a particular case might give rise to 

such a conclusion. One factor that is indicative of an abuse of process is the 

timing in which the application is made and the litigant’s conduct in the main 

proceedings. In turn, the time at which the record must be produced may also 

be determined on the basis of when the abusive effect of the request would 

have ceased.  

94 It therefore follows that what is a reasonable time for production of the record 

would entail a point in time at which the application ceases to be an abuse of 

process, and thereafter legitimately falls within Commission rule 15. On this 

basis, the Commission submits that if immediate provision of the record would 

aid an abuse the Commission or Tribunal is justified in calculating a reasonable 

period to be a point in time where the abuse is no longer manifest. 



 

95 For this reason, the Commission submits that its discretion to provide the 

record within a reasonable period entitled it and the Tribunal to consider 

SBSA’s motivation in seeking the record in the manner and under the time 

frame in which it did. Upon determining that the request was an abuse of 

process the Competition authorities are then entitled to set as a reasonable 

period, the point in time at which the request is no longer an abuse. 

96 However, even if this Court rejects the above premise, the Tribunal determined 

on a separate basis that the appropriate time to produce the record in the 

present matter would be at the time of discovery. The basis for the Tribunal’s 

decision was that although Group Five rejected a blanket claim to harmonise 

rule 15 with the discovery practice in the Tribunal it did not mean that producing 

the record at the time of discovery would never be reasonable in the 

circumstances. Rather, what was a reasonable time had to be decided on the 

facts of each case.42  

97 The Tribunal conducted an analysis of the reasonable time for access to the 

record.43  It held that the test for reasonableness will involve a compromise 

between the urgency with which the requestor requires the record, and what 

challenges confront the Commission when responding to the request.44 The 

Tribunal found that it was required to weigh up the burden on the Commission 

and thus the public interest in the most efficient allocation of its resources with 
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43 Tribunal Decision, p127, para 58 annexure MN11.  

44 Tribunal Decision, p128, para 60 – 61 annexure MN11.  



 

the right of the requestor to obtain the record more expeditiously than the 

litigants otherwise would.45 

98 The Tribunal went on to hold that since SBSA provided no explanation for 

requiring the record on an urgent basis, or at all, the Commission was entitled 

to prioritise its own logistical requirements.46 Tribunal recognised the logistical 

implications faced by the Commission in producing a lengthy record that is 

subject to numerous claims that documents in the record may constitute 

restricted information, when in due course the Commission would be required 

to undergo a similar activity in respect of discovery.47  Finally, the Tribunal took 

into consideration the investment of public resources required to perform and 

onerous task that is independent of the litigation, which it would perform to a 

large extent at a later stage.48  

99 The Tribunal used its discretion in applying the circumstances in this case to 

the considerations set out in Group Five and determined what would be a 

reasonable period for production of the record. It found a reasonable time to be 

at the time of discovery in the Forex Referral. The Commission submits with 

respect there was no basis for the CAC to overrule the Tribunal’s decision in 

this regard. 

 

                                            
45 Tribunal Decision, p129, para 69 annexure MN11.   

46 Tribunal Decision, p127 para 63 and p129 para 70 annexure MN11.    

47 Tribunal Decision, p127 para 68 annexure MN11.  
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CONCLUSION 

100 It is submitted that leave to appeal must be granted. The judgment of the CAC 

should be overturned and replaced with the order in terms of the Notice of 

Motion.  
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