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I the undersigned JESSICA CHARMAINE JANSEN VAN RENSBURG do hereby 

make oath and state: 

 

INTRODUCTION 

 

1. I am an adult female residing at Equestria, Pretoria. 

 

2. I am the daughter of the applicant in this matter, and as a consequence of financial 

constraints, also the attorney of record.  I practise as an attorney at the firm of 

MacRobert Inc., Pretoria, as from 1st June 2010.  Because of the financial problems 

applicant’s counsel have since August 2009 been acting for her on a pro bono basis. 

 

3. I am duly authorised to make this application on behalf of the applicant.  The facts 

set out herein fall within my own personal knowledge unless the context indicates 

otherwise, and are to the best of my knowledge and belief true and correct. Legal 

submissions are made on the advice of counsel. 

 

4. I have been involved in this case with the applicant from its inception. I am fully 

acquainted with the contents of the record of the trial and as to what happened at the 

trial and the subsequent applications.  I am therefore qualified to testify to this 

affidavit on behalf of the applicant. 

 

5. The applicant was charged with five other persons for the murder of one Jacobus 

Petrus Marais (hereinafter referred to as the deceased), to whom the applicant was 
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married at the time. The charge sheet charged the applicant with having arranged the 

murder of the deceased by using the other accused and to commit what is known as 

a so-called contract murder. 

 

6. The applicant is 45 years old.  I am her only child. 

 

7. Prior to the trial accused 1 (hereinafter referred to as Mr. Sefoor), and accused 5 

(hereinafter referred to as Mrs. May), became state witnesses in terms of the 

provisions of section 204 of the Criminal Procedure Act 51 of 1977.  The other 

accused were Mr. Piedt, (accused 2), Mrs. Africa (accused 3) and Mrs. Lawerdien 

(accused 4).  Mr. Piedt was found to have been the person who killed the deceased 

by stabbing him with a knife, and accused 3 and 4, together with applicant, were 

found guilty as co-perpetrators. 

 

8. The applicant’s defence was that she had arranged with Mrs. May, and Mrs. Africa 

(who was then working for the applicant and the deceased), for the deceased to 

receive a “hiding”.  The reason for the hiding was the fact that the applicant had 

been a battered woman who had been suffering under the hands of the deceased for 

many years.  It got to a point where she could no longer stand the abuse, the assaults 

and what she perceived as rapes on her.  She abused tranquilizers and was not 

herself when she arranged for the hiding of the deceased. The applicant arranged for 

the hiding to take place some 30 metres from their front door, hoping that the 

deceased would phone her on his cell phone for help, that she would then help him 

and that he thereafter would treat her better.  
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9. While the plan and her hope seem in the realm of fantasy, the clinical psychologist 

who testified on the applicant’s behalf in the trial stated that such fantasy and 

conjecture was the probable result of the applicant suffering from battered woman 

syndrome. 

 

10. The deceased was murdered by multiple stab wounds, approximately 30 metres 

from his house in Jongensfontein, a suburb of Stilbaai, Southern Cape. 

 

11. The applicant was convicted of premeditated murder and was sentenced to life 

imprisonment.  Applicant has been in jail since August 2009, when she was 

convicted of murder. The only witness who testified against the applicant on the 

aspect of the instruction to murder, was Mrs. May, who testified that the applicant 

requested her to arrange for the deceased to be killed.  Mrs. Africa testified that the 

instruction was to have the deceased given a hiding. 

 

12. In its judgment on the merits the High Court found that the applicant was not a 

battered woman.  This finding is central to this application and was the central issue 

in applicant’s defence. 

 

13. Application for leave to appeal was made to the learned judge hearing the matter but 

that application was turned down on 26 March 2010. 

 

14. Four judgments have been given in this matter: 
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14.1. The judgment on the merits in which the applicant’s defence of a battered 

woman was dismissed and she was found guilty of murder as charged. 

 

14.2. The judgment on sentence was given on 18 February 2010. At the time of 

finalising this application the sentencing judgment is not yet available.  The 

applicant was given a life sentence.  

 

14.3. The judgment on whether the two state witnesses (Mr. Sefoor and Mrs. 

May), should receive immunity from prosecution in terms of the provisions 

of sections 204 of the Criminal Procedure Act.  This judgment was given on 

19 February but is not yet available. 

 

14.4. The judgment on the application for leave to appeal.  Leave to appeal on 

sentence was granted to the full bench of the Cape High Court, but leave to 

appeal the merits was refused.  (Appeal Volume pp. 369 – 376).  A formal 

notice of appeal has been filed timeously at the Cape High Court. 

 

15. The application for leave to this Court is brought by the applicant to challenge the 

conviction and related sentence imposed upon her by the High Court.  This 

application is accordingly limited to the constitutional issues that arise from the 

judgment and order of His Lordship Mr Justice Dlodlo in the High Court, Southern 

Circuit held in Swellendam (“the High Court”) wherein the applicant’s defence of a 

battered woman was dismissed and she was found guilty of murder as charged. 
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16. The basis for the application to this Honourable Court is that the applicant did not 

receive a fair trial on one or more or all of the grounds set out hereafter. 

 

17. After the High Court refused leave to appeal the applicant applied timeously for 

leave to appeal to the Supreme Court of Appeal (“the SCA”) against the High 

Court’s order.  

 

18. The application for leave to appeal to the Supreme Court of appeal was turned down 

on 19 May 2010. I attach hereto marked as annexure A the order of the Supreme 

Court of Appeal refusing the application for leave to appeal. 

  

19. The applicant accordingly approaches this Court for leave to appeal in terms of Rule 

19 of this Court’s Rules.  I am advised of this Court’s decision in Mabaso v Law 

Society of Northern Provinces 2005 (2) SA 117 (CC), where at para 18 the Court 

stated that “it is clear from the text of Rule 19 [...] that where any application for 

leave to appeal to the SCA is refused by the President of the SCA [...], any 

subsequent appeal to this court is considered to be an appeal, not against the 

decision of the SCA, but against the High Court decision”. 

 

20. Accordingly, the application for leave to appeal is directed against the decision and 

order of the High Court. In filing this application I have had regard to the Practice 

Directives issued by the Chief Justice on 17 May 2010.  I note therefrom that when 

a record is lodged with this Court, it shall consist, without duplication, only of those 

portions of the record before the High Court and, where applicable, the Supreme 
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Court of Appeal.  I have accordingly attached hereto marked annexure B a full set 

of the numbered appeal papers as they were prepared for the Supreme Court of 

Appeal (and shall refer to the papers as “Appeal Volume”).   

 

21. For the sake of reference and hopefully to assist the Court, I have included a table of 

contents at the outset of this affidavit. 

 

THE CONSTITUTIONAL BASIS FOR THIS APPEAL 

 

A challenge to the application of legal rules inconsistent with 

constitutional rights 

 

22. I am advised that the Constitutional Court is a specialist court and not a court of 

general jurisdiction.   

 

23. I appreciate that this Court may only hear constitutional matters, defined in s 167(7) 

of the Constitution as including “any issue involving the interpretation, protection 

or enforcement of the Constitution”. 

 
 

24. I have been advised that this Court in S v Boesak1 laid down certain “broad 

principles for criminal cases”.  It stated that a litigant’s dissatisfaction with the High 

Court’s factual mistakes regarding the evidence which had been presented by the 

                                               
1  2001 (1) SA 912 (CC). 
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State against the accused at trial does not itself constitute a constitutional matter. As 

Justice O’Regan subsequently put it in Rail Commuters Action Group and others v 

Transnet Ltd t/a Metrorail 2005 (2) SA 359 (CC) at para 51: 

 

“[Boesak] … states … that where the only issue in a criminal appeal is 
dissatisfaction with the factual findings made by the SCA, and no other 
constitutional issue is raised, no constitutional right is engaged by such 
a challenge”. 

 

25. By contrast, in Boesak this Court held that: 

 

“the application of a legal rule by the SCA may constitute a constitutional 
matter. This may occur if the application of a rule is inconsistent with some right 
or principle of the Constitution.” 

 

26. The applicant respectfully submits that her case falls within this category.  Her 

complaint is that the relevant legal rules applicable to criminal trials and the leading 

of evidence, particularly insofar as they relate to the context of the battered woman 

syndrome, have been (mis)applied by the High Court in a manner that is 

inconsistent with her right to a fair trial guaranteed under section 35 of the 

Constitution. 

 

27. As the Supreme Court of Appeal has recently explained in S v Mavinini 2009 1 

SACR 523 (SCA) at p. 531 [26] e-f:   “Differently put, subjective moral satisfaction 

of guilt is not enough: it must be subjective satisfaction attained through proper 

application of the rules of the system.” (emphasis added). 
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28. The failure by the High Court to attain satisfaction of the applicant’s guilt through 

proper application of the rules of the system means that that the applicant is now 

detained in jail, a fact that additionally impinges upon her right to freedom and 

security of the person and dignity, guaranteed under sections 12 and 10 of the 

Constitution respectively. 

 

The High Court’s back-to-front approach to the applicant’s battered 

woman defence  

 

29. The applicant’s defence to the charge of murder was that she had suffered as a 

battered woman at the hands of the deceased.   

 

30. It was because of this prolonged battering that she had implicated herself in his 

beating, but never intended for him to be murdered or imagined that this result 

would or could ensue.  Her defence was thus operative at three related levels:  

 

30.1. first, to explain why she had arranged for the deceased to be beaten; 

 

30.2. second, to demonstrate that she had never with premeditation intended for 

the deceased to be murdered; 

 

30.3. third, that her plan was conceived in desperation and pervaded with fantasy, 

such that prior to the offence her ability to act in accordance with an 



 

Page 11 

 

appreciation of what is right or wrong, or to realistically evaluate the 

possible outcomes of her intended plan, was at least severely compromised.    

 

31. It was thus essential for the High Court to deal up-front with her defence of being a 

battered women since if it was accepted by the High Court, that acceptance would 

have provided a material context or lens through which to assess her evidence and 

would have materially impacted upon an assessment of the unlawfulness of her 

conduct and/or her mens rea.  

 

32. The approach of the High Court on the merits was the wrong way round.  It 

effectively concluded that the applicant was guilty of murder, with direct intent, and 

only thereafter dealt with whether she was indeed a battered woman.  In adopting 

this approach the High Court had already arrived at a conclusion about the 

applicant’s guilt through applying the test of a rational person who was not suffering 

as a battered woman to arrive at a conviction of the applicant, whose uncontradicted 

evidence was that she was a battered woman.   

 

33. In any event, in its assessment of the evidence, that which strongly supported the 

applicant’s version of being a battered woman was wrongly (in law) dismissed in 

one case, in a second case not properly considered in the judgment on the merits, 

and in yet another instance ignored and not referred to where the question of a 

battered woman was considered. 
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34. Furthermore, inadmissible evidence (being statements in police statements made by 

some of the other accused, the relevant contents whereof were denied by those 

accused under oath in the witness box) was utilized by the High Court against the 

applicant. 

 

35. These material irregularities and misdirections only became known to the applicant 

and her legal advisors during the judgment on the merits.  Accordingly, the 

applicant was denied an opportunity of leading further evidence on the aspect of a 

battered woman, and in the circumstances the applicant did not receive a fair trial. 

 

36. In this affidavit I detail these misdirections and misapplications of the relevant legal 

rules.  In doing so I respectfully wish to make it clear that the applicant does not 

attack the bona fides of the learned Judge in the High Court. 2 

 

GROUNDS OF APPEAL 

 

Introduction: the applicant’s evidence of being battered 

 

37. The applicant herself testified as to her marriage with the deceased since 1988 and 

gave detailed evidence regarding the marriage since approximately 1990 of the 

following: 

 

                                               
2  Cf. S v le Grange and others 2009 (1) SACR 125 (SCA), 153 [23]. 
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37.1. physical assaults by the deceased on applicant, including being beaten, 

kicked, throttled and threatened with weapons; 

    

37.2. being raped by the deceased because the applicant refused to have          

consensual sex with him as a consequence of the fact that he frequented 

brothels and slept with prostitutes.  

 

37.3. on occasions when she refused intercourse, being throttled by the deceased 

and threatened with a knife; 

 

37.4. emotional abuse where the deceased inter alia shouted, screamed at and 

cursed the applicant, including in public; 

 

37.5. threats by the deceased that he would cause the applicant’s daughter         

physical harm and that it would have been easy for him to have her daughter 

killed should the applicant leave him; 

 

37.6. occasions where the deceased locked the applicant and her daughter in the 

house; 

 

37.7. occasions where the deceased, when he found the applicant reading         

from her Bible, would grab it from her and throw it against the wall, cursing 

her;  
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37.8. occasions where the deceased would kick the applicant’s small dogs and 

would also pick up the dogs and throw them against the wall; 

 

37.9. various extra marital relations with other women;  

 

37.10. occasions where the deceased attempted to sexually molest applicant’s 

daughter whilst she was sleeping. 

 
37.11. that she (the applicant) spent the night before the killing, as a consequence 

of the deceased’s abuse, on her haunches in an outside room on a cold 

cement floor. 

 

38. This evidence of the applicant in regard to having been a battered woman was never 

seriously challenged in cross-examination. 

 

39. It was also never disputed that the applicant was not allowed to have any friends, 

both in Gauteng and in Stilbaai. No friends visited the house as the deceased would 

not allow that. This was confirmed by both Mrs. Africa and Mrs. Joubert.  

 
40. Mrs. Africa, who was not favourably disposed towards the applicant, testified inter 

alia as follows:  

 

40.1. In the mornings when the applicant came out of her room Mrs. Africa could 

see that she had been crying and was emotional; 

 



 

Page 15 

 

40.2. She could also see that the applicant had been stressed out; 

 

40.3. On occasion she could see marks on her arm and her shoulder.  The marks 

on the arm were clearly marks where somebody’s hand had pressed the 

applicants arm as the marks were clearly finger marks; 

 

40.4. When asked by Mrs. Africa why she was crying and looking so sad the 

applicant stated that she could no longer cope with the way the deceased 

was shouting at and cursing her in the evenings and quarrelling with her 

about the businesses which he wanted her to transfer into his name; 

 

40.5. That in the last few months prior to his death the applicant, in the afternoons 

when she got home and before the arrival of the deceased, was shaking 

visibly to such an extent that she had to take tranquilisers.  This the 

applicant did, so she said, because if the deceased saw her shaking like that 

it would have lead to some further abuse; 

 

40.6. That applicant abused tranquilisers to the extent where Mrs. Africa 

admonished her not to take four tranquilisers on a single occasion. The 

applicant replied that two did not help.  On one occasion Mrs Africa was 

shown a big blue mark on the applicant’s back which according to the 

applicant was as a consequence of an assault by the deceased; 

 

40.7. That the applicant was a soft hearted peace loving person.   
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40.8. Although the High Court referred to this evidence as “some support” for 

applicant’s version, applicant’s version was nonetheless rejected. 

  Cf. also Volume of Appeal page 229. 

 

41. This evidence was ignored when the question of an abused woman was considered. 

 

The failure to apply essential legal rules of evidence in respect of two 

material defence witnesses 

 

42. In President of the Republic of South Africa v SARFU 2000 (1) SA 1 (CC) this 

Court held as follows at paras [61] to [63]:  

 

“[61] As a general rule it is essential, when it is intended to suggest that a 
witness is not speaking the truth on a particular point, to direct the witness’s 
attention to the fact by questions put in cross-examination, showing that the 
imputation is intended to be made and to afford the witness an opportunity, 
whilst still in the witness-box of giving any explanation open to the witness and 
of defending his or her character.  If a point in dispute is left unchallenged in 
cross-examination, the party calling the witness is entitled to assume that the 
unchallenged witness’s evidence is accepted as correct. This rule was 
enunciated by the House of Lords in Browne v Dunn and has been adopted and 
consistently followed by our courts. 
 
[62]  The rule in Browne v Dunn is not merely one of professional practice 
but “is essential to fair play and fair dealing with witnesses”. It is still current 
in England and has been adopted and followed in substantially the same form in 
the Commonwealth jurisdictions. 
 
[63]  The precise nature of the imputation should be made clear to the witness 
so that it can be met and destroyed, particularly where the imputation relies 
upon inferences to be drawn from other evidence in the proceedings. It should 
be made clear not only that the evidence is to be challenged but also how it is to 
be challenged. This is so because the witness must be given an opportunity to 
deny the challenge, to call corroborative evidence, to qualify the evidence given 
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by the witness or others and to explain contradictions on which reliance is to be 
placed.” (emphasis added, footnotes omitted)  

 

43. This Court’s iteration of the “essential general rule” is a reflection of an age-old 

principle of fairness.   

 

43.1. As the point was made in Small v Smith 1954 3 SA 434 (SWA) at 438 E-F:  

 

“…  It is grossly unfair and improper to let a witness’s evidence go 
unchallenged in cross-examination, and afterwards argue that he must 
be disbelieved.” 

 

43.2. See too S v Mavinini 2009 1 SACR 523 (SCA) pp.527-528 at para [12]: 

 

“This is not only speculative; it is unfair. A cross-examiner who later 
suggests that a witness is lying on a particular point must generally 
confront the witness with the imputation.  If a single question had 
been asked, Ragunanan might have been able to explain his ‘special 
duties’ in detail and with perfect conviction”.  

 

43.3. And also para [15] in Mavinini: 

 

“There should be at least some basis for rejecting the witness’s 
unchallenged evidence out of hand – whether it arises from some 
intrinsic feature of the evidence itself or from other evidence at the 
trial”.  

 

44. This essential rule was flouted by the High Court in respect of the evidence of two 

material defence witnesses: Mr. Marais, and Mrs. Joubert.  Both of these witnesses’ 

evidence was material, and inherently probable.  



 

Page 18 

 

The material evidence of Mr. Marais 

 

45. One of the most important witnesses called on behalf of the applicant in regard to 

the issue of a battered woman was Mr. Hendrik Marais (no relation to the applicant). 

   

46. Marais was a complete stranger to the applicant and to this day has not spoken a 

word with her.  He was a completely independent witness. 

  

47. He testified that he went to the deceased’s shop approximately fourteen days or even 

less before his death.  There was nobody in the front of the shop but from the offices 

he heard a voice as if somebody was talking over the phone and screaming and 

yelling.  He thought that it was a telephonic conversation because he heard no other 

voice. 

  

48. He walked towards the offices and through a door saw the deceased standing with 

his back towards the door with the applicant sitting in a chair, also with her back 

towards the door.  (At that stage Mr. Marais did not realise who the black haired 

woman was, but in court identified her as the applicant). 

 

49. The deceased had his hands around the applicant’s throat and was throttling her, 

shaking her head from side to side whilst yelling and screaming at her.  

 

50. Mr. Marais turned around and walked away and waited outside. 
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51. Shortly thereafter the deceased came out of the office and apologised to Mr. Marais 

saying that he did not know what was going on with him because he was losing his 

temper so easily. 

 

52. A few minutes later the applicant came out of the office and walked past Mr. Marais 

with her head down.  Mr. Marais could see the red marks around her neck and the 

applicant was crying softly. 

 

53. This witness thus corroborated the evidence of the applicant in material respects. He 

supported her evidence that the deceased would yell and scream and curse at the 

applicant even in public; that he would assault her at a whim; and that she was 

submissive to him as was demonstrated on this occasion by her not shouting and 

screaming or asking for help, but merely bowing her head and crying. 

 

54. His evidence was material in another respect.  The assault testified to by Mr. Marais 

contradicts the finding of the High Court that the applicant killed the deceased for 

financial gain only.  Mr. Marais’ evidence corroborates the applicant’s version that 

it was a combination of the continuous arguments, assaults and abuse that drove her 

to the irrational plan of arranging a hiding for the deceased.  

 

55. The evidence of Mr. Marais was not challenged in cross-examination at all.  It was 

never suggested to him that he was lying.  The high-water mark of the State’s cross-

examination was that Mr. Marais did not know what incident or incidents had 
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preceded the assault that he saw.  For its part the Court put no questions to Mr. 

Marais. 

 

56. In short, Mr. Marais’ evidence was not contradicted or challenged. 

 

57. However in the judgment on the merits the High Court rejected Mr. Marais’ 

evidence and remarked that it was doubtful as to whether the incident had ever 

occurred. (see Appeal Volume pp. 294/5)  The High Court questioned in its 

judgment why Mr. Marais did not lay charges with the police or with the welfare 

services about what he had seen.  This question had never been put to Mr. Marais.   

 

58. Accordingly, the finding of the High Court that it was unreasonable of Mr. Marais 

not to have reacted in that way is a conclusion which the Court was not permitted to 

arrive at without first having put the question to Mr. Marais so that the 

reasonableness and veracity of Mr. Marais’ answer could be assessed.   

 

59. In its judgment the High Court further questioned why the accused did not testify 

about this incident. Its reasoning was that the applicant should have been aware of 

the fact that Mr. Marais had seen something. 

 

60. With respect, there was nothing that pointed towards the fact that the applicant knew 

that Mr. Marais had witnessed the assault. The applicant could not specifically 

remember this incident but did testify in her evidence that the deceased had at his 

place of business on occasions cursed and yelled at her, pulled her around, picked 



 

Page 21 

 

her up around her neck and throttled her. If she had wished to lie she could easily 

have confirmed this specific incident.  

 

61. The position is that the evidence by Mr. Marais, a completely independent witness, 

whose evidence was never challenged in cross-examination, and against whom no 

adverse finding on demeanour was or could have been made, was rejected by the 

High Court without any foundation.   

 

62. The first time that the applicant or her legal representatives learnt that the evidence 

of Mr. Marais was rejected was upon hearing the High Court’s judgment.   

 

63. Accordingly, in rejecting that evidence, the High Court flouted the essential general 

principle articulated by this Court in SARFU. 

 

64. Had the applicant’s legal representatives been put on notice that the evidence was in 

fact challenged or the veracity thereof doubted, they would have been able to lead 

further corroborative evidence regarding the applicant being a battered woman. As it 

turns out, they believed (incorrectly) that the evidence of Mr. Marais was not 

challenged.   

 

65. In the circumstances, the applicant chose only to call Mrs. Joubert in further support 

of the battered woman claim.  It is to Mrs. Joubert’s evidence that I turn next.  As 

this Court will see, her evidence was not rejected in the High Court’s judgment on 
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the merits, but was completely ignored, again notwithstanding that her evidence 

went unchallenged in the trial. 

 

The material evidence of Mrs. Joubert 

 

66. Mrs. Joubert’s evidence was also materially corroborative of the applicant’s claim 

that she was an abused woman.   

 

67. Mrs. Joubert worked for the applicant and the deceased during February 1996 to 

mid 1998 whilst the applicant and the deceased were still living up in the Transvaal 

and running a business called Dakota Products. (See Appeal Volume pp. 204 – 207) 

 

68. Mrs. Joubert testified that: 

 

68.1. she often heard from her office how the deceased yelled and cursed at the 

applicant; 

 

68.2. she often saw marks on the applicant which pointed to her having been 

abused physically,  

 

68.3. on one occasion she witnessed the applicant fainting during a volley of 

abuse from the deceased; and she (Mrs. Joubert) rushed the applicant to 

hospital where she was detained in hospital for approximately a week on a 

drip. 
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68.4. on another occasion Mrs. Joubert heard the deceased shouting at applicant 

that he would “fokken doodmaak, die donnerse bitch” (see Appeal Volume: 

p. 204). 

 

69. Thereafter Mrs. Joubert used to fetch the applicant’s medicine (tranquilizers etc) 

from the doctor and the chemist for the applicant which applicant used continually. 

 

70. None of the aforementioned evidence was contradicted or challenged by the state or 

the High Court during the trial. 

 

71. Mrs. Joubert not only worked with the applicant and the deceased at their place of 

business, but also assisted them on their game ranch where she worked over 

weekends with them and also saw how the deceased carried on with his drinking, 

womanising and abuse of the applicant.  In that regard, Mrs. Joubert also gave very 

important evidence regarding how inherently cruel the deceased was. 

 

71.1. She testified regarding a specific incident where the deceased called in the 

assistance of an organisation called the “Mapogo”.  Three men armed with 

sjamboks arrived at the deceased’s place of work one day, took one of his 

workers into an empty office and assaulted him so badly with the sjamboks 

that the upper half of his body was naked when he came out of his office.  

His whole body was full of blood and he also wet his pants, and when he 

begged Mrs. Joubert for help they assaulted him further.  Thereafter he was 

taken into a quad where all the other workers at the business were forced to 
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come and watch how the employee was further assaulted by the members of 

the Mapogo with the sjamboks.  The Mapogo members thereafter put him 

on a bakkie and drove off with him without him ever being seen again.  

Mrs. Joubert testified that the deceased appeared particularly thrilled and 

happy during this episode. 

 

71.2. Mrs. Joubert also confirmed the threats by the deceased to harm the 

applicant or her daughter should the applicant ever leave the deceased.  The 

evidence was also that the deceased was cruel towards people in general.  

On occasion of course he was as charming as could be.   

 

71.3. She testified when he verbally abused the applicant she would bow her head 

and say: “Yes love”; “no love”; “its right so love” and so on. (“Ja lief”; “nee 

lief”; Dis reg so lief”).  She also testified that the applicant never spoke 

badly of the deceased. 

 

72. When the High Court gave its judgment on the merits, and specifically when dealing 

with the question as to whether the applicant was indeed a battered woman, it did 

not deal with Mrs. Joubert’s evidence at all and did not consider it.  Although Mrs. 

Joubert’s evidence was referred to in the summing up in the judgment, when the 

evidence was analysed and discussed and the specific issue of a battered woman was 

dealt with (see Appeal Volume p. 261 and further), Mrs. Joubert’s evidence was 

simply ignored.   
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73. It is respectfully submitted that this is a gross misdirection and irregularity.  As the 

Supreme Court of Appeal made clear in Mtembo v Transnet [2009] 4 All SA 225 

(SCA) at para 10 p 228: 

 

“Perusal of the trial court’s judgment reveals that nowhere does that court 
consider Phasha’s version when analysing the evidence.  This was correctly 
found to be a misdirection by the Full Court … Its failure to do so fell foul of 
the duty of a court to traverse in judgment all relevant evidence.” 

 

74. In evaluating the evidence the court must evaluate all the evidence irrespective of 

the nature and quality of the evidence. As Nugent J (as he then was) observed in S v 

Van der Meyden 1999 (1) SACR 447 (W) at 450b: 

 

“What must be borne in mind, however, is that the conclusion which is 
reached (whether it be to convict or to acquit) must account for all the 
evidence. Some of the evidence might be found to be false; some of it might 
be found to be unreliable; and some of it might be found to be only possibly 
false or unreliable; but none of it may simply be ignored.” 3  

 

75. This failure was raised as a ground of appeal in the application for leave to appeal. 

In his judgment on leave to appeal (see Appeal Volume, p 373) the learned judge 

stated that he did not deal with Mrs. Joubert’s evidence when the judgment on the 

merits was given because her evidence related to incidents too long ago in the past.   

He added that the evidence relating to the deceased’s inherent cruelty was irrelevant 

and was led by counsel only in order to direct the court’s attention away from the 

true facts of the matter!  

 

                                               
3 Emphasis added.  See also S v Makeba and another 2003 (2) SACR 128 (SCA) at 133 f-

g [14]. 
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76. This is with respect once again a serious misdirection, because the inherent cruelty 

of the deceased, to whomsoever, was materially relevant to and corroborative of the 

applicant’s version about being an abused woman.  The applicant testified that that 

cruelty was one of the reasons why she was too afraid to leave the deceased. 

 

77. The learned judge went on to state in his judgment on leave to appeal that he dealt 

with Mrs. Joubert's evidence when the judgment on sentence was given as that – in 

his view – was the proper place to deal with it.4  This argument, with the greatest 

respect, is not understood.  Mrs. Joubert’s evidence was solely intended to support 

the applicant’s version of being an abused woman. When the time came for the 

judgment on sentence the finding had already been made that the applicant had not 

been an abused woman, hence her receipt of the minimum sentence of life 

imprisonment. 

 

78. In sum, this failure by the High Court to consider Mrs. Joubert’s evidence at all was 

therefore a further material misdirection and irregularity which very severely 

prejudiced the applicant’s defence.   Not only was a very important witness’s 

                                               
4  In its judgment on sentence the High Court stated that Mrs. Joubert’s evidence was 

directly contrary to that of a Mr. Swanepoel, and seemed to reject her evidence for that 
reason.  This was never put to Mrs. Joubert, even though Mr. Swanepoel testified prior 
to her. In any event, it is contrary to the established law on evidence (see  S v Saban a. 
a. 1992 (1) SACR 199 (A), 204 a-c) as the mere fact that evidence directly contrary to a 
state witness’s evidence does not justify the rejection of that evidence. (This seems to 
have been the approach of the Court throughout). It is furthermore a finding that misses 
the point: Mrs. Joubert testified regarding the two and a half years she closely worked 
with the applicant and the deceased, not only in their business but also on their game 
farm; while Mr. Swanepoel worked for approximately five months at the deceased’s 
place of business in Stilbaai. The applicant had her own business away from the 
deceased’s place of business.  Accordingly their respective testimonies were in relation 
to different localities and different time periods – and could therefore not be directly 
contrary to each other. 
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evidence ignored in relation to the applicant’s claim of being an abused woman.  In 

addition, Mrs. Joubert’s evidence had not been challenged in cross-examination (by 

the State or through questioning by the Court), and the State never contended that 

the evidence was intrinsically improbable or such that it should be dismissed or not 

considered. 

 

79. Certainly, had the Court or the State given notice or forewarned the defence that 

such evidence was contested, the applicant’s legal advisors would have led further 

evidence.  Some of that further evidence was ultimately led at the stage of 

sentencing, but it was then obviously too late.5  I nevertheless draw attention thereto 

as an illustration of the type of evidence that could have been placed before the 

Court prior to conviction: 

 

79.1. In the first place, there is the evidence of Mrs van Aardt. She was the 

deceased’s second wife (the applicant was the third). Mrs. van Aardt gave 

graphic evidence of how the deceased assaulted her, abused her, abused 

liquor, and consorted with prostitutes.  At one stage she testified about one 

evening when during an assault by the deceased, she stood on her knees 

with her back against the wall and told the deceased to keep on hitting her 

until he had had enough.  He started slapping her through her face and she 
                                               
5  I point out that the Trial Court asked in its judgment on sentence why Mrs. van Aardt, 

the deceased’s second wife, did not testify on the merits regarding her life of abuse with 
the deceased. Of course, this is exactly the problem the applicant is complaining about. 
After the witnesses Marais and Joubert had been led (whose evidence was not 
challenged at all, and who supported the applicant fully regarding assaults and abuse 
from the deceased) the applicant’s legal advisors did not think it necessary to call 
further evidence. This, according to the law, they were entitled to do.  They were by law 
entitled to accept that the evidence of Mr. Marais and Mrs. Joubert stood unchallenged, 
and what is more, that that evidence would be duly considered by the High Court. 
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lost count after the seventeenth slap.  She also testified specifically that on 

one occasion the deceased stood with his foot on her head, trampling it into 

the lawn outside their house, and only stopped when the lady who was 

working for them cried to the deceased that he was going to kill her. 

 

79.2. Mrs. van Aardt was clearly ill at ease in the witness box and shook visibly.  

She explained this to the prosecutor saying that this was her first time in the 

witness box and it was not easy for her to testify about her life with the 

deceased. 

 

79.3. Mrs. van Aardt’s evidence regarding the assaults and abuse was not 

challenged in cross-examination.6   

 

79.4. Secondly, there is the evidence of Mrs. Swart, who was not a friend of the 

applicant.  She witnessed an incident on one occasion, shortly before the 

death of the deceased, when she went with the deceased to his office at his 

business.  She testified that the applicant was behind the computer 

struggling with it.  The deceased lost his temper and with his arm swiped 

everything (papers, books etc.) off the desk onto the floor, and in a fit of 

rage told the applicant to use her brains if she had any.  Mrs. Swart, when 
                                               
6  As it turns out, her evidence was dismissed by the learned judge.  He said he got the 

impression that she was “forced” to give evidence.  The sentencing judgment is being 
appealed, so I shall refrain from commenting further thereon, save to point out that the 
High Court at the sentencing stage again made findings against a witness without ever 
putting its version to her.  In respect of Mrs. van Aardt, the Court held that she must 
have had an ulterior motive for her testimony.  What this could have been is a mystery.  
But the point is that it was never put or even suggested to Mrs. van Aardt that there was 
such an ulterior motive, and the truth of her allegations in regard to the assaults and 
abuse to herself was never challenged. 
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asked how she reacted or how she felt about the behaviour of the deceased, 

replied that if he had been her employer she would have sabotaged his 

computer, but if he had been her husband she would have put a knife in his 

chest.  This of course shocked everyone but when asked Mrs. Swart testified 

and explained that she had been an abused woman for seventeen years and 

realised and understood the trauma that an abused woman went through.   

 

79.5. Mrs. Swart testified that she nevertheless stayed with her husband who was 

at the time of her evidence suffering from Alzheimer’s disease.  She gave 

detailed evidence of the life of an abused woman and the fact that abused 

women do not normally leave their partners. 

 

79.6. Not once was Mrs. Swart challenged in cross-examination about the 

correctness of her evidence nor was it ever suggested that she was inflating 

or blowing the incident out of proportion.7   

 

79.7. Finally, there is the evidence of Mrs. Meiring. 

 

79.8. This witness testified that she and her husband had known the deceased and 

the applicant for some years at Stilbaai. The deceased often came to their 

house early in the mornings in the fishing season because he had a fishing 

boat.  

                                               
7  Mrs. Swart’s evidence was also dismissed by the learned judge in his sentencing 

judgment, the Court holding that she was not objective and although she probably did 
see some incident, it was blown out of proportion by her.  This aspect too will be dealt 
with in the appeal against sentence. 
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79.9. The deceased told this witness and her husband how the applicant annoyed 

him with her constant reading of the bible.  He also informed them that he 

wanted to divorce the applicant but was just waiting until such time as he 

could succeed in transferring all her (applicant’s) properties into his name 

after which he would divorce her and leave her. 

 

79.10. This witness furthermore testified that the applicant was one of the most 

soft-hearted and caring people she knew, and that she always assisted the 

underprivileged.  

 

79.11. Mrs. Meiring’s evidence too was not challenged: the State did not ask one 

question in cross-examination; neither did the Court.8 

 

80. In the circumstances, in accordance with the essential rule of evidence confirmed by 

this Court in SARFU, the applicant’s legal advisors were entitled to accept, and did 

accept, that Mrs. Joubert’s evidence stood uncontested and therefore no further 

evidence on that aspect was led on behalf of the applicant. 

 
                                               
8  In its sentencing judgment the High Court also rejected Mrs. Meiring’s evidence. It did 

so inter alia by making a factual finding that Mrs. Meiring was not aware of “the other 
side” of the applicant.  The Judge then proceeded to make a factual finding that was 
directly contrary to the evidence before the Court, and held that the applicant in fact 
fired Mr. Swanepoel for not wanting to support the applicant in her version about the 
deceased, and in so-doing (firing Mr. Swanepoel), put him, his wife and their young 
child on the street with no income.  This finding was not only wrong on the facts, but 
was in fact contrary to the finding of the Trial Court itself in the judgment on the merits.  
(see Appeal Volume, pp. 224-226)  The rejection of Mrs. Meiring’s evidence will also 
be dealt with in the appeal against sentence, but is with respect an important indication 
as to how evidence on behalf of the applicant was treated. 
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81. That failure, it turned out for the first time in the merits judgment, was to the 

prejudice of the applicant – she was convicted after her defence of being a battered 

woman was rejected.   

 

82. It is respectfully submitted therefore that the High Court’s misapplication of this 

essential rule of evidence impacted in a manifestly prejudicial manner on the 

applicant’s constitutional rights, including her right to a fair trial.  

 

Through its misunderstanding of battered woman syndrome the High 

Court erroneously concluded that the applicant was not a battered 

woman  

 

83. The High Court repeatedly asked the question why the applicant did not divorce the 

deceased.  The High Court’s inarticulate premise appeared to be that the reasonable 

conduct of someone in an abused position is to leave her assailant.  That premise 

was confirmed in the Court’s judgment: the fact that no divorce took place was a 

central feature in the High Court’s conclusion that the applicant was not a battered 

woman (see Appeal Volume, p 276).   

 

84. In this regard the High Court paid no attention whatsoever to the evidence of Mr. 

Meyer (the applicant’s expert witness) who explained in detail how abused women 

react and that it was quite normal for them not to leave or divorce their abusive 

partners and husbands.  
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85. That trend is apparent from a number of cases.  Although referred thereto the High 

Court failed to have regard to S v Ferreira and others 2004 (2) SACR 454 (SCA), at 

474 e-f.  It will be recalled that in Ferreira the SCA in para [24] explained that: “the 

Appellant left the deceased on at least four occasions.  He traced her each time and 

by begging forgiveness persuaded her to return. His tactic was to be contrite and 

apologetic promising change and material advantages.”   

 

86. This was similarly the scenario at play between the deceased and the applicant. The 

applicant did leave him once for Somerset West after she obtained an interdict 

against him, but she was lured back with the help of the pastor of their church who 

they knew from the former Transvaal and who came down to Stilbaai for this 

reason.  

               

87. The SCA explained further in S v Ferreira as follows at paras [34] –[36] p. 466: 

“The learned judges’ view that the first appellant could simply have walked 
away from the relationship can be understood in one of two ways. Either he did 
not accept the witnesses’ expertise or he thought that they were unconvincing 
because the facts did not support them. I have difficulty in either event with the 
learned judge’s conclusion. If the witnesses in this case spoke with acceptable 
authority on the subject of abused women and the reason why they sometimes 
kill their abusers they conveyed at the same time the explanation why abused 
women subjectively feel unable to escape by any other route than by homicide. A 
proper analyses and understanding of the evidence given in this cases shows in 
my view that it is indeed what the first Appellant subjectively did feel…”.  

 

88. I respectfully submit that the High Court failed to perform such “a proper analyses 

and understanding of the evidence”. 
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89. In the first place it persisted in its view (repeatedly expressed in the judgment) that 

the reasonable thing for the applicant to have done was to leave the deceased 

through divorce. 

 

90. Secondly, the Court misdirected itself by holding that the evidence of Mr Meyer, the 

clinical psychologist who testified on behalf of the applicant, was refuted by the 

evidence and reports of Professors Zabow and Kaliski for the State. 

 

90.1. After Mr Meyer had given his evidence in chief the applicant was sent away 

for 30 days observation to Valkenberg Hospital in Cape Town. This was 

because Mr Meyer had expressed his opinion that the applicant could have 

acted in a state where her appreciation to differentiate between right and 

wrong was “probably absent”. Professors Zabow and Kaliski disputed that 

this was the case. This was the only aspect that they dealt with and 

challenged. They never challenged Mr. Meyer’s evidence that alternatively, 

and in any event, applicant’s criminal capacity was “at least severely 

compromised”.  

 

90.2. Mr. Meyer further testified in detail as to how abused and battered women 

act and that it was a known fact that they very seldom divorce their 

husbands or leave their abusive partners, and that they also very seldom 

admit to other people that they are being abused. None of this evidence had 

been challenged by the two professors. 
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91. Thirdly, the High Court misdirected itself by fastening onto slivers of “evidence” to 

conclude that the deceased was a “loving husband”: 

 

91.1. This evidence was limited in the first instance to certain sms’s that the 

deceased on occasion sent to the applicant stating that he loved her and 

missed her.  The High Court failed to appreciate that these sms’s were 

always timed and sent when the applicant went overseas for a business trip 

for her business.  The applicant explained that this was the deceased’s way 

of making sure that she would return to him. Mr. Meyer’s evidence that 

such a pattern of abuse and praise was redolent of the actions of an abuser, 

was simply ignored. 

 

91.2. In addition, the evidence relied on by the Court was the fact that immovable 

properties were registered in the name of the applicant and that a flat was 

bought for the applicant’s daughter.  The court stated that the deceased did 

all of this.  The court ignored the unchallenged evidence of the applicant 

that the properties were bought with money from their company in Gauteng 

in which she held a 35% share as opposed to the deceased’s 25% share.  Not 

only did the deceased not buy these properties himself, but applicant’s 

contribution towards these properties was therefore more than that of the 

deceased and when the properties were bought, properties were put in the 

deceased’s name as well as that of the applicant.  Insofar as the flat for the 

applicant’s daughter was concerned the evidence was that during that same 

time it was paid for by both of them and a motor vehicle was bought for the 
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deceased’s son and he was assisted in some financial deals such as buying a 

house.   

 

92. Lastly, the High Court relied on the fact that life insurance policies were taken out 

in favour of the applicant.  The applicant’s evidence was that she and the deceased 

both did so, and that accordingly there were policies both ways, also in favour of the 

deceased. The Court also referred to a will made by the deceased which made the 

applicant his sole beneficiary.  (Appeal Volume p. 277).  The Court did not point 

out or consider the fact that this will was a joint will between the applicant and the 

deceased executed on the 26th of February 1999, in which they both appointed each 

other as the sole beneficiary of their Estates. 

 

93. The High Court’s approach to the applicant’s defence and to the evidence regarding 

her status as a battered woman was accordingly skewed against the applicant on 

account of a fundamental misunderstanding by the learned Judge of the very nature 

of battered woman syndrome. 

 

94. Thus, notwithstanding the uncontradicted and unchallenged material evidence of 

two witnesses (Mr. Marais and Mrs. Joubert), as well as the evidence of Mrs. Africa, 

the High Court held that there was no evidence that the applicant was an abused 

woman.  It in fact held, without any evidence in support (except that stated above 

regarding the sms’s, life policies, the will and properties), that the deceased was a 

“loving husband”. The overwhelming evidence to the contrary was simply ignored. 
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95. It is respectfully submitted therefore that the High Court’s misapplication and 

misunderstanding of the battered women syndrome as a sociological fact led the 

Court to erroneously reject the battered women syndrome as a legal defence. This 

prejudicially affected the applicant’s constitutional rights, including her right to a 

fair trial. 

 

The High Court disregarded the rule against consideration of 

inadmissible evidence 

 

96. Aside from the High Court’s material misdirections in respect of the applicant’s 

battered woman defence, the Court perpetrated a further gross irregularity in respect 

of the merits in general.   

 

97. That occurred when the learned judge took into account and accepted evidence 

against the applicant that appeared in the police statement of accused 3 (Mrs. 

Africa). 

 

98. This evidence related to alleged substances that would have been given by a 

sangoma to Mrs. Africa, who would then have passed it on to the applicant.  One 

such allegation is that the substance was given to the applicant, that the applicant put 

it into the deceased’s drink on an occasion, but that it had no effect on him.  
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99. However when Mrs. Africa testified under oath in the witness box she specifically 

denied that she ever gave any substance to the applicant and testified that she never 

would have done so. 

 

100. There was also a reference in the police statement to the effect that Mrs. May 

would have provided some powder to the applicant and which was allegedly placed 

on the sheets and the pillow or under the pillow of the deceased, also to no avail.  

This evidence was also never confirmed in the witness box by Mrs. Africa, or the 

accomplice witness Mrs. May. 

 

101. Notwithstanding the above, the High Court took into account the inadmissible 

evidence.   

 

101.1. In this regard see Appeal Volume, judgment on the merits at p 304, lines 

19-25.  The information referred to by the High Court appears only in 

exhibit “V”, the police statement of Mrs. Africa. However, as stated above, 

that evidence was specifically denied by Mrs. Africa in her viva voce 

evidence. 

 

101.2. Further inadmissible evidence which was allowed against the applicant is 

referred to in the High Court’s judgment on the merits (see Appeal Volume, 

at p 304 lines 11-14).  The High Court held that it was clear that the 

applicant sent Mrs. Africa to a sangoma to get something to “kill the 

deceased”. This evidence only appears from the police statement of Mrs. 
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Africa. In her evidence in the witness-box Mrs. Africa specifically denied 

that and stated that she had never mentioned the words “to kill”.  

 

101.3. See also Appeal Volume, p. 303 lines l1-17. This too was clearly 

inadmissible evidence not confirmed in the witness-box. 

 

102. The learned Judge is therefore wrong when he states in his judgment on leave to 

appeal (see Appeal Volume, p. 371 - 372), that he never took into account this 

inadmissible evidence. 

 

103. By taking that evidence into account the learned Judge acted contrary to the 

established rules on evidence.  In S v Makeba and another 2003 SACR 128 (SCA) 

at 133 para [14] the Supreme Court of Appeal stressed that even indirect use of the 

contents of the statements by other witnesses which were not confirmed in the 

witness-box constitutes a fundamental misdirection. 

 

104. What is more, the findings based upon that inadmissible evidence were material 

to the applicant’s conviction.  The findings confirmed in the Court’s mind that the 

applicant had intended “to kill” the deceased. 

 

Further material misdirection’s impacting upon the applicant’s 

constitutional rights 
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105. In addition to the aforegoing, the High Court perpetrated further material 

misdirections which, cumulatively with the grounds of appeal already set out, 

demonstrate that the applicant was not accorded a fair trial. 

 

The High Court’s erroneous chain of inference leading to conviction  

 

106. A further material misdirection by the High Court related to the all-important 

question of what the instruction was, namely to kill or to give a hiding. 

 

107. I have already explained that the High Court had reference to exhibit “V” – the 

police statement of Mrs. Africa.  The Court held that Mrs. Africa in her police 

statement made no mention whatsoever of a hiding.  

 

107.1. This is factually incorrect. On p. 1 of exhibit “V” (in the typed version 

which accords with the written version), the second last paragraph starts 

with the words in Afrikaans “Ek dink dit was Augustus die jaar toe mevrou 

my gevra het of ek nie iemand ken om meneer te slaan nie.” 

 

107.2. The rest of this paragraph also deals with a hiding being given to the 

deceased.  

 

108. The finding of the High Court (see Appeal Volume p.306 lines 20-25), to the 

effect that the version of a hiding was a made-up story after the accused had made 
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their statements, is therefore a related misdirection. (see also Appeal Volume, p.303 

lines 18-20). 

 

109. This mistake by the High Court has infected the entire judgment, since the 

evidence has formed an essential part of the chain of inference leading to the 

applicant’s conviction. 

 

110. Such a misdirection is “clearly wrong”.  I refer in this regard to the well-known 

dictum in R v Baartman 1960 3 SA 535 (A) at 542 D to E, where the Appellate 

Division said as follows:   

 

“In so convicting the Trial Court excluded from its consideration this 
statement in Honey’s confession which directly implicated them but it used 
the confession to establish an essential part of the chain of inference leading 
to their conviction, mainly that Honey had taken part in the murder, and this 
was clearly wrong.” 

 

The High Court ignored evidence inconsistent with the Court’s conclusion that the 

applicant was intent on the deceased’s death 

 

111. The High Court ignored the evidence that the applicant, approximately three or 

four months prior to the deceased’s death, raced him to hospital in George one night 

when he became seriously ill as a consequence of a previous operation, and in so 

doing, according to the doctors, saved the deceased’s life. Thereafter, and this was 

common cause, she lovingly cared for and looked after him when he recuperated at 

home. 
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112. In his judgment on leave to appeal (see Appeal Volume p. 374), the learned 

judge stated that it was unnecessary to make a finding about that evidence. With 

respect that is not the point. A finding was not necessary. As Nugent J (as he then 

was) explained in S v Van der Meyden 1999 (1) SACR 447 (W) above, what was 

required was consideration of the evidence.  Yet the evidence was ignored out of 

hand. 

 

The High Court ignored materially relevant evidence supportive of the applicant’s 

defence  

 

113. There were a number of other material misdirections which I wish to draw to 

this Honourable Court’s attention in support of leave to appeal. 

 

114. First was in respect of the evidence of Mr Sefoor.  He testified that if he had not 

opened his cupboard that night to look for his shoes, and then accidentally, saw the 

knife, they would all have gone to the deceased’s house without any weapon. 

 

115. This supported the applicant’s version that a hiding only was instructed. 

 

116. This evidence was ignored and never referred to in the judgment on the merits 

(not even in the summing-up.  Appeal Volume page 59). 
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117. Second, was the High Court’s misdirection in respect of the applicant’s evidence 

that the first wife of the deceased (who was sitting in court) had warned her against 

the deceased prior to her marriage. 

 

118. Notwithstanding the fact that the first wife during intervals consistently 

consulted with the state advocate, this piece of evidence and statement by the 

applicant was never challenged in cross-examination by the State.  It therefore stood 

without challenge but was once again totally ignored by the court.  

 

119. As with the evidence of Mr. Marais and Mrs. Joubert (referred to above), the 

High Court again ignored important and direct evidence supporting the applicant’s 

defence that she was a battered woman.  

 

120. And similarly, the first time the applicant learnt that this evidence was ignored 

was when the High Court delivered its judgment on the merits. 

 
121. Third, the High Court held in its judgment on the merits (Appeal Volume p. 

264) that the applicant could have made it so much easier on herself if she had 

admitted that the deceased had to receive a hiding only.   

 

122. In this regard the Court ignored the State’s evidence to the effect that the 

applicant, the very morning after her arrest, wanted to make a confession to that 

effect but was instructed by her attorney, who rushed to the charge office, not to say 

anything. 
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The High Court – contrary to established authority – concluded that the applicant was a 

liar in Court. 

 

123. In its judgment on the merits the High Court held that the applicant could not be 

believed in the witness-box because she told so “many lies”, and was the biggest liar 

the court had ever come across. (See Appeal Volume, pp. 265 and 275) 

 

124. It is respectfully submitted, and it was so argued before the High Court, that 

there was not a single lie that the court or the prosecutor could point to in regard to 

the applicant’s testimony in the witness-box. It is for that reason, I submit, that there 

is no part of the applicant’s evidence in the witness-box which is described as a lie 

in the judgment of the High Court.  The Court rejected the applicant’s evidence in 

toto. 

 

125. The admitted extra-curial lies referred to fall within 2 categories: 

 

125.1. The first category deals with the fact that the applicant did not say to the 

police when she obtained an interdict against the deceased approximately 

nine months prior to his death, and thereafter, that the deceased assaulted 

her.  

 

125.2. The applicant explained this by saying she was ashamed to admit this.  This 

behaviour by of the applicant – odd as it may have seemed to the High 

Court – was fully supported by the expert evidence of Mr. Meyer who 
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stated that it was normal behaviour by abused women not to admit that they 

have been assaulted. This evidence was ignored by the High Court. 

 

125.3. The second category of lies relate to what the applicant told the police after 

she heard that the deceased had been killed. She admitted these lies and the 

attempts to turn the attention away from herself and explained that she was 

shocked because she did not intend for the deceased to die, but merely that 

he should have been given a hiding. 

 

126. The High Court refers to these lies in its judgment (see Appeal Volume p. 270).  

It then goes on to say there was no guarantee that as a consequence thereof the 

applicant would tell the truth in the witness-box (see Appeal Volume pp. 265 and 

275).  

 

127. With respect, this is a material misdirection contrary to the legal rules laid down 

in authorities referred to by the High Court itself.  In this regard, I respectfully draw 

attention to: 

 

127.1. S v Mtsweni 1985 (1) SA 590 (A), 594 B-D, as well as S v Ralukukwe 2006      

(2) SACR 394 (SCA) 401 g-h:  

 

128. It was also never disputed that the applicant was not allowed to have any friends, 

both in Gauteng and in Stilbaai. No friends visited the house as the deceased would 

not allow that. This was confirmed by Mrs. Africa (and Mrs. Joubert).  
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129. This evidence was ignored when the question of an abused woman was 

considered. 

 

The applicant was denied a fair trial 

 

130. I respectfully submit that the aforegoing are not frivolous misdirections.  They 

are errors by the High Court that strike at the heart of the applicant’s fair trial rights 

guaranteed in section 35 of the Constitution. 

 

131. I submit that when taken together they provide a compelling basis for the 

applicant to be granted leave to appeal to this Honourable Court.  

 

132. As the Supreme Court of Appeal said in S v Le Grange and others 2009 (1) 

SACR 125 (SCA) at p.155 para [29]: 

 

“It may well be that some of the irregularities complained of would, in 
themselves, not be sufficient indication that the appellants did not have a fair 
trial. Taken cumulatively though, I have no doubt that they compel the 
conclusion that in fact the learned Judge President was not fair and 
impartial during the trial.  In these circumstances the proceedings are 
invalid and the convictions and sentences imposed on the appellants cannot 
stand.” 
 

Reference is with respect also made to S v Rall. 9 
 

133.  It is respectfully submitted on behalf of the applicant that the rejection of Mr. 

Marais’ and Mrs Joubert’s evidence in contravention of the established legal rules is 

in itself so prejudicial to the applicant that the applicant could never be said to have 
                                               
9  1982 (1) SA 828 (A), 831/2 
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had a fair trial.  Moreover, when regard is had to all the other misdirections and 

irregularities which occurred, it is respectfully submitted that cumulatively, in any 

event, the applicant clearly did not have a fair trial. 

 

CONCLUSION  

 

134. In my submission, with respect, there is a reasonable prospect that this Court might 

come to a different decision in respect of all of the above-mentioned issues. 

 

135. For all these reasons I thus submit that in convicting the applicant the High Court 

erred in a manner that unconstitutionally and unjustifiably infringes the applicant’s 

constitutional rights. 

 

136. I thus respectfully submit that the conviction and consequently the sentence of the 

applicant should be set aside. 

 

 

________________________ 

JESSICA CHARMAINE JANSEN VAN RENSBURG 

 

I certify that this affidavit was signed and sworn to before me at            on this … day of 

June 2010 by the Deponent who acknowledged that she knows and understands the 

contents of this affidavit, that to the best of her knowledge and belief it is true and 

correct, that she has no objection to taking the prescribed oath and that she considers the 
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prescribed oath to be binding on her conscience. 

           

   

 

 

        

        ___________________ 

        Commissioner of Oaths 

          
         

     Full names: 

     Capacity:    
     Business Address: 

      Area: 

 


