
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

CASE NO: CCT48/2009

In the matter between:

GLENISTER, HUGH Applicant

and

THE PRESIDENT OF THE REPUBLIC OF SOUTH
AFRICA First Respondent

THE MINISTER OF SAFETY AND SECURITY Second 
Respondent

THE MINISTER OF JUSTICE AND CONSTITUTIONAL
DEVELOPMENT Third Respondent

THE ACTING NATIONAL DIRECTOR OF PUBLIC 
PROSECUTIONS Fourth Respondent

THE HEAD OF THE DIRECTORATE OF SPECIAL
OPERATIONS Fifth Respondent

THE GOVERNMENT OF THE REPUBLIC OF SOUTH
AFRICA Sixth Respondent

RESPONDENTS’ NOTICE IN TERMS OF THE PRACTICE 
DIRECTIONS
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1.            Names of the parties         

The parties are as above.

2.           The nature of the proceedings  

This is an application for leave to appeal against the whole 

judgment of the Western Cape High Court; condonation for 

the late filing thereof and direct access to the Constitutional 

Court  on  the  challenge  to  the  Constitutional  validity  of 

National  Prosecuting  Amendment  Act  No  56  of  2008,  the 

South African Police Services Act No 57 of 2008 (the Acts).

3.           The issues that will be argued  

3.1 Condonation;

3.2 Jurisdiction;

3.3 The Constitutionality of the Acts;

3.4 Striking out of inadmissible evidence.
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4.            Portions of the record necessary for the determination of the   

matter         

4.1 The whole of the record remains relevant;

4.2 Particular attention should be given to the Khampepe 

Commission Report (pp 313-516).

4.3 The respondents will submit that the evidence referred 

to  in  the application to  strike out  is  inadmissible and should be 

disregarded. 

5.           Duration of argument  

It is expected that argument will take one day.

6.           Summary of argument  

6.1 Regarding condonation, the applicant’s explanation for 

the inordinate delay in  bringing the application timeously,  is  not 

satisfactory. It is cursory and lacks logic and particularity.
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6.2 The respondent supports the findings of  the Court  a 

quo on the jurisdiction issue for the reasons set out in the Reasons 

for judgment.

6.3 The establishment of the DPCI within the framework of 

the SAPS Amendment Act is manifestly designed to enhance the 

capacity of the SAPS to prevent, combat and investigate national 

priority  and  other  crimes.  That  is  a  legitimate  and  valid 

governmental purpose and the means by which it is sought to be 

achieved are logical, rational and consistent with the Constitution. 

6.4 The applicant’s argument that the NDPP’s consent or 

approval of the two Acts was necessary, is based on an incorrect 

understanding of s 179 of the Constitution.

6.5 The  difficulties  relating  to  the  mandate,  governance 

and  conduct  of  the  DSO  by  the  Khampepe  Commission  were 

addressed rationally and validly by means of the two Acts.

6.6 The contention that the NPA Amendment Act inhibits 

the ability of prosecutors to act without fear, favour or prejudice, 

and  contravenes  s 179(4)  of  the  Constitution,  is  unfounded.  It 
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ignores the terms of that Act and overlooks the fact that it does not 

affect or detract from sections 20 and 32 of the NPA Act.

6.7 The  contention  that  the  two  Amendment  Acts  were 

initiated  and  passed  due  to  an  ulterior  motive  to  protect  high-

ranking members of the ANC, is inconsistent with the established 

facts.

6.8 None of the grounds of alleged constitutional invalidity 

of  the Acts,  or  the “scheme” of  which  they form part,  has been 

established. 

7.           List of relevant authorities on which particular reliance will be   

placed

The respondents rely on the cases in their list of authorities 

in support of established principles.


