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H C BOX 27 

 
IN THE HIGH COURT OF SOUTH AFRICA 
(WESTERN CAPE HIGH COURT, CAPE TOWN) 
 Case No. 7798/09 
 
In the matter between: 
 
GLENISTER, HUGH    Applicant 
 
and 
 
THE PRESIDENT OF THE REPUBLIC OF SOUTH                First Respondent 
AFRICA 
 
THE MINISTER OF SAFETY AND SECURITY     Second Respondent 
 
THE MINISTER OF JUSTICE AND CONSTITUTIONAL       Third Respondent 
 DEVELOPMENT 
 
THE ACTING NATIONAL DIRECTOR OF PUBLIC         Fourth Respondent 
PROSECUTIONS 
 
THE HEAD OF THE DIRECTORATE OF SPECIAL             Fifth Respondent 
OPERATIONS   
 
THE GOVERMENT OF THE REPUBLIC OF SOUTH 
AFRICA                Sixth Respondent 
   
  
 
 APPLICANT’S SUBMISSIONS ON THE APPLICATION TO STRIKE OUT 
  
 
  
In addition to the submissions already put up in his main heads of argument, Applicant 

respectfully tenders the below submissions regarding the specific passages 

Respondents seek to strike out of his affidavit in an application launched on 
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2 June 2009, mere minutes before the hearing of the main application commenced: 

 

MATTER ALLEGED TO BE IRRELEVANT, HEARSAY AND ARGUMENTATIVE 

 

Subparagraph 23.2 of the founding affidavit 

 

1. Applicant denies that the results obtained by his own online, SMS and manual 

petitions are hearsay.  Nor are they irrelevant.  Nor are the argumentative. They 

indicate widespread concern about the scheme of the two Acts and serve to show 

that Applicant has locus standi under section 38(c) of the Constitution.  

 

Subparagraph 23.3 

 

2. In terms of section 3(1)(c) of the Law of Evidence Amendment Act, 45 of 1988, 

hearsay evidence may be admitted if the court – 

 

“having regard to – 
 
(i)           the nature of the proceedings; 

 
(ii)           the nature of the evidence; 

 
(iii)          the purpose for which the evidence is tendered; 

 
(iv) the reason why the evidence is not given by the person upon whose 

credibility the probative value of such evidence depends; 
 

(v)         any prejudice to a party which the admission of such evidence might 
entail; and  

 
(vi) any other factor which should in the opinion of the court be taken 

into account 
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is of the opinion that such evidence should be admitted in the interests of 
justice.” 

   
 

3.  As pointed out in paragraph 2.3 of his founding affidavit at page 7 of the record, 

Applicant is an outsider to the political process.  He tried to obtain sworn 

confirmation of his facts where this was practicable.  Moreover, there is authority 

which suggests a more lenient approach towards hearsay should be adopted in 

public interest litigation.   In Permanent Secretary, Department of Welfare, 

Eastern Cape and Another v Ngxuza and Others, 2001 (4) SA 1184 (SCA)  at 

paragraphs [14], [15] and [17], Cameron JA said: 

 

“[14] … (The respondent) tendered no evidence to refute the 
mass of indicia the applicants placed before the Court that 
showed unlawful conduct against huge numbers of disability 
pensioners, yet argued that the applicants' evidence was 
inadmissible hearsay. It obstructed the applicant class's 
entitlement to be spared physical destitution, yet invoked 
their privacy rights in contending that the disclosure order 
should not have been granted. It did not flinch even from 
deriding the first applicant, who adhered to the founding 
papers with his thumb-print. Its deponent thought fit to record 
his doubt that Mr Ngxuza had read the media articles 
appended to the papers (a claim the first applicant did not 
make), while the written argument stated  that it 'boggles the 
mind' that 'a man who never attended school and is 
presently illiterate' is able to make 'learned submissions'.  
 
[15] All this speaks of a contempt for people and process 
that does not befit an organ of government under our 
constitutional dispensation. It is not the function of the courts 
to criticise government's decisions in the area of social 
policy. But when an organ of government invokes legal 
processes to impede the rightful claims of its citizens, it not 
only defies the Constitution, which commands all organs of 
State to be loyal to the Constitution and requires that public 
administration be conducted on the basis that 'people's 
needs must be responded to'. It also misuses the 
mechanisms of the law, which it is the responsibility of the 
courts to safeguard. The province's approach to these 



4 
 

proceedings was contradictory, cynical, expedient and 
obstructionist. It conducted the case as though it were at war 
with its own citizens, the more shamefully because those it 
was combating were in terms of secular hierarchies and 
affluence and power the least in its sphere. We were told, in 
extenuation, that unentitled claimants were costing the 
province R65 million per month. That misses the point, which 
is the cost the province's remedy exacted in human suffering 
on those who were entitled to benefits. What is more, the 
extravagant cost of 'ghost' claimants would seem to justify 
the expense of imperative administrative measures to 
remedy the problem by singling out the bogus - something 
the province conspicuously failed to do.  It cannot warrant 
unlawful action against the entitled. … 
 
  
[17] That the applicants' averments about the predicament of 
other members of the class to some extent rest on hearsay 
evidence is obvious.  Few class actions could be maintained 
without some element of hearsay. Indeed, if first-hand 
evidence could be obtained from all those sought to be 
included, they could as readily be joined, and the need for 
class proceedings would fall away.  Hearsay evidence in any 
event varies in its import and quality.  That produced in this 
case - from district surgeons, advice offices, civic and 
political organisations and public authorities - left little doubt 
that the province's methods were causing widespread misery 
and injustice.  Even assuming that the hearsay evidence 
was inadmissible, sufficient admissible evidence to define 
the class was tendered.”   
 

4. These findings by the Supreme Court of Appeal (“SCA”) are entirely apposite to 

the circumstances of this matter.  Applicant’s invitations to First Respondent and 

the State Attorney to engage with him with regard to his concerns were spurned.  

In the opposing papers Respondents have chosen unbecomingly to take technical 

points.  They chose to launch the application for striking out a few minutes before 

the Honourable Court convened.  It would appear that the SCA’s criticisms of the 

modus operandi adopted by the respondent in Ngxuza’s case have been ignored 

by those responsible for Respondents’ strategy in this matter. 
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5. While the results of the media polls are technically hearsay, their results were 

tendered by Applicant to demonstrate that a significant majority of those polled 

were against the disbanding of the DSO.  There is no reason to doubt the integrity 

of those who conducted the polls and no material prejudice to Respondents can 

follow from the admission of the poll results for the limited and uncontroversial 

purpose for which they were produced.    

 
 

6. Respondents were free to put up facts to counter the thrust of what was 

demonstrated by the polls conducted by the media.  They chose not to do so.  

Respondents remain free to argue how much weight

 

 should be attached to the 

relevant results but they should not be excluded from the equation. 

Paragraph 42 

 

7. Applicant’s reference to the affidavit of Andrew Feinstein in this paragraph does 

not involve hearsay.  Nor is it argumentative.  The relevance of Feinstein’s 

evidence is dealt with below in paragraphs 72 and 73.  

 

Subparagraph 43.4 

 

8. Respondents wish to strike out Applicant’s words “I am led to believe Booi was 

the leading protagonist in Parliament for the disestablishment of  the DSO.  He is 

also the current chief whip of the ANC”.  If the information relating to Booi of which 

Respondents complain is inaccurate in any way, they were in a position to correct 

it.  They did not, choosing instead to claim (per Simelane at paragraph 50 at page 
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2093) that paragraphs 43 to 45 of the founding affidavit are irrelevant to the 

proceedings.    

 

9. With submission, it is untenable to suggest that evidence of investigations for, 

and/or convictions of, criminal offences by high ranking members of the ANC at 

the instance of the DSO could ever be irrelevant to what is fundamentally at issue 

in these proceedings, as spuriously suggested by Simelane. 

 
 

10. Respondents have suffered no prejudice. Instead their counsel uses the 

continuation of the prosecution of Booi to bolster the argument he was instructed 

to present, all the while ignoring the withdrawal of proceedings against Jacob 

Zuma, the present First Respondent, Naoki Ramatlhodi, the new chair of the 

Justice Portfolio Committee and Judicial Service Commission member, and 

Thaba Mufamadi, a newly elected member of parliament. 

 

Paragraph 69 

 

11. It ill lies in Respondents’ mouth to complain that Applicant said, “At the 

Conference it was noted that”.   Applicant merely set out what is noted in express 

terms on page 34 of the ANC’s own RESOLUTIONS document arising out of its 

National Conference 2007, annexure HG29 at pages 513 and 514 of the record.  

No objection is raised to this document itself.  Nor could this properly be done. 
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Paragraph 90 

 

12. An objection is raised to media reports of statements made by Matthews Phosa 

(then the newly elected treasurer-general of the ANC) and by Themba Maseko 

(spokesperson for the Cabinet).   

 

13.  Although they comprise hearsay, the statements were reported in the media 

pursuant to its watchdog duty in a democratic society to keep the public 

accurately and fully informed of matters germane to the public weal.  There is no 

reason to doubt the accuracy of the reports, nor any hint by Respondents to the 

contrary.   

 
 

14. The reported statements bear pertinently upon the core issue of whether or not 

the impugned legislation was passed by the ANC’s parliamentary majority in 

pursuance of a legitimate governmental purpose.    

 
 

15. If there were any inaccuracy in the reports, this would be a matter peculiarly within 

the knowledge of, or easily accessible to, the ANC which is the majority party in 

the government which is being sued.  Were they wrongly reported, the statements 

relied upon by Applicant could easily have been refuted, to the extent of any 

inaccuracy, by producing direct testimony from the ANC cadres in question.   

 

16. Phosa’s article is not a press report as such; it is published as the product of his 

own work and thought.  Were it a forgery or in some way not faithfully set forth, it 

would have been within the power of the Respondents to spell out the true 
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position.  They have attempted no such thing.  

 

17. It would be naive to think that Applicant would have received cooperation from the 

persons “upon whose credibility the probative value of such evidence depends”  

had he sought sworn confirmation from the original providers of the information 

relied upon.   The same consideration would not apply to Respondents were there 

any need to correct a wrong impression conveyed by any publication relied upon 

by Applicant. 

 
 

18. Moreover, even were such direct evidence practicably obtainable by Applicant, 

obtaining and producing it would have required considerable time and effort and 

have given rise to the incurrence of avoidable costs in circumstances where the 

information, reported in such circumstances, was unlikely to have become 

controversial as to its accuracy.   

 
 

19. For Respondents to hide behind a common law hearsay rule in these 

circumstances borders on the vexatious and mischievous, so Applicant 

respectfully submits.  

 

Subparagraph 91.1 annexure HG45 

 

20. An objection is raised to a media report of an instruction given to Second 

Respondent during discussions between the National Executive Committee 

(“NEC”) of the ANC and the Cabinet. 
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21. Applicant repeats paragraphs 11 to 13 and 15 to 19 above, mutatis mutandis.  

The Honourable Court is requested to regard these paragraphs as also being 

applicable to many of the matters dealt with below.  

 

Subparagraph 91.2 annexure HG46 

 

22. Respondents complain of a media report to the effect that the NEC’s most urgent 

priority was the disbanding of the DSO and its incorporation into SAPS.  Similar 

considerations apply to this report as have been canvassed above. 

 

 

Subparagraph 91.3.5 to 91.3.6 

 

23. An objection is put up to a media report regarding instructions given by the NEC 

to Third Respondent to override the Khampepe recommendations and draft a new 

bill to disband, rather than reorganise, the DSO; a draft NPA bill presented by 

Third Respondent to ANC parliamentarians prior to Polokwane; the rejection by 

the Polokwane conference of the Khampepe recommendations and its insistence 

that the DSO be dissolved and that its police functionaries should fall under 

SAPS;  Third Respondent being told in no uncertain terms that this must happen; 

the need for the relevant committees to rush legislation through parliament  if the 

ANC’s June deadline was to be met;  the DSO being the bane of some ANC 

members; and the need for Third Respondent to release the bill by the end of 

March 2008 if Parliament was to have any chance of meeting the deadline. 
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24. Any inaccuracy in the said report could easily have been countered by 

Respondents.   None has been suggested.  

 

Subparagraph 91.4 annexure HG 48 

 

25. An objection is raised to a media report of statements made by Siphiwe Nyanda 

(then newly elected member of the NEC and Head of the ANC’s Peace and 

Stability Subcommittee, now Minister of Communications) regarding the fast-

tracking of the incorporation of the DSO into the police by June 2008 and the 

government’s view that nothing legally prevented it from carrying out the relevant 

ANC conference resolution. 

 

26. There is nothing to suggest any inaccuracy in the report and no prejudice can 

possibly follow upon its reception. 

 

Subparagraph 91.5 annexure HG49 

 

27. Similar considerations apply to Respondents’ objection to a media report of 

statements made in an interview with ANC Secretary General Gwede Mantashe.   

 

Subparagraph 91.6 

 

28. The same applies to the objection raised to Applicant’s setting out of statements 

made by Nyanda during a seminar hosted by the Institute for Security Studies.  

Applicant deposed that a filmed version of this would be made available at the 
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hearing if necessary.  None of the Respondents showed any interest in viewing 

the filmed version or in any way challenged the veracity of the statements 

attributed to the new Minister of Communication.   

 

Subparagraph 91.7 

 

29. An objection is raised to a media report of an interview conducted by Chris Barron 

with Nyanda.  Again, any inaccuracy could easily have been corrected by 

Respondents and similar considerations to those set out above militate in favour 

of admission of the evidence. 

 

Subparagraphs 91.8 and  91.9 

 

30. Respondents’ inexplicably decry Applicant’s setting out of what Mantashe said to 

Helen Zille during a meeting on 15 April 2008.  This is not hearsay, as what 

Applicant lays out was confirmed on oath by Zille. 

     

31. To the extent that Zille’s affidavit was deposed to in the antecedent litigation, this 

“problem” would have been cured by the filing of a fresh affidavit by the same 

deponent under the current case heading had Respondents not conceded in 

argument that they did not insist upon this.  They contented themselves with the 

argument that Zille’s “opinion” is inadmissible and that Mantashe’s statement is 

merely an “opinion”, about which Respondents contend - in counsel’s words - “So 

what?” 
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32. Applicant concedes that the “submission” expressed by Zille in paragraph 11 of 

her affidavit at page 625 of the record should be ignored, as she is not a party to 

this litigation and her submission merely comprises her own view to the effect that 

“the ANC’s decision to disband the DSO is politically motivated in an effort to 

prevent senior members of the ANC from being investigated and prosecuted by 

the DSO”.    

 

33. Applicant contends, however, that the cogent factual material upon which Zille’s 

“inadmissible opinion” is based warrants the firm and swift arrival at the very same 

conclusion by the Honourable Court.  The offending mini-paragraph can hardly 

warrant striking out Zille’s entire affidavit which contains material directly germane 

to Applicant’s complaint that the true rationale for the dissolution of the DSO is as 

stated by Mantashe.   

 
 

34. This party leader has since Polokwane been the Secretary General of the ANC 

and has at all material times been a member of its NEC.  He, of all people, can be 

expected to know its order of business and the reasons for the decisions it makes.  

 

35. Mantashe’s uncontradicted admissions reveal the true motivation for the 

disbandment of the DSO and are clearly admissible as such.  In the light of this 

evidence, it becomes unnecessary to embark upon the inference-drawing 

exercise which Respondents have invited the Honourable Court to undertake.  

Mantashe’s unequivocal statements can be taken at face value for the purpose of 

establishing the illegitimate true purpose for disbanding the DSO. 
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36. Respondents’ contention, that “So what?” is an appropriate way to deal with 

Mantashe’s statements, reveals a fundamental misconception as to the purely 

factual nature of what he told Zille, and provides no basis in law for excluding her 

affidavit.    

 
37. It can hardly have been expected of Applicant to obtain an affidavit from 

Mantashe himself.  Applicant has done the next best thing, by filing an affidavit 

deposed to by a credible deponent in whose presence Mantashe spoke. 

 

38. Respondents have chosen not to file any affidavit in response to the matter 

contained in Zille’s affidavit:  Having made their bed, they must lie in it.  In an 

urgent application such as this, there is no opportunity to object until the matter is 

before the court on its merits.  Any allegation to which objection is intended to be 

taken ought meanwhile to be dealt with in a respondent’s answering papers, albeit 

without any waiver of the right to object. 

 

39. In the circumstances, the conclusion is inescapable that Mantashe told the truth to 

Zille and that Respondents cannot dispute, refute or explain away the truth so 

told.  Instead they disingenuously seek to characterise Mantashe’s frankness as 

an opinion when plainly it is not. 

 

40. Zille’s affidavit is not only obviously admissible, it is destructive of any argument 

that suggests that a legitimate governmental purpose was being served by the 

passage of the two Acts.  What Mantashe said gives the lie to Respondents’ 

suggestion that the scheme of the two Acts is legitimately based and 

constitutionally compliant.    
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41. Small wonder Respondents sought lamely and lamentably to exclude Mantashe’s 

highly relevant “admissions” as merely being the irrelevant “opinion” of one man.   

 
 

Subparagraph 91.10 

 
42. An objection is raised to an open letter written by Nathi Mthethwa (former ANC 

chief whip, now the Minister of Police) that was published in the Cape Times on 

24 April 2008.  This letter makes it clear that the decision to disband the DSO 

finds its roots in the Polokwane resolutions, that the decision was made prior to 

30 April 2008, and that the decision to disband the DSO is politically motivated. 

 

Subparagraph 91.11 

 

43. A complaint is inexplicably lodged regarding Fourth Respondent’s own 

communique which similarly makes it clear that the decision to disband the DSO 

was rooted in the Polokwane resolutions.  It surely beggars belief that the 

Respondents should seek the striking out a document of this nature. 

 

44. An objection is raised to Applicant’s assertion that “SAPS can hardly be expected 

to investigate corruption efficiently in circumstances where it is well-known and 

well-documented that the SAPS itself is riddled with corruption.”   The presence 

of corruption in the police in indeed well-known and is moreover well-

documented in the present papers, inter alia by the Khampepe findings.  To the 

extent that Applicant’s submission in this regard might be labeled as 

argumentative, it is surely not objectionably so. 
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45. Applicant supports his averment that “Even SAPS acknowledges the problems 

with regards to the corruption of its individual members (not to mention the 

charges that have been brought against the National Police Commissioner)” 

with reference to a February 2008 article in the Sunday Times.  This indicates 

that “corrupt members of SAPS who are implicated and are convicted of 

criminal activities, are not having their services terminated, but are kept on in 

their employment simply because there is a chronic shortage of police person 

power within SAPS.”  The report conveys that “According to the Independent 

Complaints Directorate, criminal activity by policemen increased by 8% during 

2007”; that “more than 1000 policemen were arrested and charged during a 

special investigation into social grant fraud totaling R5.1 million”; that “many of 

the policemen charged have pleaded guilty, and have then paid admission of 

guilt fines of R1000 whilst continuing to work pending internal disciplinary 

procedures”; and that “at least 400 SAPS officers and clerks were arrested and 

charged, but such officers are still awaiting disciplinary action to inform them 

officially that they have been charged”. 

 

46. To the extent that these statements comprise hearsay, they are based on 

research and interviews conducted by the co-authors of the relevant 

article.  At pages 638 to 641 of the record are affidavits from these 

authors that were lodged in Applicant’s antecedent litigation against 

Respondents in the Transvaal Provincial Division (“TPD”).  
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47. Second Respondent is politically responsible for the police force and 

could have placed refuting evidence before the Honourable Court if the 

researched article was unreliable in any material respect.  Respondents 

chose not to attempt any such endeavour. 

 

Paragraph 98, the report of Dr Johan Burger,  HG58 

 

48. An objection is raised to a report by Dr Johan Burger of the Crime and Justice 

Programme of the Institute for Security Studies, in which he analyses certain 

crime statistics released by SAPS. 

 

49. At page 684 of the record there is an affidavit by Burger confirming his 

authorship of the analysis.  (This affidavit was filed in the TPD litigation but 

Respondents indicated during argument that they would not insist on 

replacements for the Zille and Feinstein affidavits, filed in similar circumstances.)   

 

50. It ill lies in Respondents’ mouth to complain of hearsay in Burger’s analysis 

when it was based upon figures released by the department of state for which 

Second Respondent bears political responsibility. 

 

51. To the extent that Respondents may contend that a critical analysis of such 

state information is argumentative, Applicant contends that the exercise 

conducted by Burger should not be regarded as objectionably argumentative, 

particularly as it will be of assistance to the Honourable Court in coming to 

appropriate conclusions regarding the issue of whether or not it could ever be 
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regarded as reasonable or rational to transfer the investigative functions of the 

DSO in respect of organised crime and police corruption to a dysfunctional, 

corrupt and politically-controlled police force. 

 
 

52. In any event, the report objected to by Respondents comprises seriously 

undertaken scientific work by Burger on the basis of governmental data.  His 

analysis is pertinently relevant to the issues raised in this matter.  The objection 

should be overruled on the same basis as was applied under the heading 

“Irrelevant and opinion evidence” at pages 547 and 548 of the Metrorail 

decision relied upon by Respondents.  The court in that matter allowed in the 

applicants’ references to the findings and recommendations of two inquiry 

committees.    

 
[These were a committee appointed by the Goldstone Commission of Enquiry 

regarding the Prevention of Public Violence and the Moseneke Joint Committee 

of Enquiry into the deaths of certain rail commuters during a station stampede at 

Thembisa in 1996.] 

 

In their conclusion, Davis and Van Heerden JJ held that - 

 

“... whilst it is obviously so that the evidentiary weight to be 
given to the references made by the applicants to the work and 
recommendations of these two committees will necessarily be 
limited by the context in which the committees were appointed 
and in which they formulated their recommendations, we are 
nevertheless of the view that these passages are not entirely 
irrelevant to the present proceedings and that the respondents’ 
application to strike out such passages should not succeed.” 
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53. Within the context of this case, it can surely not rationally be suggested that the 

SAPS crime figures and the inferences to be drawn from them are irrelevant to 

the issues raised. 

 

Paragraph 100 

 

54. Respondents complain about a May 2008 media article by Pearlie Joubert in 

which she inter alia sets out comments by criminologist Lisa Grobler regarding 

the wide-spread chronic presence of criminality among the police.  It is 

unrealistic in an urgent application of this nature to expect Applicant to provide 

affidavits from every policeman interviewed by Grobler in this regard, so as to 

remove all “taint” of hearsay from the published piece.  

 

55. Given the earlier suspension of Selebi, the reported comment by Peter Gastrow 

that SAPS is a “rudderless police service because of the crisis of leadership” 

is but “fair comment” on the existing situation.   

 

56. Were it incorrect that 5500 South Africans laid complaints against SAPS with 

the Independent Complaints Directorate (“ICD”), as reported by Joubert, 

Second Respondent would have been perfectly placed to lodge refuting 

evidence and to provide the Honourable Court with the true facts.  

Respondents made no attempt to do so, nor even to suggest that the IDC 

numbers may inaccurately have been conveyed by Joubert. 

 
 

57. There is accordingly no reason to doubt the accuracy of Joubert’s hearsay 
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report or to quibble at its admission in a matter such as this. 

 

 

Paragraph 101 and annexure HG61 

 

58. Respondents complain about a paper styled “Corruption and the South 

African Police Service – A Review and its Implications” which was presented 

by Andrew Faull of the Institute for Security Studies in September 2007.  In 

this work, the author makes it clear that SAPS has no anti-corruption strategy 

in place. 

 

59. This scientific task taken on by Faull falls into the same category as the work 

done by Burger and dealt with in paragraphs 48 to 53 above.   For similar 

reasons, Faull’s paper falls to be admitted. 

 

Paragraph 102 and annexure HG62 

 

60. The objection is to a press report in support of Applicant’s contention “that even 

Government entities have no faith in SAPS and are appointing private sector 

companies to provide security.”   Applicant relies on this article only insofar as 

it relates to the outsourcing of the provision of security by governmental 

bodies.   Respondents make no suggestion that the factual statements made 

in this regard are in any way inaccurate.  They are relevant regarding the 

dysfunctional state of SAPS.   As such, they should be treated as admissible. 
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Paragraph 103 and annexure HG63 

 

61. An objection is raised to Applicant’s reliance upon the “Results of the 2007 

National Victim Survey” presented by Antoinette Louw of the Institute for 

Security Studies in May 2008, in support of his contention “that most South 

Africans believe that crime has increased, that corruption is rife within SAPS 

and that they have no confidence in SAPS”.  Louw conducted serious scientific 

work on police corruption and her paper reflects the fruits of her labours.   It 

ought to be admissible as such, on the same grounds as set out above in 

respect of Burger.   

 

Paragraph 105 and annexure HG65 

 

62. Respondents wish to strike out a document headed “The Case for Retaining 

the DSO” which was published by the Democratic Alliance in February 2008.  

This work highlights the successes of the DSO and the shortcomings of 

SAPS.  The DA’s analysis of the DSO and SAPS is a matter of public record.  

Moreover it comprises an assemblage of statistics which should be of use to the 

Honourable Court in analysing the issues here.  As such it should be admitted. 

 

Paragraph 106 and annexure HG66 

 

63. Respondents object to a June 2008 City Press report stating that organised 

crime will increase in the country ahead of the 2010 Soccer World Cup 

because of the Country’s lax border controls.  As pointed out by Applicant, 
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border control currently falls within the mandate of SAPS.  Respondents could 

have taken issue with this factual assertion if they were able to refute it.  

Instead they chose to hide behind a common law hearsay defence.  With 

respect, the report should be admitted.  Its contents can hardly be regarded 

as contentious.  

 

 Paragraph 107 

 

64. There is no basis for striking out this paragraph.  What Applicant says is based 

upon Myers’ affidavit.  This is admissible for the factual material it contains.  At 

the foot of page 67 of the record, Applicant says, “I rely on each fact and 

submission contained in the said annexures, outlining major problems within 

SAPS as seen through the eyes of an experienced policeman, in support of 

my contention that it is irrational to herd the DSO into a police service that is 

clearly dysfunctional and is subject to political control.”    

 

Paragraphs 121, 122, 123 (and annexure HG73) and 124 

 

65. A complaint is made regarding the paragraphs which set out some of the 

facts surrounding Applicants’ production of annexure HG73, headed 

INFORMATION OBTAINED FROM DSO STAFF.  This document sets out 

the salient facts learned from members of the CMA in working up the 

application.  These are largely of an uncontentious nature and are duly 

supported by documents that cannot be denied.  
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66. Applicant assumes that the uncontroversial documents annexed to HG73 are 

not the subject matter of the application to strike out as there is certainly no 

conceivable basis for seeking to do so in respect of them. 

 

67. The right to call witnesses to cure the hearsay nature of the information obtained 

from the members of the CMG remains reserved.   

 
 

68. There is no proper basis for excluding  HG73, with submission: 

 
(a) Respondents have had the full material content of this document in draft 

affidavit

 

 form since before the application was launched. 

(b) The facts set out in the annexure are not of a controversial nature. 

 
(c) Much of the material is a matter of public record. 

 

(d) The CEO of the DSO behaved reprehensibly and illegally in making it 

practically impossible for Applicant to file affidavits from the members of 

the CMG who were previously prepared to depose thereto until bullied 

into submission.   

 
(e) The correspondence exchanged at the time says it all.  

 
Fax and letter at record, pages 856 to 861; 
NPA directive at record, page 3049 
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(f) No attempt was made, either in Respondents’ written heads or senior 

counsel’s oral argument, to counter the contention that the stance 

adopted by NPA officialdom towards the deposing of affidavits in support 

of Applicant by DSO staff members was criminal.   

 
 

69. In the light of the above considerations, the Honourable Court will surely not 

hesitate to exercise in Applicant’s favour its discretion to admit the 

uncontroversial information concerned.  

 

Paragraph 125 and annexure HG74 

 

70. In paragraph 125 Applicant, relying on the Khampepe Report, the De Lange 

Review of the Criminal Justice System (“CJS”), and the affidavits of 

Groeneveldt and Meyers, asserts that the dissension between the DSO and 

SAPS is largely personality driven and attributable to the failure of the 

Ministerial Coordinating Committee to do its work; that this is no basis for 

disestablishing the DSO; and that the problems within SAPS set out by Myers 

confirm De Lange’s diagnosis that there is “dysfunction” in our criminal justice 

administration.   To the extent that anything said by Applicant in this regard 

could technically be regarded as argumentative, it is surely not objectionably so.  

There is accordingly no basis for excluding it. 

 

71. As regards annexure HG74, the information therein is covered by the affidavit of 

Myers and is accordingly not hearsay.  With submission, Respondents have 

elected not to deal with these largely uncontroversial facts at their own peril. 
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Subparagraph 130.2 and annexures HG76 and HG77 

 

72. What Applicant alleges in subparagraph 130.2 is borne out by annexures HG76 

and HG77.  These are press reports recording the farcical goings on at 

provincial public participation events in respect of the two bills. They are 

admissible as hearsay on the basis set out earlier in these submissions.  They 

could easily have been dealt with by Carrim had he considered them to be 

inaccurate in any way.  Carrim was present at the meetings described in the 

reports and/or privy to what went on in the clashes described. 

 

AFFIDAVITS ALLEGED TO BE IRRELEVANT  
AND  INADMISSIBLE OPINION EVIDENCE 
 
 
 
Ivan Meyers 

 

73. Whilst it is correct that Myers expresses himself in his own words in emotive 

language, his affidavit is filed of record not for his opinions but for the allegations 

of fact which he has deposed to in relation to the state of affairs within SAPS.  

 

74. Instead of contradicting the facts deposed to by Myers, Respondents wish 

simply to write him off as a “disgruntled policeman”.   In cavalier fashion, they 

seek to dismiss his entire body of evidence as inadmissible opinion evidence.  It 

is unfortunate for Respondents that they do not deal with the facts to which 

Myers deposes:  These are left unanswered and afford a strong basis for 

corroborating the “dysfunctional” finding in the Review of the CJS which the 
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former Deputy Minister of Justice made in his presentation to Parliament on 

5 August 2008. 

 
75. There is no justifiable basis in law for striking out the Myers affidavit. 

 

Andrew Feinstein 

 

76. Feinstein deposes to allegations of serious corruption at the highest level.  

These are allegations of organised crime in the arms deals.  SAPS is not 

equipped to deal with these matters.  Schabir Shaik and Tony Yengeni are the 

only two persons convicted of offences relating to corruption in the arms deals. 

Both were investigated by the DSO. 

 

77. Any proper and effective investigation of the arms deals can quite obviously only 

be carried out by an independent unit such as the DSO.   DPCI is not an 

independent unit and will not, structurally or functionally, be able to make a 

success of any investigation of the arms deals it may notionally be requested to 

carry out. 

 

78. Feinstein’s affidavit is accordingly highly relevant to the issues in this case and 

no sound legal basis for striking it out can rationally be raised. 

 

Daan Groeneveldt 

 

79. Section 195 of the Constitution sets out important principles and values 

concerning the proper conduct of public administration.  The right to fair labour 
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practices is guaranteed in section 23 of the Bill of Rights.  Both provisions are 

relevant to the case that Applicant presents.  In particular, the notion “good 

human resource management practices” requires expert input in order to 

establish that which is indeed “good”.  

 

80. Groeneveldt is an expert of vast experience who has qualified himself to be of 

assistance to the Honourable Court in determining the issues in regard to 

sections 195 and 23 of the Constitution.  His opinions are admissible and are not 

seriously challenged or even properly engaged with by Respondents.  

 
 

81. Moreover, Respondents declined the invitation to make further information not in 

the public domain available to Groeneveldt, whether on condition of 

confidentiality or at all, and responded to Applicants’ Rule 35(12) notice in a way 

that is best described as bizarre. 

 
82. The unwillingness of Respondents actually to engage with the concerns raised 

by Applicant is evident in these responses and attitudes.   Groeneveldt’s affidavit 

is clearly admissible as being of assistance to the Honourable Court on material 

in respect of which expert evidence is properly admissible. 

 
 

Dani Cohen 

 
83. Cohen gave direct evidence of what she heard Maggie Sotyu saying at the 

press conference she attended. There is no basis for regarding this as being 

irrelevant and inadmissible opinion evidence. 
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Helen Zille 

 

84. Zille’s affidavit has been dealt with above. 

 

FINAL SUBMISSIONS 

 

Respondents’ reliance upon the metrorail case in regard to hearsay 

 

85. It was held against the applicants in the Metrorail case that they had failed to 

contextualise the press reports in question.  Not all of the reports related 

specifically to crimes on trains.  More importantly, no attempt had been made to 

establish the relationship between such crimes and crimes generally in the 

Western Cape.  Comparable considerations have no place in the present case.   

 

The pinch of the shoe 

 

86. Respondents, in seeking to motivate a costs order against Applicant that would 

run completely counter to the general rule in public interest constitutional 

litigation against the state, claimed that this application was, for the most part, 

merely a rehash of what was put up in the antecedent litigation.   Applicant 

respectfully draws the Honourable Court’s attention to the fact that, 

notwithstanding the similarity of the hearsay material relied upon in the earlier 

matter, no application to strike out was made before the TPD.   
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87. With submission, the present application has been made solely because of the 

pinch of the shoe.  At the heart of the current striking out agenda is 

Respondents’ obvious inability to put up any material and reliable evidence to 

countervail the facts relied upon by Applicant. 

 

The most plausible inference 

 

88. In a civil matter an inference can be drawn in a party’s favour only if it is the 

most plausible inference upon the facts before the court.  It is clearly because of 

this requirement that Respondents are so anxious to strike out the material they 

now attack:  They obviously hope thereby to tilt the plausibility playing fields in 

their favour.  However, in viewing the overall evidence from the perspective of 

comparative plausibility, the following question must  pertinently be put:  When it 

comes to why

 

 the people, if merely speaking through their chosen Executive 

and their elected majority in the Legislature in a manner consistent with our 

democratic Constitution: 

(a) chose blithely to ride roughshod over the main

 

 recommendation of the 

Khampepe Commission;  

(b) chose inexplicably to ignore the still extant rationale (originally agreed upon 

by all  role players) for the initial policy decision to place the DSO under 

independent NPA control (to wit, to arm the National Director with 

independent powers to take on organized crime in a situation where 
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corruption within the ranks of the police is rife); 

 
and instead 

 
(c)  chose the bizarre route of putting the fox in charge of the hen-house,  

 

what could provide more significant proof of the real motive behind this highly 

suspect manoeuvre than what highly-placed ANC spokespersons have openly 

admitted regarding motive?  This is particularly so where such statements 

remain undenied, let alone refuted. 

 

Catch me if you can 

 

89. Instead of confronting head-on the detailed case that Applicant has taken great 

pains to put before the Honourable Court, as would behove the state in a matter 

bearing upon the constitutional rights of all of its citizens, Respondents chose 

not to engage with Applicant at all.  They frustrated Applicant’s ability to put the 

evidence of willing staff members of the DSO before the Honourable Court.  

Wherever they thought they might get away with it, they have sought to hide 

behind the purported bastions of “defences” based upon the alleged 

inadmissible of hearsay; the allegedly argumentative nature of some of 

Applicant’s averments; the alleged irrelevance of certain affidavits; and even 

upon the mischievous characterisation of plain facts as mere opinions.    

 

90. With respect, this hide and seek game of “catch me if you can” was completely 

inappropriate and highly unbecoming of the state in crucially important 
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constitutional litigation such as the present case. 

 
 

91. In all the circumstances Applicant submits that the application to strike out falls 

to be dismissed with costs, such costs to include the costs of two counsel and to 

be on a scale that marks the Court’s disapproval of the various stratagems 

focussed on above, including that of waiting until the last possible moment 

before launching the striking out application. 
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