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INTRODUCTION

1. We shall refer:

1.1. to  the Compensation  for  Occupational  Injuries  and Diseases  Act  30 of 

1993 as “COIDA”;

1.2. to  the  Occupational  Diseases  in  Mines  and Works  Act  78  of  1973 as 

“ODIMWA”.

2. The  respondent  is  a  public  company  carrying  on  the  business  of  a  mining 

company.1  The applicant is an adult  male who was previously employed as a 

mine worker.2  In his amended particulars of claim, the applicant seeks an order 

for payment of approximately R2.6 million together with interest and costs.3  The 

relief is based on the following averments:

2.1. The applicant alleges that during the period January 1979 to September 

1995:

2.1.1. he  was  employed  underground 

by the respondent as a mineworker;4

1 Amended Particulars of Claim: volume 1 page 44 para 2
2 Amended Particulars of Claim: volume 1 page 43 para 1

3 Amended Particulars of Claim: volume 1 page 72 prayer
4 Amended Particulars of Claim: volume 1 page 45 para 3.1 
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2.1.2. he  was  exposed  to  harmful 

dusts  and gases  at  his  workplace and in  the  work environment, 

including silica dust.5

2.2. In consequence of his exposure to harmful dusts in the workplace during 

his period of employment with the respondent, the applicant alleges that he 

contracted  an  occupational  disease or  diseases  in  the  form of  silicosis, 

pulmonary tuberculosis and obstructive airways disease.6

2.3. As a result of having contracted these occupational diseases, the applicant 

alleges  that  he  has  suffered  certain  adverse  physical  and  mental 

consequences, has a reduced life expectancy and is no longer able to work 

as a mineworker or in any other occupation.7

2.4. The applicant further alleges that:8

2.4.1. each of the mines on which he 

worked at the instance of the respondent was a “controlled mine” 

as contemplated in Chapter 11 of ODIMWA;

2.4.2. the  respondent  was  and  is 

deemed to be the “owner” of such mines;

5 Amended Particulars of Claim: volume 1 page 48 para 6.2
6 Amended Particulars of Claim: volume 1 page 48 paras 6.1 to 6.6
7 Amended Particulars of Claim: volume 1 page 63 para 8.2 
8 Amended Particulars of Claim: volume 1 page 71 paras 10.1 to 10.8
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2.4.3. the  applicant  performed  “risk 

work” as defined in section 13 of ODIMWA;

2.4.4. the occupational diseases which 

he contracted, amounted to “compensatable diseases” as defined in 

section 1 of ODIMWA; 

2.4.5. he  was  certified  in  terms  of 

section 48(1) of ODIMWA to be suffering from a compensatable 

disease;  and  he  received  compensation  of  R16  320  from  the 

Compensation Commissioner in terms of section 94 of ODIMWA;

2.4.6. he  is  precluded  by  section 

100(2)  of  ODIMWA  from  receiving  any  benefits  in  terms  of 

COIDA;

2.4.7. by reason of his exclusion from 

the benefits payable in terms of COIDA, he is not an employee as 

contemplated  in  section  35  of  COIDA  and  is  accordingly  not 

precluded by section 35 from bringing the present action against 

the respondent.
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3. The  respondent  excepted  to  the  particulars  of  claim  as  lacking  averments 

necessary  to  sustain  a  cause  of  action.   The  gist  of  the  exception  was  that 

section 35(1) of COIDA presents a statutory bar to the applicant’s claim.9

4. The High Court  upheld  the respondent’s  exception.10  The SCA dismissed  an 

appeal against the judgment of the High Court.11

5. The applicant has now applied for leave to appeal to this Court.  The directions of 

this Court require the respondent to “also deal with the merits of the appeal to 

enable the Court to consider them if leave to appeal is granted”.12

6. We  submit  that  the  application  for  leave  to  appeal  (alternatively the  appeal) 

should be dismissed.   Our heads of argument  will  be divided into four major 

sections as follows:

6.1. We begin with an enquiry into whether or not the arguments raised in the 

applicant’s  heads of argument  actually address the constitutional  matter 

identified by the applicant.

6.2. We then provide an overview of the legislative scheme.

6.3. We deal next with the proper interpretation of section 35(1) of COIDA. 

We submit that it excludes the common-law right of action of an employee 
9 Exception: volume 1 pages 34 to 37 
10 High Court Judgment: volume 2 pages 75 to 113
11 SCA judgment: volume 2 pages 131 to 170
12 Directions: volume 3 page 220 para 6
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against his employer, irrespective of whether or not the employee has a 

claim for compensation under COIDA.

6.4. We  deal  finally  with  the  applicant’s  interpretation  of  section  35(1)  of 

COIDA.  We submit  that  this  interpretation  does  violence to  the plain 

language  of  the  statute,  is  not  required  by the  Constitution  and  is  not 

supported by the various presumptions on which the applicant relies.

7. Although the founding affidavit referred to the so-called “retrospectivity issue”13 

in seeking leave to appeal, no mention is made of this in the applicant’s heads. 

We  therefore  assume  that  the  applicant  has  abandoned  reliance  on  the 

“retrospectivity issue” and shall not deal with it below.

13 Founding affidavit: volume 1 page 38 para 13.4
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THE CONSTITUTIONAL ISSUE

8. The applicant has approached this Court on the basis that he wishes to raise a 

constitutional issue. The applicant’s heads of argument state that “this application  

concerns  the  question  whether  section  39(2)  of  the  Constitution  has  been  

correctly applied by the SCA in its interpretation of section 35(1).”14 In the event, 

however, the arguments developed in the applicant’s heads do not address that 

question, or at least do not do so in any significant way. 

9. In particular, the applicant does not seek to demonstrate the extent to which the 

SCA’s interpretation, whilst sustainable on pre-constitutional principles, fails to 

have due regard to the objects of sections 9, 25 and 34 of the Constitution.  In 

other words, no real attempt is made to demonstrate that the SCA failed to apply 

section 39(2) of the Constitution properly. Instead the SCA’s findings are attacked 

on ordinary (pre-constitutional) grounds. Remarkably, substantially less attention 

is paid to sections 9, 25 and 34 of the Constitution in the applicant’s present heads 

than in his heads before the SCA.

10. The fact that the applicant has failed to raise any significant constitutionally-based 

arguments  in  his  heads  or  to  demonstrate  any  failure  by  the  SCA  to  apply 

section 39(2)  of  the  Constitution  properly,  raises  a  question  mark  against  the 

applicant’s objectives in this application. This concern must be seen in the light of 

14 Applicant’s heads of argument para 13
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the fact  that  the parties  have agreed that  if  the defendant’s  exception  were to 

succeed, the applicant would be entitled to amend its pleadings to include a direct 

constitutional challenge to 35(1) of COIDA and to lead appropriate evidence in 

the trial to substantiate that challenge, including evidence in support of the alleged 

superiority of the benefits offered by ODIMWA.

11. It is submitted that it  is undesirable and unhelpful for the applicant to seek to 

persuade this Court that the SCA was wrong in its interpretation of section 35(1) 

of  COIDA  without  making  any  serious  attempt  to  engage  the  ostensible 

constitutional issue upon which he is seeking leave to appeal, particularly where it 

will  in  due  course  be  open  to  him  to  challenge  the  constitutionality  of  the 

application of section 35(1) of COIDA to persons claiming compensation under 

ODIMWA on the basis of appropriate evidence.

10
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AN OVERVIEW OF THE LEGISLATIVE SCHEME

12. The history of the early legislation is fully described in the SCA judgment.15  In 

this  section  we  summarise  the  legislative  scheme  as  contained  in  the  current 

enactments, viz. COIDA and ODIMWA.

ODIMWA 

13. ODIMWA repealed the whole of the Pneumoconiosis Compensation Act of 1962. 

It  consolidated  and amended  the  law relating  to  payment  of  compensation  in 

respect of certain diseases contracted by persons employed in mines and works.16  

14. In broad terms, the scheme of ODIMWA may be summarised as follows:

14.1. Owners  of  controlled  mines  and  works  are  required  to  pay  to  the 

Compensation  Commissioner  for  Occupational  Diseases  a  prescribed 

amount  for  the  benefit  of  the  compensation  fund  established  by 

ODIMWA.17  

14.2. ODIMWA provides for the payment of compensation in relation to certain 

diseases contracted by persons employed in mines and works. 

15 SCA judgment: volume 2 pages 134 to 138 and pages 140 to 144
16 Long title, Act 78 of 1973
17 Section 62(1)
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14.3. In respect  of  existing or  declared “controlled  mines”18 and in  terms  of 

section  13 of  ODIMWA, the  Minister  of  National  Health  and Welfare 

declares particular types of work to be “risk work”.19  The Minister may do 

so if he or she is satisfied that any person performing the work in question 

is exposed to dust of which the composition and concentration is such that 

in the opinion of the Minister it is harmful or potentially harmful.20  

14.4. ODIMWA  establishes  a  committee  called  the  Medical  Certification 

Committee  for  Occupational  Diseases  which  considers  reports  from 

medical practitioners in respect of persons found to be suffering from a 

compensatable  disease.  The Committee  determines  the presence,  nature 

and degree of  a  compensatable  disease  as  either  in  the  first  or  second 

degree.21

14.5. ODIMWA establishes a fund called the Mines and Works Compensation 

Fund which is controlled and managed by the commissioner.22  The owner 

of a controlled mine (or works) is required to pay a prescribed levy for the 

benefit of the compensation fund in respect of each shift worked by any 

person at that mine during which such person performed risk work. 

18 Sections 9 and 10 of ODIMWA
19 Section 13 (1) of ODIMWA
20 Section 13(2) of ODIMWA
21 Section 46 and section 44 of ODIMWA
22 Section 61 of ODIMWA 
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14.6. When  the  committee  determines  that  a  person  is  suffering  from  a 

compensatable disease which he contracted as a result of risk work at or in 

connection with a controlled mine, the Commissioner must award to such 

person a lump-sum benefit calculated in accordance with the formula set 

out in section 80(2) of ODIMWA.

15. In sum,  ODIMWA provides  compensation  for  employees  on controlled  mines 

who are engaged in risk work and who contract  compensatable diseases.  The 

term “compensatable disease” is defined to include “tuberculosis  which, in the 

opinion of the certification committee, was contracted while the person concerned 

was performing risk work”.23 The term “tuberculosis” is in turn defined to mean 

“tuberculosis of the cardio-respiratory organs of a person who has worked at least 

200 shifts in circumstances amounting to a risk and where silica dust or any other 

injurious  dust  was  present,  or  any  sequelae,  complication  or  manifestation 

thereof”.24

16. Section 100 of ODIMWA is of particular importance for present  purposes.   It 

provides as follows:

“(1) No person shall be entitled to benefits under this Act in respect of 
any disease for which he or she has received or is still receiving 
full benefits under the Workmen’s Compensation Act, 1941 (Act 
No. 30 of 1941).

23 Section 1 of ODIMWA, definition of "compensatable disease" at (c) 
24 Section 1 of ODIMWA, definition of " tuberculosis"
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(2) Notwithstanding anything in any other law contained,  no person 
who  has  a  claim  to  benefits  under  this  Act  in  respect  of  a 
compensatable disease as defined in this Act, on the ground that 
such person is or was employed at a controlled mine or a controlled 
works,  shall  be  entitled,  in  respect  of  such  disease,  to  benefits 
under  the  Workmen’s  Compensation  Act,  1941  (Act  No. 30  of 
1941), or any other law.”

17. It is clear from section 100 that the Legislature intended to ensure that a claimant 

did not receive benefits under both the Workmen’s Compensation Act of 1941 

and  ODIMWA.   As  with  the  antecedent  legislation,  the  two  statutes  applied 

concurrently to claims for compensation. 

18. In January 1994 the Occupational Diseases in Mines and Works Amendment Act 

208 of 1993 was introduced:25 

18.1. The Amendment  Act did away with all  provisions of ODIMWA which 

differentiated between persons on the grounds of their sex or population 

group.  This  amending  Act  also amended  numerous  other  aspects  of 

ODIMWA, including the issuing of certificates of fitness and the extent 

and determination of benefits payable under the Act.  

18.2. A  new  section  36A  dealing  with  medical  expenses  was  inserted  into 

ODIMWA by the 1993 amendments.  It made the owner of a controlled 

mine or a controlled works liable for a period of not more than two years 

from the date of the commencement of a compensatable disease, to pay the 

25 Government Gazette No. 15449 of 28 January 1994
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reasonable costs  incurred by or on behalf  of a person in  his  service in 

respect of medical aid necessitated by such disease.26  

19. Despite these fairly extensive amendments introduced to ODIMWA in 1994, there 

was no amendment which had a bearing on the interpretation of section 35 of 

COIDA.  Moreover, one month later when COIDA commenced operation on 1 

March 1994, it did not introduce any amendments to ODIMWA.  

COIDA

20. COIDA repealed the Workmen’s Compensation Act 30 of 1941 in its entirety.27 

21. In broad terms, the scheme of COIDA is to establish a compensation fund28 under 

the control  of the Director-General  to  be used to  pay compensation  and other 

pecuniary benefits to or on behalf of employees where no other person is liable for 

such payment.29 The compensation fund is funded by assessments by the Director-

General  calculated  on  a  percentage  of  the  annual  earnings  of  employees  of 

employers carrying on business in the Republic.30 Where an employee meets with 

an  accident  resulting  in  his  disablement  or  death,31 or  where  an  employee 

26  Section 36A(1) of ODIMWA was thereafter again amended in 2002 to reflect the 
current  wording  of  the  medical  expenses  section  without  any  related  amendment  to 
COIDA

27 Section 100(1) of COIDA
28 Section 15(1) of COIDA
29 Section 16(1) (a) of COIDA
30 Sections 15(2), 80 to 83 and 86 of COIDA
31 Section 22(1) of COIDA

15



page

contracts  an  occupational  disease,32 the  employee  is  entitled  to  the  benefits 

provided for and prescribed in COIDA.

22. An “occupational  disease”  is  defined  in  section  1  of  COIDA as  “any disease 

contemplated  in  section  65(1)(a)  or  (b)”.   Section  65(1)  is  one  of  the  central 

operative  provisions  of  COIDA,33 since it  defines  the right  of an employee to 

compensation in cases of “occupational disease” contracted in the course of an 

employee’s employment.  The reference to “disease” in section 65(1) must be read 

to refer to “occupational disease” when regard is had to the chapter heading for 

Chapter VII and the heading of section 65 itself, both read together with sections 

66, 68 and 69 of COIDA.

23. The “occupational  diseases”  relied  upon by the  applicant  in  his  particulars  of 

claim are silico-tuberculosis and chronic obstructive pulmonary disease.  These 

are listed as “Occupational respiratory diseases” in paragraph 2.1 of Schedule 3 of 

COIDA.  They amount to:

23.1. an occupational disease under section 65(1)(a) that has arisen out of and in 

the course of his employment; alternatively

32 As defined in section 65(1)
33  The  other  central  operative  provision  of  COIDA is  contained  in  Chapter  IV, 

which  deals  with  "Compensation  for  Occupational  Injuries”.  That  Chapter  contains 
section  22,  which  defines  the  right  of  an  employee  to  compensation  in  cases  of 
“accidents” arising out of and in the course of an employee's employment and resulting 
in personal injury. 

16
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23.2. a  disease  or  diseases  as  contemplated  in  paragraph 65(1)(b),  namely a 

disease other than a disease contemplated in paragraph 65(1)(a) of COIDA 

that has arisen out of and in the course of his employment.  

24. The clear  intention  of  COIDA is  to  cast  the  net  of  employees’  entitlement  to 

compensation  as  widely as  possible,  so that  only those employees  specifically 

excluded will not fall within the scheme for payment of compensation.

25. The High Court held (correctly, in our respectful submission) that the Legislature 

intended  that  COIDA  would  apply  to  employees  employed  at  mines.34  The 

following sections of COIDA make this clear:

25.1. The  reference  in  section  25(b)  to  an  employee  being  engaged  in  “his 

employer's mine” makes it plain that the legislature intended that COIDA 

would apply to employees employed in mines.

25.2. Similarly,  the reference in  section  25(c) to an employee being engaged 

with the consent of his employer in any of the cited emergency services 

“or other emergency service on any mine, works or premises other than his 

employer’s” clearly conveys the legislature's intention that COIDA would 

apply both to:

- employees who are normally employed on a mine, but are 

engaged  in  rescue  or  emergency  services  on  another  mine  or 

34 High Court Judgment: volume 2 page 97 para 39
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premises other than their employer’s mine; and 

- employees who are not normally employed on mines, but 

temporarily employed on a mine for the purpose of the rescue or 

emergency services.

This provision is designed to ensure that members of proto-teams engaged 

in rescue work both on their own employer’s mines and on other mines are 

covered by COIDA and are entitled to claim compensation under COIDA. 

25.3. Sections 56(1)(d) refers to a person appointed under the regulations made 

in terms of the Minerals Act, 1991.  This indicates an intention on the part 

of  the  legislature  that  COIDA should  apply to  employees  employed in 

mines. 

25.4. Section 81(4) of COIDA refers to a health and safety representative under 

the Mine Health and Safety Act 29 of 1996.  This makes it plain that the 

legislature intended COIDA to apply to mines, since the provisions of the 

Mine Health and Safety Act do not apply to institutions other than mines.35 

25.5. Sub-section  81(4)  of  COIDA was  substituted  by the  Compensation  for 

Occupational and Injuries and Diseases Amendment Act No. 61 of 1997.36 

At the time of the enactment of the 1997 Amendment Act, the legislature 

necessarily considered whether COIDA applied to employees employed in 

35 Section 1 of Act 29 of 1996
36 Government Gazette No. 18430 dated 14 November 1997
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mines, and expressed its intention that such employees would be included 

within the ambit of COIDA. 
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THE PROPER INTERPRETATION OF SECTION 35(1) OF COIDA

26. We turn now to address the proper interpretation of section 35(1) of COIDA.  

The plain meaning of the section

27. This Court has recently held that the first step in any interpretive exercise involves 

“a determination of the plain meaning to be ascribed to the words” in the statutory 

provision.37

28. We  have  indicated  above  that  COIDA  has  a  wider  area  of  application  than 

ODIMWA.   There  is  a  potential  concurrence  of  claims  under  COIDA  and 

ODIMWA,  because  COIDA  does  not  exclude  mines  from  the  ambit  of  its 

operation.  Concurrent claims will arise where an employee, as a result of risk 

work at a controlled mine or a controlled works, has contracted a disease that is 

both  a  compensatable  disease  for  purposes  of  ODIMWA and an occupational 

disease for purposes of COIDA.  

29. In  such  circumstances,  the  potential  duplication  of  claims  is  resolved  by 

section 100(2) of ODIMWA.  It stipulates that  an employee who is  entitled to 

receive benefits under ODIMWA will have no claim to benefits under COIDA.  In 

other words, where a disease which has been contracted at a controlled mine or 

controlled works qualifies both as a “compensatable disease” (for the purposes of 

37 Wary Holdings (Pty) Ltd v Stalwo (Pty) Ltd 2009 1 SA 337 (CC) para 58
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ODIMWA) and as an “occupational disease” (for the purposes of COIDA), the 

employee  is  obliged  to  claim compensation  under  ODIMWA.  The  important 

point is that COIDA does not exclude from its ambit of operation those employees 

who happen to be employed in “controlled mines” or “controlled works”.  

30. It is against this backdrop that s 35(1) of COIDA must be construed.  It provides 

as follows:

“No action shall lie by an employee or any dependant of an employee for 
the recovery of damages in respect of an occupational injury or disease 
resulting  in  the  disablement  or  death  of  such  employee  against  such 
employee’s employer, and no liability for compensation on the part of such 
employer shall arise save under the provisions of this Act in respect of 
such disablement or death.”

31. Section 35(1) abrogates the common-law right of action of an employee against 

his employer in the circumstances set out therein.38  On a plain reading, the effect 

of section 35(1) is  that  an employee’s common-law right of action against  his 

employer is abrogated whenever the claim arises in respect of an occupational 

disease  causing  disablement  or  death.  The  section  does  not  require  that  the 

employee  must  be entitled  to  receive  compensation  under  COIDA.   (In  this 

respect it differs from section 36(1), which makes reference to an occupational 

disease “in respect of which compensation [meaning under COIDA] is payable”.) 

It  follows  that  an  employee’s  common-law  action  will  be  abrogated  even  in 

circumstances  where  the  occupational  disease  qualifies  as  a  “compensatable 
38  Pettersen v Irvin & Johnson Ltd 1963 3 SA 255 (C) 256-7; Mphosi v Central 

Board for Co-operative Insurance 1974 4 SA 633 (A) 642-644;  Minister  of  Justice  v 
Khoza 1966 1 SA 410 (A); Mlomzale v Mizpah Boerdery (Pty) Ltd 1997 1 SA 790 (C)
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disease” for purposes of ODIMWA, with the result that s 100(2) of the ODIMWA 

is applicable.  In other words, section 35(1) of COIDA abrogates an employee’s 

common-law right of action against his employer in respect of an occupational 

disease even where the claim for compensation is required by section 100(2) of 

ODIMWA to be brought under ODIMWA rather than under COIDA.

32. We therefore submit  that  the  SCA correctly held  that  the  “plain  meaning”  of 

section 35(1) is that “it bars claims by all employees as defined, including those 

with claims under ODIMWA”.39 

Preserving the integrity of the legislative scheme

33. The plain meaning of section 35(1) is buttressed when regard is had to the scheme 

of the legislation.

34. COIDA provides  for  statutory compensation  in  respect  of  a  number  of  listed 

diseases provided they have arisen “out of and in the course of” the employee’s 

employment.  Compensation  is  also  provided  in  respect  of  non-listed  diseases, 

provided the Director-General is satisfied that such diseases have arisen out of and 

in the course of the employee's employment. Negligence is not a requirement of a 

valid claim.  Compensation is calculated in terms of a formula and is paid from 

funds  contributed  by  employers.   Were  it  not  for  the  fact  that  the  diseases 

allegedly contracted  by the  applicant  constitute  compensatable  diseases  under 

39 SCA judgment: volume 2 page 158 para 38
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ODIMWA,  the  applicant  would  have  been  entitled  to  compensation  under 

COIDA.

35. ODIMWA applies  only to  designated  diseases  contracted  at  controlled  mines. 

Unlike COIDA, ODIMWA contains no prohibition on claims for compensation 

against  employers  at  common  law  for  damages  suffered  in  consequence  of 

compensatable diseases contracted at the workplace.  

36. COIDA and ODIMWA must  be read together.  They cover  the  whole field  of 

compensation for damages arising from injury or disease contracted at work, with 

COIDA providing for the default position as regards compensation and ODIMWA 

operating  in  a  specific  area  (viz.  mines).   There  is  no  permanent  –  or  even 

logical –  division  between  designated  diseases  which  fall  within  the  ambit  of 

ODIMWA (and therefore outside the ambit of COIDA) and diseases not specified 

under ODIMWA (which remain compensatable under COIDA):

36.1. This lack of any coherent distinction is apparent from paragraph (f) of the 

definition of “compensatable disease” in section 1 of ODIMWA.  The only 

objective criterion which must be met before the Minister may add to the 

list of “compensatable diseases” is that the certification committee must be 

of  the  opinion  that  the  disease  in  question  is  “attributable  to  the 

performance  of  risk  work”.  That,  in  essence,  is  also  the  criterion  for 

compensation under COIDA.
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36.2. The  absence  of  any  material  distinction  between  a  disease  which  is 

compensatable  under  COIDA on the  one  hand and a  disease  which  is 

compensatable under ODIMWA on the other, together with the fact that 

the Minister may include a disease under ODIMWA (thereby removing the 

right  to  compensation  under  COIDA),  make  it  highly unlikely that  the 

legislature  intended  materially  different  policies  to  apply  under  the 

different  Acts  as  regards  the  employer's  liability  at  common  law  for 

damages suffered by his employees as a result of diseases contracted at 

work.  That is why the prohibition in section 35(1) of COIDA is not (as is 

section 100(2) of ODIMWA) limited to claims under COIDA.

37. In  short,  an  interpretation  of  section  35(1)  of  COIDA  which  applies  the 

prohibition against common-law claims to both COIDA and ODIMWA reflects a 

coherent  and  consistent  legislative  policy.  In contrast,  an  interpretation  which 

applies the prohibition only to claims under COIDA implies a legislative policy 

which is casuistic and irrational.  The latter requires one to accept that Parliament, 

for some unfathomable reason, wished to discriminate against employers in the 

mining industry by declining to extend to them the protection against common-

law  claims  extended  to  all  other  employers.  Even  more  bizarrely,  such  an 

interpretation  leads to discrimination between different  employees of the same 

employer, depending on which disease they happen to contract.

24



page

38. It is settled law that, where two enactments are not repugnant to each other, they 

should be interpreted as forming one system and as enforcing each other.40  In 

Petz  Products  v  Commercial  Electrical  Contractors 1990 (4)  SA 196 (C) the 

principle was summarised as follows:

“Where  different  Acts  of  Parliament  deal  with  the  same  or  kindred 
subject-matter,  they  should,  in  a  case  of  uncertainty  or  ambiguity,  be 
construed in a manner so as to be consonant and inter-dependent, and the 
content  of  the  one  statutory  provision  may  shed  light  upon  the 
uncertainties of the other.”41  

39. This  interpretive  principle  has  the  following  consequence  in  the  present 

circumstances:

39.1. Both COIDA and ODIMWA constitute statutory regimes which provide 

for  compensation  payable  to  employees  found  to  be  suffering  from 

occupational diseases contracted in consequence of their work.  As far as 

legislative policy is concerned, there is no relevant distinction between the 

two Acts. More particularly, there would be no rational basis for protecting 

the employer from common-law liability in  return for funding statutory 

compensation  for  diseases  contracted  by  mine  employees  in  terms  of 

COIDA  but  not  in  terms  of  ODIMWA.  One  must  assume  that  the 

legislature acted rationally and hence that it intended the two Acts, which 

are clearly intended to be read together, to reflect a consistent and rational 
40  R v Maseti and Others 1958 4 SA 52 (E);  Nkabinde v Nkabinde and Nkabinde 

1944 WLD 112 at 122;  Johannesburg City Council v Makaya 1945 AD 252 at 257 and 
259

41  At  204H
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policy. If the applicant were correct in his contention that the protection 

afforded  to  employers  in  section  35  of  COIDA does  not  exclude  the 

common-law  liability  for  diseases  compensatable  under  ODIMWA,  it 

would require this Court to assume that the legislature intended to create a 

wholly irrational distinction between the two Acts. 

39.2. The  adoption  of  an  interpretation  of  section  35(1)  of  COIDA  which 

excludes from its ambit diseases compensatable under ODIMWA, would 

result  in  an  entirely  casuistic  distinction  between  cases  in  which  an 

employee  working  in  the  mining  industry  enjoys  the  right  to  claim 

damages at common law for incapacity resulting from the contraction of a 

listed disease and cases where an employee employed outside the mining 

industry would not. This is not a result which the legislature would have 

intended.

39.3. Paragraph (f) of the definition of “compensatable disease” in ODIMWA 

means  that  the  question  whether  a  disease  is  compensatable  under 

ODIMWA may be determined by the Minister (albeit acting on the advice 

of  the  Certification  Committee)  and  not  by  Parliament.  The  question 

whether  or  not  employers  should  be  liable  for  disabling  diseases 

contracted by employees in the course of their work is clearly one of great 

importance.   It has far-reaching and substantial  economic consequences 

for  the  mining  industry,  and  consequently  for  the  State.  It  is  highly 
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unlikely that Parliament intended that it should be left to the Minister to 

decide that issue.

39.4. The question which must ultimately be asked is this: what was the policy 

which Parliament intended to adopt in enacting COIDA and ODIMWA? If 

one  accepts  that  section  35(1)  of  COIDA  applies  also  to  diseases 

compensatable  under  ODIMWA,  then  the  policy  is  coherent  and 

consistent.  In contrast, the applicant’s interpretation would have the effect 

of  introducing  an  artificial  distinction  that  undermines  the  legislative 

scheme.

40. The applicant disputes this.  He submits that COIDA and ODIMWA “are clearly 

not  parts  of  a  single  legislative  scheme”42 since  a  “mine-owner”  and  an 

“employer” are “fundamentally different capacities with fundamentally differing 

duties owned to persons working in the mines or their employees respectively”.43 

As  was  pointed  out  in  the  respondent’s  answering  affidavit,  however,  the 

applicant’s  submission  is  incorrect.44  In practice,  the  “employer”  is  the  same 

entity as the “owner”.  The reason is that in terms of the Mine Health and Safety 

Act 29 of 1996, the “employer” is the entity on which all the health and safety 

obligations rest. The employer must ensure, as far as reasonably practicable, the 

health and safety of “employees”. The word “employer” in the Mine Health and 

42 Applicant’s heads of argument para 49.1
43 Applicant’s heads of argument para 59
44 Answering affidavit: volume 3 page 213 paras 80.2 and 80.3
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Safety Act is defined as meaning the “owner”, which is in turn defined as meaning 

the holder of the mining or prospecting permit.45  In practice, virtually all holders 

of mining rights conduct the mining operations and also employ the employees.

The legislative history

41. The interpretation set out above is supported by the legislative history.

42. Prior to the introduction  of the Workmen's  Compensation Act  59 of 1934, an 

employee  was  not  precluded from recovering  common-law damages  from his 

employer in respect of an occupational injury or disease.  With the introduction of 

the Workmen’s Compensation Act 59 of 1934, the right to recover common-law 

damages  in  respect  of  an  injury sustained  at  work  was  excluded.   The  only 

compensation  payable  was  compensation  under  that  Act.   This  exclusion  of 

common-law claims for damages in respect of injury was extended in terms of 

section 60 to cover scheduled diseases contracted at the workplace. 

43. The Workmen’s Compensation Act 30 of 1941 contained similar provisions to its 

statutory  predecessor.   It  contained  a  specific  provision  in  section 7  which 

provided for the substitution of compensation for another legal remedy in terms of 

the  Act  in  the  event  of  the  employee  suffering  damages  in  respect  of  an 

occupational  injury.   Section  89  extended  the  application  of  this  provision  to 

“scheduled disease”.  

45 Section 102
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44. COIDA, which  repealed  the  Workmen’s  Compensation  Act  of  1941,  contains 

similar provisions.  

45. What this means is that there were a series of mine-specific statutes (in the form 

of  the  Miners’  Phthisis  Act  of  1911,  the  Silicosis  Act  of  1946,  the 

Pneumoconiosis Act of 1956 and the Pneumoconiosis Compensation Act of 1962) 

which  existed  side-by-side  with  the  non-specific  Workmen’s  Compensation 

statutes of 1914, 1917, 1934 and 1941.  These Workmen’s Compensation statutes 

applied to all  workplaces, and workers at  mines and works were not excluded 

from their reach because of the work which they performed.  They were excluded 

from claiming damages only if the disease was listed as a compensatable disease.

46. There  is  no  indication  in  the  legislative  history that  the  legislature  wished to 

exclude mining houses from the protection afforded to all other employers against 

claims for common-law damages.

47. There is furthermore no indication that the legislature wished to draw a distinction 

between  employees  of  a  mine  who  worked  above  ground  (and  are  therefore 

unlikely to contract the designated diseases) and employees who worked below 

ground as to the limitation of their right to claim common-law damages.

48. Such  distinctions  are  not  supported  by  the  plain  meaning  of  ODIMWA  and 

COIDA and the antecedent legislation.  Furthermore, such distinctions would lead 
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to a degree of casuistry and irrationality which ought not to be attributed to the 

legislature. 

Conclusion

49. For the reasons set out above, we respectfully submit that the SCA correctly held 

that “[t]he exclusion of liability in section 35(1) of COIDA is … not limited to 

employees  with  claims  under  COIDA”46 and  that  “the  legislature  in  enacting 

COIDA and ODIMWA intended section 35(1) to apply also to employees with 

claims under ODIMWA”.47 

46 SCA judgment: volume 2 page 154 para 33
47 SCA judgment: volume 2 page 154 para 33
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THE APPLICANT’S INTERPRETATION OF SECTION 35(1) OF 

COIDA

50. We  have  submitted  above  that,  on  a  plain  reading,  section  35(1)  of  COIDA 

excludes an employee’s common-law claim against his employer irrespective of 

whether or not the employee has a claim for compensation under COIDA (rather 

than ODIMWA).  The applicant seeks to avoid this interpretation by relying on a 

series of constitutional considerations and interpretive presumptions that are said 

to displace the plain meaning of section 35(1).  For the reasons that follow, we 

submit that the applicant’s arguments are unfounded.

51. The applicant’s arguments must be assessed against the backdrop of the SCA’s 

admonition that “it is not the function of a court to do violence to the language of 

a statute and impose its views of what the policy or object of a measure should 

be”.48  The reasons for judicial restraint were explained by Schutz JA in Poswa v 

MEC for Economic Affairs, Environment and Tourism, Eastern Cape 2001 3 SA 

582 (SCA) para 9:

“The difficulty, which faces any argument which claims better knowledge 
of what the legislature intended than what the legislature itself appears to 
have had in mind when it expressed itself as it  did, is to establish with 
reasonable precision what the unexpressed intention contended for, was”.

48  Standard Bank Investment Corporation v Competition Commission 2000 2 SA 
797 (SCA) para 16
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52. We respectfully submit that the trenchant remark of Kentridge AJ in relation to 

constitutional interpretation applies equally in the present context: 

“If the language used by the lawgiver is ignored in favour of a general 
resort to ‘values’ the result is not interpretation but divination.”49

Identifying the applicant’s interpretation

53. It  is  necessary  to  begin  by  identifying  what  the  applicant’s  interpretation  of 

section 35(1) involves.  He summarises it as follows:

“[The applicant] avers, as pleaded by him, that he is not an ‘employee’ as 
contemplated  in  section  35  of  COIDA and  that  he  is  therefore  not 
precluded by the provisions of that section from bringing a common law 
action for damages against the defendant.”50

54. In  other  words,  the  applicant  submits  that  “on  a  proper  interpretation  of 

section 35(1) the word ‘employee’ as used in that section refers to an employee 

who has a claim for compensation under COIDA in respect of the occupational 

injury concerned”.51

55. Curiously, the applicant elsewhere complains that the SCA failed to “accurately 

reflect  the [applicant’s]  case” when it  stated  that  the applicant  contended that 

persons who did not have claims under COIDA were not “employees” within the 

49 S v Zuma and Others 1995 2 SA 642 (CC) para 18
50 Applicant’s heads of argument para 26.4 (emphasis added)
51 Applicant’s heads of argument para 27
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meaning of COIDA.52  Moreover, in his founding affidavit the applicant states as 

follows:

“It may be accepted that a plain reading of the definition of an ‘employee’ 
in COIDA suggests  that  Mr Mankayi falls  within the definition of that 
term.  The decision of the SCA cannot, therefore, be criticised for saying 
so.  Nor has the applicant ever contended otherwise.”53

56. As this statement makes clear, the applicant accepts that on a “plain reading” he 

falls  within the definition of an employee in  COIDA.  The applicant  seeks to 

displace that “plain reading” by relying on section 39(2) of the Constitution and 

various presumptions of statutory interpretation.

The Constitution does not support the applicant’s interpretation

57. The  applicant  does  not  contend  that  the  respondent’s  interpretation  of 

section 35(1)  of  COIDA  is  unconstitutional.54  By  his  own  admission,  the 

applicant  “goes  no  further  than  to  say that  the  interpretation  of  section  35(1) 

advanced by the [respondent] does not promote the spirit purport and object of the 

Bill of Rights as they are to be inferred from those fundamental rights”.55  The 

constitutional rights on which the applicant relies for this submission are the right 

52 Applicant’s heads of argument para 25.2
53 Founding affidavit: volume 3 page 30 para 13.3.5 (emphasis added)
54 Applicant’s heads of argument para 35
55 Applicant’s heads of argument para 37
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to  equality,  the right  of  access to  court  and the right  to  property.56  We shall 

consider each of these rights in turn.  

The right to equality

58. In relation to the right to equality, the only contention advanced in the applicant’s 

heads of argument is as follows:

“Prima facie, the plaintiff is not being treated equally, industrial workers 
with the same diseases receive far better benefits than he is entitled to and 
other  mineworkers  with  the  same  diseases  as  he  but  who  are  not 
employees of the owner of the mine preserve all their common law rights 
to recover their damages.”57

59. The contention that the applicant “is not being treated equally” does not of itself 

give rise to any constitutional complaint.  The Constitution only prohibits unequal 

treatment in circumstances where it amounts to unfair discrimination or arbitrary 

differentiation.

60. The  applicant  appears  to  rely  on  arbitrary  differentiation  in  contravention  of 

section  9(1)  of  the  Constitution  (rather  than  on  unfair  discrimination  in 

contravention of section 9(3) of the Constitution).   In order for the applicant’s 

argument  to  succeed,  he  must  show  that  the  respondent’s  interpretation  of 

section 35(1)  of  COIDA  (which  was  upheld  by  the  SCA)  gives  rise  to 

56 Applicant’s heads of argument para 34
57 Applicant’s heads of argument para 37.1
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differentiation  that  is  not  rationally  connected  to  a  legitimate  governmental 

purpose.

61. The statutory scheme differentiates between employees who have a claim under 

COIDA and employees  who have a  claim under  ODIMWA.  The question  is 

whether  this  form  of  differentiation  is  rationally  connected  to  a  legitimate 

governmental purpose.  If such a rational connection exists, it will mean that there 

is no arbitrary differentiation in contravention of section 9(1) of the Constitution.  

62. We  submit  that  differentiation  between  employees  who  have  a  claim  under 

COIDA and employees who have a claim under ODIMWA is indeed rationally 

connected to a legitimate governmental purpose.  We make this submission for 

the following reasons:

62.1. The  jurisprudence  of  this  Court  makes  it  plain  that  the  threshold  for 

establishing  rationality  is  low.   All  that  must  be  shown  is  that  the 

differentiation  is  rationally  connected  to  a  legitimate  governmental 

purpose.  As long as such a rational connection exists, it is irrelevant that 

government might have achieved its purposes in other ways that are less 

invasive of human rights or more efficient.  This Court has explained the 

matter as follows:

“The fact that there may be more than one rational way of dealing 
with a particular problem does not make the choice of one rather 
than the other an irrational decision.  The making of such choices 
is within the domain of the Executive.  Courts cannot interfere with 
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rational decisions of the Executive that have been made lawfully, 
on the grounds that they consider that a different decision would 
have been preferable.”58

62.2. The narrow scope of rationality review has been emphasised repeatedly by 

this Court.  It has made it clear that:

62.2.1. rationality  review  is  a 

“deferential” standard of review;59

62.2.2. a  finding  of  irrationality  is 

likely to be made only rarely;60

62.2.3. a Court  cannot in the name of 

rationality review strike down a law merely because it  disagrees 

with it or considers that it is inappropriate or unreasonable;61

62.2.4. rationality  review  does  not 

entitle a court to make policy choices, because these must be left to 

58  Bel Porto School Governing Body v Premier, Western Cape 2002 3 SA 265 (CC) 
para 45

59  New National  Party of  South Africa v Government  of  the Republic  of  South 
Africa 1999 (3) SA 191 (CC) at para 122 (per O’Regan J dissenting, but not on this 
point)

60  Pharmaceutical  Manufacturers Association of SA and Another: In re Ex parte 
President of the Republic of South Africa and Others 2000 (2) SA 674 (CC) at para 90

61  Pharmaceutical  Manufacturers Association of SA and Another  supra at [90]; 
New National Party of South Africa v Government of the Republic of South Africa and 
Others supra at [24]
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the legislature;62 

62.2.5. rationality  review  does  not 

entitle a court to strike down a statute because it believes that the 

legislature  could  have  achieved  its  desired  ends  through  better 

means or means that are less invasive of private rights.63

62.3. All  that  rationality  review requires  is  that  the  legislation  must  have  a 

purpose that is not unconstitutional and that it is rational to believe that the 

legislation will advance this purpose.  The existence of less invasive (or 

more reasonable) means to achieve the governmental purpose is a question 

of proportionality and not a question of rationality.64

62.4. We submit  that differentiation between employees who have claims for 

compensation  under  COIDA  and  employees  who  have  claims  for 

compensation  under  ODIMWA  is  indeed  rationally  connected  to  a 

legitimate governmental  purpose.  The legislature has adopted the view 

that there should be two statutory schemes that are separately funded, that 

62  Jooste v Score Supermarket Trading (Pty) Ltd (Minister of Labour Intervening) 
1999 (2) SA 1 (CC) at [17]; S v Lawrence; S v Negal; S v Solberg 1997 (4) SA 1176 
(CC) at [41]-[46]

63  Prinsloo v van der Linde and Another 1997 (3) SA 1012 (CC) at [36]; East Zulu 
Motors (Pty) Ltd v Empangeni/Ngwelezane Transitional Local Council and Others 1998 
(2) SA 61 (CC) at [24] and [30]; S v Lawrence supra at [41]-[46]

64  Prinsloo  v  van  der  Linde  supra  at  [36];  East  Zulu  Motors  (Pty)  Ltd  v 
Empangeni  /  Ngwelezane  Transitional  Local  Council  supra  at  [24]  and  [30];  S  v 
Lawrence supra at [41]-[46]; New National Party of South Africa v Government of the 
Republic of South Africa supra at [24]
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are separately administered and that  provide different compensation for 

different events.  This is an entirely legitimate purpose.  Moreover, there 

can be no doubt that ODIMWA and COIDA are rationally connected to 

this  purpose.   The legislature has adopted the view that  employees are 

required  to  claim  under  ODIMWA  rather  than  under  COIDA  in 

circumstances where concurrent claims exist.

63. In short, the legislature has sought to create parallel compensation schemes under 

ODIMWA and COIDA.   We submit that it did not act arbitrarily in doing so.  As 

the SCA held, “[t]he existence of two historical  schemes of compensation is a 

legitimate governmental purpose and the two enactments are rationally connected 

to this purpose”.65

64. If this Court were to take a different view of the matter, then we point out that the 

applicant’s interpretation of section 35(1) of COIDA would give rise to arbitrary 

differentiation as between employers:

64.1. If the applicant’s interpretation of section 35(1) of COIDA were correct, it 

would mean that some – but not all – employers in the mining industry 

would be protected against  common-law claims  brought  by employees. 

They would be protected in the case of a claim that falls under COIDA, 

but  would  not  be  protected  in  the  case  of  a  claim  that  falls  under 

ODIMWA.   This  would  amount  to  arbitrary  differentiation  in 

65 SCA judgment: volume 2 page 160 para 43
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contravention of section 9(1) of the Constitution.  There can be no rational 

basis for protecting the employer from common-law liability in return for 

the funding of statutory compensation for diseases contracted by miners in 

COIDA but not in ODIMWA.

64.2. The existence of arbitrary differentiation as between employers would be a 

necessary consequence of adopting the applicant’s interpretation, which is 

intended to  avoid  arbitrary differentiation  as between employees.   This 

makes  it  clear  that  arbitrary  differentiation  cuts  both  ways.   In  such 

circumstances,  the  interpretive  injunction  in  section  39(2)  of  the 

Constitution  is  entirely  neutral  regarding  whether  the  applicant’s 

interpretation or the defendant’s interpretation should be adopted.  There is 

no  constitutional  basis  for  seeking  to  avoid  arbitrary  differentiation 

between employees by adopting an interpretation that results in arbitrary 

differentiation between employers. 

64.3. Furthermore, the applicant’s interpretation requires that one accepts that it 

is  not  discriminatory to  preclude  an  employee  who  is  not  covered  by 

ODIMWA from claiming compensation for loss at common law because 

he receives better benefits under COIDA. It is not suggested however that 

there is any correlation between the right that is lost by such an employee 

and the benefit gained.
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65. We  accordingly  submit  that  the  applicant’s  interpretation  of  section  35(1)  of 

COIDA is not required by section 39(2) read with section 9(1) of the Constitution.

The right of access to court

66. Section  34  guarantees  a  right  of  access  to  court,  but  says  nothing  about  the 

substantive rules which the court must apply when it resolves whatever disputes 

come before it.  

67. In the present case, section 35(1) of COIDA does not deny anyone the right of 

access  to  court.   It  restricts  the  range  of  remedies  available  to  an  aggrieved 

litigant,  but does not close the doors of the court  to  anyone.  We submit  that 

section 34 of the Constitution is simply not implicated in such circumstances.  

68. The applicant submits that he is “being deprived of his right to have the liability 

and responsibility of the respondent for the terrible harm that has befallen him and 

his  family determined by a court”.66  As this  makes  clear,  the applicant’s  real 

complaint  is  not  that  he  is  being  denied  access  to  a  court;  it  is  about  the 

substantive rules of law that will be applied by a court when it the matter comes 

before it.  Section 34 of the Constitution is not relevant to such a complaint. As 

the SCA held, the applicant’s complaint “is directed at the substantive rules of law 

and not at the right of access in terms of section 34 of the Constitution”.67

66 Applicant’s heads of argument para 37.2
67 SCA judgment: volume 2 page 161 para 45
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The right to property

69. The applicant’s heads of argument make only passing reference to “the right to 

property”.68

70. In his  founding  affidavit  seeking  leave  to  appeal  to  this  Court,  the  applicant 

contended that “a cause of action forms part  of the right to property” and that 

section 35(1) of COIDA “should not be interpreted to extinguish  retrospectively 

common-law causes of action which existed before it came into force”.69   The 

reliance  on  the  property guarantee therefore formed  part  of  the  retrospectivity 

issue.  Since the retrospectivity issue has now been abandoned in the applicant’s 

heads  of  argument,  it  is  unnecessary  for  us  to  say anything  more  about  the 

property guarantee.

The applicant’s interpretation is “unduly strained”

71. Even if the preceding submissions were to be rejected, this Court would only be 

enjoined to adopt the applicant’s interpretation of section 35(1) of COIDA if such 

an interpretation is “not … unduly strained”.70   In other words, section 35(1) must 

68 Applicant’s heads of argument para 34
69 Founding affidavit volume 3 page 27 para 13.2.2 (emphasis added)
70  Investigating  Directorate:  Serious  Economic  Offences  and  others  v  Hyundai 

Motor Distributors (Pty) Ltd and others 2001 1 SA 545 (CC) para 24
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be “reasonably capable” of the applicant’s interpretation.71  It does not amount to a 

reasonable interpretation “when it can be reached only by distorting the meaning 

of the expression being considered”.72  For the reasons that follow, we submit that 

the applicant’s interpretation of section 35(1) of COIDA is “unduly strained” and 

distorts the language of the legislation to breaking point.

72. Section 35(1) of COIDA provides that “[n]o action shall lie by an employee … for 

the recovery of damages in respect of any occupational injury or disease resulting 

in the disablement or death of such employee against such employee’s employer”. 

In its  plain  terms,  this  means  that  an employee’s  common-law right  of action 

against  his  employer  is  abrogated  whenever  a  claim  arises  in  respect  of  an 

occupational disease causing disablement.  There is no legislative carve-out for 

employees who have a claim for compensation under ODIMWA.

73. An employee is defined in s 1 of COIDA as “a person who has entered into or 

works under a contract  of service or of apprenticeship or learnership,  with an 

employer”.   An  employer  is  defined  in  s  1  “any person  ...  who  employs  an 

employee”.   These definitions  do not exclude employees who have a claim to 

benefits under ODIMWA.  

71  Investigating  Directorate:  Serious  Economic  Offences  and  others  v  Hyundai 
Motor Distributors (Pty) Ltd and others 2001 1 SA 545 (CC) para 26.  

72  National  Coalition for Gay and Lesbian Equality v Minister  of  Home Affairs 
2000 2 SA 1 SA (CC) para 23
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74. The  cumulative  effect  of  these  provisions  is  that  an  employee’s  common-law 

action will  be abrogated even in circumstances where the occupational  disease 

qualifies as a ‘compensatable disease’ for the purposes of ODIMWA.  This will 

be the case when the requirements of s 35(1) of COIDA are satisfied by virtue of 

the fact that:

- an  action  is  brought  by  an  “employee”  (as  defined  in  s  1  of 

COIDA) against an “employer” (as defined in s 1, read with s 56(1)(b)(c)

(d)(e));

- the claim lies in respect of an “occupational disease” (i.e. a disease 

that is listed in the first column of schedule 3 to COIDA); and

- the claim is in respect of “disablement or death”.  ‘

75. In order  to  avoid such an outcome,  it  would  be necessary to  read words  into 

COIDA.  For example, section 35(1) or the definition of “employee” would have 

to  be read as including the words “save where such employee has a claim to  

benefits  in  terms  of  ODIMWA”.   However  this  Court  has  held  that  it  is  not 

permissible  to  read  words  into  a  legislative  provision  under  the  guise  of 

interpreting that provision in conformity with the Constitution:

“There  is  a  clear  distinction  between  interpreting  legislation  in  a  way 
which ‘promote[s] the spirit, purport and objects of the Bill of Rights’ as 
required by s 39(2) of the Constitution and the process of reading words 
into  or  severing  them  from a  statutory provision  which  is  a  remedial 
measure under s 172(1)(b), following upon a declaration of constitutional 
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invalidity under s 172(1)(a) . . . . The first process, being an interpretative 
one,  is  limited to what  the text  is  reasonably capable  of meaning.  The 
latter  can  only  take  place  after  the  statutory  provision  in  question, 
notwithstanding  the  application  of  all  legitimate  interpretative  aids,  is 
found to be constitutionally invalid.” 73

76. Where  a  legislative  provision  cannot  be  saved  from  a  finding  of 

unconstitutionality by interpretation alone, it would be necessary to have regard to 

the remedies of reading-in and severance:

“ … the legislation must be construed consistently with the Constitution 
and thus, where possible, interpreted so as to exclude a construction that 
would  be  inconsistent  with  judicial  independence.  If  held  to  be 
unconstitutional,  the appropriate remedy ought, if  possible,  to be in the 
form of a notional or actual severance, or reading in, so as to bring the law 
within  acceptable  constitutional  standards.  Only if  this  is  not  possible, 
must a declaration of complete invalidity of the section or subsection be 
made.”74

77. In the  present  case,  the  applicant  does  not  ask  this  Court  to  read  words  into 

section 35(1) of COIDA in order to preserve its constitutionality.  On the contrary, 

the applicant contends that words must be read into section 35(1) under the guise 

of interpreting that provision in conformity with the Constitution.  We respectfully 

submit that is not competent.

73  National  Coalition for Gay and Lesbian Equality v Minister  of  Home Affairs 
2000 2 SA 1 SA (CC) para 24

74 Van Rooyen and others v The State and Others 2002 5 SA 246 (CC) para 88  
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The presumptions of statutory interpretation do not support the  
applicant’s interpretation

Presumptions regarding interference with existing rights

78. In support of his interpretation of section 35(1) of COIDA, the applicant relies on 

the  presumption  that  where  an  Act  is  capable  of  two  interpretations,  the 

interpretation should be preferred that does not take away existing rights unless it 

is plain that such is the intention of the legislature.75  

79. The caveat expressed in each of the authorities relied upon by the applicant is 

important  here.  That  caveat  is  that  where the language is  “plain”76 or  “clearly 

shows”77 that there is an intention to make inroads into existing rights, then the 

construction which makes such inroads is warranted.  Indeed such an inroad may 

be warranted even where there is no express provision but where the inference is 

so  obvious  that  the  expression  thereof  by  the  legislature  must  have  been 

considered unnecessary.78

80. In the present case, the clear meaning of section 35(1) is that it bars claims by all 

employees, including those with claims falling under ODIMWA.

75 Applicant’s heads of argument paras 84 to 86
76 Applicant’s heads of argument para 85.2
77 Applicant’s heads of argument para 84
78  Pan American World Airways  Inc v SA Fire  and Accident  Insurance Co Ltd 

1965 3 SA 150 (A) at 164 D-E

45



page

Presumptions regarding alterations to the common law

81. In support of his interpretation of section 35(1) of COIDA, the applicant relies on 

the presumption that the legislature did not intend to alter the common law.79 

82. The authorities relied on by the applicant acknowledge that the common law may 

be  altered  by necessary implication.80 We  submit  that  section  35(1)  must  be 

understood as barring a common-law claim for damages where compensation is 

payable under ODIMWA.  Indeed, it is clear that the whole structure put in place 

by COIDA and ODIMWA was intended to replace the common law as a means of 

securing  compensation  for  loss.   As  the  SCA  held,  “the  clear  provisions  of 

section 35(1) of COIDA shows that there is an intention to alter the common law 

and to make inroads into existing rights”.81

Presumptions regarding irrationality

83. The applicant contends that “the legislature should be deemed not have intended 

an irrational result and legislation should be interpreted to avoid such effect”.82

84. The applicant cites no authority in support of this interpretive principle.  In any 

event,  the  respondent’s  interpretation  of  section  35(1)  does  not  produce  an 

79 Applicant’s heads of argument para 87
80   Casserley v Stubbs 1916 TPD 310 at 312; Yarram  Tarding CC t/a Tijuana Spur 

v ABSA Bank Ltd 2007 2 SA 570 (A) at 577 para 14
81 SCA judgment: volume 2 page 157 para 38
82 Applicant’s heads of argument para 96
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irrational result.  It would be “irrational” to require of mines that they pay levies to 

a compensation fund and yet receive no benefit in the form of statutory protection 

against delictual claims. This would be particularly “irrational” in circumstances 

where such protection against delictual claims is extended under COIDA to all 

employers  other  than  controlled  mines  and  works  for  the  identical  diseases. 

Moreover,  the  applicant’s  interpretation  would  necessarily  result  in  a  very 

substantial  increase  in  liability  for  mine  owners,  potentially  leading  to  the 

premature closure of more marginal mines and thus leading to hardship on the 

part of employees who might otherwise have retained their jobs.

85. In the circumstances, the “rational” interpretation for which the applicant contends 

involves preferring the interests of employees who fall into the class casuistically 

designated  by  the  applicant’s  interpretation  at  the  expense  of  employers  and 

employees who do not fall into that class. The true balance under COIDA is that 

the employee has the benefit of an entitlement to compensation without having to 

launch a civil action and without having to prove wrongfulness and negligence on 

the part of the employer, whereas the employer pays a stipulated contribution to a 

compensation fund but benefits by protection from delictual actions for damages. 

The  balance  under  ODIMWA,  as  determined  by  the  policy  choice  of  the 

legislature, should similarly be that upon payment of a levy to a compensation 

fund,  mines  and  works  benefit  from  the  barring  of  common-law  claims  for 

damages.  
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Conclusion

86. For the reasons set  out above, we submit  that  the applicant’s  interpretation of 

section 35(1) was correctly rejected by the SCA.
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PRAYER

87. The respondent asks:

87.1. that the application for leave to appeal be dismissed;

87.2. if  the  application  for  leave  to  appeal  is  granted,  that  the  appeal  be 

dismissed;

87.3. in either event, that the applicant be ordered to pay the costs (including the 

costs of two counsel).

88. The applicant  submits  that,  if  this  Court  were to dismiss  the appeal,  it  should 

“order that the defendant’s notice of exception should stand as a special plea and 

that the plaintiff is entitled to replicate” in order to raise a direct constitutional 

challenge.83  We respectfully submit  that  such an order would be procedurally 

inappropriate.  If the applicant wishes to bring a direct constitutional challenge, he 

should do so by amending his particulars of claim.  At the commencement  of 

argument before the High Court,  the parties expressly agreed that the applicant 

would  be  given  leave  to  amend  its  particulars  of  claim in  the  event  that  the 

exception were to be upheld.84

CDA LOXTON SC

83 Applicant’s heads of argument para 107
84 Agreement between the parties: volume 3 page 218
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DM ANTROBUS SC

ALFRED COCKRELL

Chambers
Sandton
8 July 2010
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