
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA
(HELD AT BRAAMFONTEIN)

CCT:_________________
 SCA Case No: 126/09

SGJ Case No: 2006/22312

In the matter between:

THEMBEKILE MANKAYI Applicant

and

ANGLOGOLD ASHANTI LTD Respondent

AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO APPEAL

I,

RICHARD SPOOR

state as follows under oath:

1 I  am an adult,  male  attorney and a  sole  practitioner,  practising  as  Richard 

Spoor  Attorney  at  9  Zanzibar  Building,  Bagdad  Centre,  White  River, 

Mpumalanga.
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2 I am one of the applicant’s attorneys of record. I am authorised to bring this 

application on his behalf and to depose to this affidavit.

3 I have personal knowledge of the facts in this affidavit, unless I state or imply 

otherwise, and they are true and correct.

INTRODUCTION

4 This  application  for  leave  to  appeal  raises  important  constitutional  issues 

concerning:

4.1 Whether  a  provision  of  a  statute,  which  extinguishes  common-law 

claims of employees in exchange for certain statutory benefits, should 

be  interpreted  to  apply  also  to  the  common-law  claims  of  those 

employees who do not receive the statutory benefits provided for in the 

extinguishing legislation;

4.2 Whether the interpretation adopted by the Supreme Court of Appeal of 

the provision which forms the subject matter of the appeal, represents 

that which best promotes the spirit,  purport and objects of the Bill  of 

Rights;

4.3 Whether  a  provision  of  a  statute  ought  to  be  interpreted  to  oust 

common-law claims retrospectively, even though there is no indication 

of such an intention in the provision in question or within the text of the 

relevant Act as a whole; and
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4.4 Whether the right to property in section 25 of the Constitution includes a 

common-law cause of action, as is the case with the right to property in 

international and foreign law.

5 The applicant is Thembikile Mankayi, an unemployed, adult male mineworker, 

who has contracted various caridiopulmonary diseases caused, on his version, 

by the inhalation of harmful dusts and gasses while employed at one of the 

respondent’s  mines.  I  shall  refer  to  the  applicant  as  “Mr  Mankayi”  or  “the 

applicant”.

6 The  respondent  is  AngloGold  Ashanti  Limited  (“AngloGold”),  Mr  Mankayi’s 

erstwhile employer and a company that conducts mining operations in South 

Africa and abroad. AngloGold is represented by the attorneys Brink, Cohen, Le 

Roux Inc (“BCLR”) and this application will be served on AngloGold c/o BCLR 

at BCLR Place, 85 Central Street, Houghton, Johannesburg. 

7 This is an application for leave to appeal against the decision of the Supreme 

Court of Appeal (Harms DP and Cloete, Heher, Malan and Leach JJA) of 31 

March  2010,  in  which  the  applicant’s  appeal  against  the  decision  of  His 

Lordship Mr  Justice Joffe  (“Joffe  J”)  in  the  South  Gauteng High Court  was 

dismissed. The decision of the Supreme Court of Appeal (“SCA”) is annexed as 

“RS1” and the decision of the South Gauteng High Court is annexed as “RS2”.

8 In short,

8.1 Mr Mankayi launched a trial action against AngloGold in 2006.
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8.2 In his particulars of claim, Mr Mankayi claimed damages arising from his 

having  contracted  various  respiratory  diseases  as  a  result  of 

AngloGold’s negligent breach of its common law duty of care and of 

certain statutory obligations under the regulations made in terms of the 

Mines and Works Act 27 of 1956, while he was employed by it.

8.3 In  2007,  AngloGold  noted  an  exception  to  Mr  Mankayi’s  amended 

particulars of claim. The exception was based on section 35(1) of the 

Compensation for Occupational Injuries and Diseases Act 130 of 1993 

(“COIDA”), as explained more fully below.

8.4 On 26 June 2008, Joffe J upheld AngloGold’s exception with costs. He 

held  that  section  35(1)  of  COIDA,  properly  interpreted,  ousted  Mr 

Mankayi’s common-law claim for damages arising from the acquisition 

of the respiratory diseases and that, as such, his particulars of claim 

disclosed no cause of action.

8.5 With  the  leave  of  Joffe  J,  Mr  Mankayi  appealed  to  the  SCA,  which 

dismissed his appeal as noted above.

I annex as “RS3” a copy of the applicant’s amended particulars of claim 

and as “RS4” a copy of AngloGold’s notice of exception

9 In this affidavit, I shall deal with the following:

9.1 The background to this application;

9.2 The decision of the court below;
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9.3 The grounds on which leave to appeal is sought;

9.4 The constitutional matter raised by this application; and

9.5 The applicant’s contention that it would be in the interests of justice for 

leave to appeal to be granted.

BACKGROUND TO THIS APPLICATION

10 Since this matter is decided on exception, the facts set out in the amended 

particulars of claim must be assumed to be correct. The judgments of the SCA 

and High Court set out the relevant facts and there is no need to discuss them 

in any detail. I wish only to provide the following background:

10.1 This matter has its genesis in a claim for compensation in terms of the 

law of delict brought by Mr Mankayi against AngloGold.

10.2 The claim arises from Mr Mankayi’s employment at a mine owned by 

AngloGold and its predecessors in title.

10.3 In his particulars of claim, Mr Mankayi alleges that he has contracted 

silicosis,  pulmonary  tuberculosis  and  chronic  obstructive  airways 

disease - being diseases of the cardiopulmonary system that have left 

him profoundly disabled – as a result of his exposure to harmful dusts 

and  gasses  while  employed  as  an  underground  mineworker  at 

AngloGold’s mine.

10.4 Mr Mankayi alledges that he has suffered damages in the amount of 

approximately R2.6 million, this include past and future loss of earnings 
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of  approximately  R700 000.00  and  future  medical  expenses  of 

approximately R1.3 million. Mr Mankayi has received a benefit in terms 

of ODIMWA of R16 320.00. 

10.5 Mr  Mankayi’s  claim  is  based  on  his  allegation  that  AngloGold 

negligently exposed him to harm by failing to take adequate steps to 

provide a safe working environment for him. 

10.6 In order to contextualise this application and the exception taken by 

AngloGold to Mr Mankayi’s particulars of claim, it is necessary to have 

regard to the regime of statutory compensation for injuries and diseases 

sustained in the workplace:

10.6.1 COIDA is the most recent enactment dealing with this issue. It 

provides  for  a  statutory  compensation  scheme  aimed  at 

facilitating claims by employees against  their  employers.  Its 

most notable features for the purposes of this case are that:

10.6.1.1 It  excludes, in section 35(1),  common-law claims 

for  damages  of  employees  arising  from 

occupational  injuries  and  diseases  and  limits 

claims for compensation by employees to claims in 

terms of the Act.

10.6.1.2 It  does  away  with  the  employee’s  common-law 

right  to  recover  damages  from  a  negligent 

employer,  it  provides  for  compensation  for 
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temporary or permanent disability and for medical 

expenses only. The amount of the compensation is 

related to the degree of disability and the earnings 

of the employee (see sections 47-49 and schedule 

2 to the Act and section 73).

10.6.1.3 The maximum compensation payable in terms of 

COIDA for an employee who is 100% disabled e.g. 

an employee who has suffered a total loss of sight 

or the loss of two hands, is a monthly pension of 

R16 400.00 for life, the minimum benefit for such 

an employee is a pension of R2300.00 per month 

for life. Pensions are adjusted periodically to take 

into account of the effects of inflation. 

10.6.1.4 The compensation payable to an employee who is 

30% disabled, e.g. has suffered a total loss of sight 

in one eye, is 15 times his monthly earnings to a 

maximum  of  R183 400.00  and  a  minimum  of 

R45 800.00.   These  amounts  are  adjusted 

periodically  to  take  into  account  the  effects  of 

inflation.   

10.6.1.5 It  does away with the fault-based premise of the 

law of delict and facilitates no-fault compensation.
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10.6.1.6 COIDA allows, in section 56, for increased claims 

for  compensation,  limited  to  the  employee’s 

pecuniary loss, where the harm was sustained by 

an  employee  as  a  result  of  an  employer’s 

negligence.

10.6.2 Only  domestic  workers  and  certain  limited  categories  of 

persons performing service in the police and defence forces 

are expressly excluded from the definition of  ‘employee’  as 

defined,  and  as  such  are  excluded  from  the  provisions  of 

COIDA (see the definition of ‘employee’ in section 1).

10.6.3 There is however a certain class or category of ‘employees’, 

as defined in COIDA, who are not eligible to make any claim 

or  to  receive  any  compensation  in  terms  of  COIDA.  Mr. 

Mankayi, along with thousands of other mineworkers suffering 

from the same cardiopulmonary diseases as he suffers from, 

is a member of that particular class or category of employees.

10.6.4 This  is  by  virtue  of  the  provisions  of  section  100(2)  of  the 

Occupational Diseases in Mines and Works Act 78 of 1973 

(“ODIMWA”)

10.6.5  Notwithstanding the enactment of COIDA, which came into 

force on 1 March 1994, ODIMWA continues to apply to certain 

categories of workers. Briefly:
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10.6.5.1 ODIMWA enacts a statutory scheme for the award 

of  monetary  ‘benefits’  to  a  certain  category  of 

persons-  not  necessarily  employees  -  who  have 

contracted  a  ‘compensatable  disease’  –  which 

includes the cardiopulmonary  diseases which Mr 

Mankayi has contracted – attributable to exposure 

to harmful dusts and gasses in certain mines and 

works.

10.6.5.2 It  applies  in  very  clearly  defined  circumstances 

only to persons performing risk work in controlled 

mines. 

10.6.5.3 Persons who are entitled to be awarded a benefit 

in terms of ODIMWA may not, by virtue of section 

100(2)  of  ODIMWA,  claim  compensation  under 

COIDA.

10.6.5.4 ODIMWA does not preclude common-law claims of 

persons who are entitled to be awarded a benefit 

under that Act.

10.6.5.5 Unlike COIDA, ODIMWA makes no provision  for 

claims for increased compensation where the harm 

has  allegedly  been  suffered  as  a  result  of  an 

employer’s negligence. 
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10.6.5.6 The owner of the mine or works is required to pay 

the  ‘legitimate  and  proven  cost’   of  ‘medical  aid 

necessitated by such disease’ incurred by a person 

who was in his service at the ‘commencement’ of 

the disease. 

10.6.5.7 The maximum benefit  that  can be awarded to  a 

person suffering from a compensatable disease in 

the first degree (that is a person who has suffered 

a  permanent  impairment  of  his  cardio-respiratory 

functions  of  more  than  10%  but  not  more  than 

40%)  is  a  once  off  lump  sum  payment  of  R31 

440.00.  This benefit has not been adjusted since 

1993.

10.6.5.8 The maximum benefit  that  can be awarded to  a 

person suffering from a compensatable disease in 

the second degree (payable to a person who has 

suffered  a  permanent  impairment  of  his  cardio-

respiratory functions by more than 40%) is a once 

off lump sum payment of R70 008.00.  This benefit 

has not been adjusted since 1993. 

10.6.6 ODIMWA constitutes the most recent statutory enactment in a 

long line of legislation dealing with compensation for silicosis 

and other cardiopulmonary diseases attributable to exposure 

to  harmful  dusts  and gasses in  mines.  COIDA is  the  most 
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recent piece of legislation dealing with the compensation of 

employees who are disabled as a result of any occupational 

injury or disease. For the avoidance of doubt where silicosis or 

any  other  cardiopulmonary  disease  is  contracted  by  an 

employee as a result of exposure to harmful dusts and gasses 

in  a  workplace other  than a controlled  mine or  works,  that 

person would be eligible to claim compensation in terms of the 

provisions of COIDA.

10.6.7 COIDA replaced the Workmen’s Compensation Act 30 of 1941 

(“the WCA”). For most of the twentieth century, COIDA or its 

predecessors have existed side-by-side with ODIMWA and its 

predecessors.

10.6.8 While the definition of ‘employee’ for the purposes of COIDA 

and its predecessor acts was amended from time to time - the 

trend  has  been  towards  a  broadening  of  the  definition  – 

ODIMWA and  its  predecessor  acts  have  always  applied  to 

persons who contract  cardiopulmonary diseases attributable 

to the performance of work in dusty atmospheres in mines and 

works.

10.7 AngloGold took exception to Mr Mankayi’s particulars of claim, relying 

on  section  35(1)  of  COIDA.  According  to  AngloGold,  section  35(1) 

constitutes  a  statutory  bar  to  common-law  claims  for  injuries  and 

diseases  sustained  in  the  workplace  by  employees,  as  defined, 

regardless as to whether or not such employee are eligible to receive 
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any  compensation  in  terms  of  that  act.  As  a  result,  Mr  Mankayi’s 

particulars of claim disclosed no cause of action.

10.8 Relying on section 39(2) of the Constitution and various principles of 

statutory interpretation, Mr Mankayi argues that section 35(1), properly 

interpreted, ousts only the common-law claims of employees  who are 

eligible  to  claim  compensation  under  COIDA.  This  would  apply,  for 

example, to Ms Jooste in the decision of this Court in  Jooste v Score 

Supermarket Trading (Pty) Ltd (Minister of Labour Intervening) 1999 (2) 

SA 1 (CC).

10.9 As the heading to section 35 suggests, it substitutes the compensation 

regime  under  COIDA  for  the  common  law  remedies  which  would 

otherwise have been available.  In interpreting section 35 as an ouster 

of common law claims, operating with a reach far beyond the confines 

of the compensatory scheme for which COIDA provides, the Supreme 

Court of Appeal, it is submitted –

10.9.1 ignored its constitutional duty, when interpreting legislation, to 

prefer an interpretation which promotes the spirit, purport and 

objects of the Bill of Rights;

10.9.2 misconstrued  the  decision  of  the  Constitutional  Court  in 

Jooste’s case (supra);

10.9.3 misconstrued earlier decisions of the Appellate Division and 

the Supreme Court, particularly the case of Mphosi v Central 
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Board for Co-Operative Insurance Ltd 1974 (4) SA 633 (A), 

which  interpreted the similar  provisions of  earlier  legislation 

with strict regard to the relevant statutory definitions and the 

compensatory  scheme  provided  for  by  COIDA’s 

predecessors;

10.9.4 failed to have proper regard to the heading of section 35 and 

to  the  definitions  of  key  terms,  including  “compensation”, 

“occupational disease” and “disablement”,  all  of which show 

that the section can only apply to persons who fall within the 

confines of the scheme for statutory compensation.

10.10 It  is  the  upholding  by  the  SCA and  the  High  Court  of  AngloGold’s 

exception, which has precipitated this application for leave to appeal.

JUDGMENT OF THE COURT BELOW

11 As mentioned above, the SCA rejected Mr Mankayi’s appeal. The main aspects 

of the SCA’s decision, echoing to some extent the decision of the High Court, 

are as follows:

11.1 The SCA traced the legislative history of specialist legislation dealing 

with  compensation  to  miners  for  diseases acquired  while  working  in 

dusty  conditions  in  mines.  The  SCA  pointed  out  that  none  of  the 

legislation, including ODIMWA, the most recent and which is applicable 

to Mr Mankayi, excluded or even made mention of the employee’s right 

– in fact ODIMWA makes no reference to employees at all - to proceed 
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at common law for damages arising from the contracting of the relevant 

diseases in the workplace (SCA judgment at para 9).

11.2 The SCA considered the provisions of COIDA in detail. It drew specific 

attention to the purpose of section 35 – to supplant the common-law 

position with a system that enables employees to claim compensation 

on  a no  fault  basis  from the  compensation fund.  It  also focused on 

section 65(1) of COIDA, holding that the intention of the legislature was 

clearly  to  cast  widely  the  ambit  of  the  employees  entitlement  to 

compensation in terms of the Act (SCA judgment at para 22).

11.3 The SCA, adopting a similar  approach to  Joffe  J  in  the High Court, 

acknowledged  Mr  Mankayi’s  reliance  on  section  39(2)  of  the 

Constitution  when  interpreting  section  35(1)  of  COIDA.  But,  having 

referred to the dictum of Langa DP (as he then was) in  Investigating 

Directorate:  Serious  Economic  Offences  &  others  v  Hyundai  Motor  

Distributors (Pty) Ltd & others: In re Hyundai Motor Distributors (Pty)  

Ltd & others v Smit NO & others 2001 (1) SA 545 (CC), para 24 – that 

an interpretation of legislation through the prism of section 39(2) must 

not be unduly strained – the SCA held that  “[i]nterpretation seeks to 

give effect to the object or purpose of legislation. It involves an inquiry  

into the intention of the legislature. It is concerned with the meaning of  

words  without  imposing  a  view  of  what  the  policy  or  object  of  the  

legislation is or should be” (SCA judgment at para 25).
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11.4 Having  explained  its  approach  to  statutory  interpretation,  the  SCA 

proceeded to reject the meaning of section 35(1) of COIDA contended 

for by Mr Mankayi. It did so, on the following grounds:

11.4.1 Section 35(1) corresponded with similar provisions under the 

1934 and 1941 predecessor Acts which:

11.4.1.1 Extinguished  the  employee’s  common-law  rights 

against the employer; and

11.4.1.2 Provided that compensation was only payable from 

a compensation fund and in limited circumstances 

(SCA judgment at para 26).

11.4.2 Authority relied on by Mr Mankayi did not support the notion 

that, before the common-law rights of an employee against his 

or her employer could be found to have been extinguished, 

that  employee  had  to  have  an  enforceable  claim  for 

compensation under the Act (SCA judgment at para 27).

11.4.3 The  words  used  in  section  35(1)  are  framed  as  widely  as 

could be and, notwithstanding what is said in the heading of 

section  35(1)  of  COIDA,  there  is  no  indication  that  an 

employee  must  be  entitled  to  compensation  under  COIDA 

before  the  extinction  of  common-law  claims  arises  (SCA 

judgment at paras 28 and 29).
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11.4.4 COIDA applies  to  all  persons falling within  the definition of 

“employee”,  including  those  employed  at  mines.  Section 

100(2)  of  ODIMWA  precludes  persons  entitled  to 

compensation  under  ODIMWA from  claiming  compensation 

under COIDA only for “compensatable diseases” as defined in 

ODIMWA and does not  exclude other claims under  COIDA 

that the employee might have. A harmonious reading of the 

two Acts requires a conclusion that  the two Acts cover  the 

whole field of compensation for damages sustained at work, 

with  ODIMWA covering  injuries  and  diseases  in  a  specific 

area, and COIDA applying more generally.  The exclusion of 

common-law liability thus applies even to employees without 

claims  under  COIDA and  it  would  be  irrational  to  limit  the 

exclusion  of  common-law  damages  only  to  those  diseases 

compensable under COIDA and not ODIMWA (SCA judgment 

at paras 32-33).

11.4.5 ODIMWA  permits  the  Minister  of  Health  to  determine  a 

disease to be a compensatable disease under ODIMWA, after 

consultation  with  the  Minister  of  Labour.  Since,  on  Mr 

Mankayi’s interpretation, a person claiming compensation for 

a compensatable disease under ODIMWA is entitled to claim 

damages under  the common-law,  an  employer’s  liability  for 

common-law damages could be determined by a ministerial 

decision, rather than the terms of a statute (SCA judgment at 

para 34).
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11.4.6 It  could  not  be  said  that  the  effect  of  section  100(2)  of 

ODIMWA  was  to  maintain  exclusivity  between  the  two 

regimes  and  to  provide  that  a  person  with  a  claim  under 

ODIMWA  could  not  be  regarded  as  an  employee  under 

COIDA (and thus fall under the exclusion in section 35(1) of 

COIDA). Section 35(1) excludes the common-law claim of any 

person falling under the definition of “employee” in COIDA and 

to find otherwise would be “unduly strained” (SCA judgment at 

paras 35-6).

11.4.7 The reliance by Mr Mankayi on the presumption against harsh 

consequences  was  misplaced  because  the  intention  of  the 

legislature in enacting section 35(1) of COIDA was clear and 

“it would be equally unfair or ‘harsh’ to require mines to pay 

levies  to  a  compensation  fund  without  receiving  some 

protection  against  delictual  claims  by  employees.”  SCA 

judgment at para 38).

11.4.8 The maxim  generalia specialibus non derogant was similarly 

not of application as the legislature’s intention was clear (SCA 

judgment at para 39-40).

11.4.9 The  differentiation  envisaged  by  the  statutory  regime  is 

rational and cannot be said to fall foul of section 9(1) of the 

Constitution.  The  notion  that  it  is  unfair  to  single  out  an 

already  vulnerable  group  and  consign  it  to  inferior 

compensation  cannot  be  sustained  because  Mr  Mankayi’s 
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particulars  of  claim  do  not  contain  an  allegation  that 

ODIMWA’s  benefits  are  inferior  to  COIDA’s.  This  analysis 

cannot  be  performed  on  exception  but,  in  any  event,  the 

complaint relates to differentiation between benefits under the 

two Acts.  If  there are unequal  benefits,  the remedy is  their 

equalisation (SCA judgment at paras 41-44).

11.4.10 There  was  no arbitrary  differentiation  as  to  “hold  otherwise 

would  lead to  arbitrary differentiation between employers  in 

the  mining  industry.  Some  employers  would  be  protected 

against  common-law  claims  falling  under  COIDA  but  not 

where  they  fall  under  ODIMWA.  There  can  be  no  rational 

basis for protecting employers from common -- law liability in 

return  for  funding  the  statutory  compensation  scheme  for 

miners  under  COIDA,  but  not  under  ODIMWA”  (SCA 

judgement at para 43)

11.4.11 There  could  be  no  claim  based  on  section  34  of  the 

Constitution, because the effect of section 35(1) of COIDA is 

to change the substantive law (SCA judgment at para 45).

11.4.12 Mr Mankayi’s  argument that  the effect  of  an acceptance of 

AngloGold’s  interpretation of  section 35(1) would be to  find 

that it has retrospective effect cannot be sustained because 

section 35 of COIDA is intended to interfere prospectively with 

rights  which  existed  on  the  day  when  it  came  into  force. 

Section 35(1) attaches new consequences for the future to an 
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event which took place before the Act was enacted and thus 

does not distinguish between common-law claims which arose 

before or after  the date of  its  enactment  (SCA judgment at 

para 47).

12 Harms DP and Cloete JA wrote separate concurring judgments (with which the 

majority also concurred). It is not necessary to discuss them in any detail, save 

to point out that:

12.1 Harms  DP  considered  Mr  Mankayi’s  case  to  be  based  on  the 

misconception that a person’s status as an employee depends on the 

occupational disease he acquires during the course of his employment. 

COIDA covers  all  diseases  contracted  by  employees  at  mines.  The 

existence of ODIMWA, and its provision of benefits in certain defined 

situations, does not affect the fact that COIDA is the principal Act which 

sets out the generally applicable provisions. Mr Mankayi’s interpretation 

is illogical  because it  assumes that his employment at the mine was 

divisible according to the disease or injury that he might suffer.  This 

contradicted  the  clear  wording  and purpose of  the  two  statutes  and 

could not be changed with reference to diverse rules of interpretation or 

oblique references to the Constitution (SCA judgment at para 60).

12.2 Cloete JA rejected reliance by Mr Mankayi on the heading to section 

35(1) of COIDA. He reasoned that reference to the text of the heading 

was  unhelpful  where  the  text  of  the  provision  in  question  is  clear. 

Importantly,  he  also  held  that,  notwithstanding  the  clear  wording  of 

section 35(1), it must be interpreted to contain two discrete provisions, 
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conjoined by the word “and”, which are not opposite sides of the same 

coin.  The  first  discrete  provision  excludes  a  common-law  claim  for 

damages by an employee against his employer. The second provision 

excludes all  liability on the part of an employer to pay compensation 

“save under the provisions of this Act” (SCA judgment at paras 62-5).

GROUNDS OF APPEAL

13 The application for leave to appeal is based on the following grounds:

The proper approach to interpretation

13.1 The first  basis of  this  application relates to  the proper application of 

section 39(2) of the Constitution:

13.1.1 Both  the  High  Court  and  the  SCA  proceeded,  in  my 

submission,  from  the  wrong  premise.  Both  courts,  while 

acknowledging this Court’s jurisprudence on section 39(2) of 

the Constitution, began from an assumption that, if the clear 

meaning  of  a  provision  may  readily  be  ascertained,  no 

recourse may be had to other modes of interpretation. Both 

courts,  implicitly  at  least,  considered  interpretation  under 

section  39(2)  of  the  Constitution  to  be  one  of  those  other 

modes of interpretation. Because both courts were of the view 

that the meaning of section 35(1) of COIDA was clear, they 

found merit  in  AngloGold’s  exception,  without  conducting  a 
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rigorous  assessment  in  terms  of  section  39(2)  of  the 

Constitution.

13.1.2 Neither court, and in particular the SCA, had proper regard to 

the following important principles relevant to interpretation in 

terms of section 39(2) of the Constitution:

13.1.2.1 Section 39(2) of the Constitution requires that, in 

every  case  in  which  a  court  must  embark  on 

statutory  interpretation,  a  court  must  prefer  an 

interpretation  of  the  provision  which  better 

promotes the spirit, purport and object of the Bill of 

Rights.

13.1.2.2 Even where there are two potential interpretations 

of  a  provision,  both  of  which  would  be 

constitutionally acceptable, a court is still obliged to 

prefer the interpretation which better promotes the 

spirit, purport and object of the Bill of Rights.

13.1.2.3 Interpretation  in  terms  of  section  39(2)  of  the 

Constitution  is  not  a  residual  mode  of  statutory 

interpretation to which resort may be had when the 

clear meaning of the provision may not readily be 

ascertained.  It  is  a  mode  of  interpretation  which 

enjoys primacy because the Constitution requires 

the courts to promote the spirit, purport and object 
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of  the  Bill  of  Rights  when  interpreting  any 

legislation.

13.1.2.4 Interpreting a provision in terms of  section 39(2) 

requires that, regard being had to the language of 

the  provision,  the  advanced  interpretation  is  not 

unduly strained. Therefore, if the spirit, purport and 

object  of  the  Bill  of  Rights  require  a  particular 

interpretation, that interpretation must be adopted, 

unless  the  text  of  the  provision  cannot  plausibly 

accommodate it.

13.1.3 One of the premises of this application is that, had the courts 

below applied  the  proper  approach  to  section  39(2)  of  the 

Constitution, the exception would have been dismissed. 

The proper interpretation of section 35(1) of COIDA

13.2 It  is  submitted that the spirit,  purport  and object of  the Bill  of  Rights 

require the following conclusions:

13.2.1 Section 9 of the Constitution prohibits irrational differentiation 

between classes of person and unfair discrimination. While it 

is accepted, therefore, that the legislature could not have been 

said  to  have  acted  irrationally  by  introducing  the  scheme 

envisaged  by  COIDA,  it  is  neither  fair  nor  rational  for  the 

legislature to carve out  a small  class of  vulnerable workers 
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and oust their common-law claims for damages without any 

concomitant statutory benefits. The spirit, purport and object 

of the Bill of Rights requires, therefore, the avoidance of an 

interpretation  which  prevents  employees  falling  under 

ODIMWA from accessing COIDA’s benefits, on the one hand, 

while  ousting their  common-law claims for damages on the 

other.

13.2.2 A cause of action forms part  of  the right  to  property under 

foreign and international law and also under section 25 of our 

Constitution (Hewlett v Minister of Finance and Another 1982 

(1) SA 490 (ZS);  Logan v. Zimmerman Brush Company 455 

U.S.  422;  Pressos  Compania  Naviera  S.A.  and  Others  v. 

Belgium - 17849/91 [1995] ECHR 47 (20 November 1995)). 

Therefore,  courts  should  avoid  interpretations  of  legislation 

that  extinguish  or  diminish  causes  of  action,  without  good 

reason.  Section  35(1)  of  COIDA,  therefore,  should  not  be 

interpreted to extinguish retrospectively common-law causes 

of action which existed before it came into force, unless to find 

otherwise would be implausible.

13.2.3 The spirit,  purport  and object  of  the Bill  of  Rights requires, 

therefore, that if the legislature wishes to extinguish important 

common-law rights in exchange for certain statutory benefits, 

it must do so fairly and evenly. When faced with two options, 

both of which give rise to certain anomalies, the Bill of Rights 

http://products.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7BSalr%7D&xhitlist_q=%5Bfield%20folio-destination-name:'821490'%5D&xhitlist_md=target-id=0-0-0-13215
http://products.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7BSalr%7D&xhitlist_q=%5Bfield%20folio-destination-name:'821490'%5D&xhitlist_md=target-id=0-0-0-13215
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requires  the  adoption  of  the  option  which  causes the  least 

unfairness to a vulnerable class of employee.

13.2.4 Section 34 of  the Constitution requires a court  to  adopt an 

interpretation  of  legislation  which  enhances,  rather  than 

diminishes,  access to  court.  When faced with  two  potential 

interpretations of legislation – one which ousts a common-law 

claim  and  one  which  does  not  –  courts  should  prefer  an 

interpretation which preserves the common law claim.In this 

regard:

13.2.4.1  access to the courts and the civil justice system is 

central  to  any  just  and  democratic  society. 

Accountability  at  civil  law  is  an  important 

mechanism,  perhaps  the  most  important 

mechanism that controls and regulates the conduct 

of  natural  persons  and  corporations.  The  court 

should  therefore  prefer  an  interpretation  which 

preserves citizens right to have disputes decided 

before  a  court  of  law  and  which  preserves  and 

enhances civil accountability. 

13.2.4.2 Civil accountability is particularly important where it 

relates to the employers duty to provide a safe and 

healthy  workplace  for  his  employees.  Employers 

should not readily be freed to breach that duty, to 
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the great and enduring prejudice of the employee, 

without civil consequence. 

13.3 Not  only can section 35(1)  of  COIDA be plausibly  interpreted in  the 

manner  advanced  by  Mr  Mankayi,  his  interpretation  is  the  most 

appropriate:

13.3.1 Section 35(1) of COIDA provides:

“Substitution of compensation for other legal remedies

(1) No action shall lie by an employee or any dependant of an 
employee  for  the  recovery  of  damages  in  respect  of  any 
occupational injury or disease resulting in the disablement or 
death of such employee against such employee's employer, 
and no liability for compensation on the part of such employer 
shall arise save under the provisions of this Act in respect of 
such disablement or death.”

13.3.2 As in the case of all statutes, the words in section 35(1) must 

be interpreted in accordance with the definition section in the 

Act.

13.3.3 For present purposes, the words in section 35(1) which are 

relevant are:

13.3.3.1 “Occupational disease”;

13.3.3.2 “Employee”;

13.3.3.3 “Compensation”; and

13.3.3.4 "Disablement".



Page 26

13.3.4 The fundamental premise of the decision of the SCA was that 

the plain text of section 35(1) had to be interpreted to oust Mr 

Mankayi’s  common-law  claim  and  any  other  interpretation 

would be unduly strained. However, when regard is had to the 

definition section, a different conclusion is reached.

13.3.5 It may be accepted that a plain reading of the definition of an 

“employee”  in COIDA suggests that Mr Mankayi  falls  within 

the definition of that term. The decision of the SCA cannot, 

therefore, be criticised for saying so.  Nor has the applicant 

ever contended otherwise.  The applicant’s argument is, with 

respect, not correctly characterised in the judgment of Harms 

DP as being that “a person’s status as employee depends on 

the nature of the occupational disease he contracts during the 

course of his employment”.

13.3.6 The premise of the SCA’s decision is that Mr Mankayi sought 

to  claim  compensation  for  an  “occupational  disease”  as 

defined in COIDA. However, this is not correct:

13.3.6.1 An occupational  disease is defined in COIDA as 

being “any disease contemplated in section 65(1)

(a) or (b)”. 

13.3.6.2 Section 65(1), in turn, provides that -

“(1) Subject  to  the  provisions  of  this 
Chapter, an employee shall be entitled to the 
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compensation provided for and prescribed in 
this Act if it is proved to the satisfaction of the 
Director-General - 

(a) that the employee has contracted a 
disease mentioned in the first column of 
Schedule 3 and that such disease has 
arisen out of and in the course of his or 
her employment; or 

(b) that the employee has contracted a 
disease  other  than  a  disease 
contemplated in paragraph (a) and that 
such disease has arisen out  of  and in 
the course of his or her employment”

13.3.6.3 Section  65(1)  envisages,  therefore,  that  an 

occupational disease is one the existence of which 

has been proven to the satisfaction of the Director-

General.   The  disease  thus  only  exists  for  the 

purpose  of  the  Act  once  there  has  been  an 

exercise of a statutory discretion by the Director-

General based on the production to him or her of 

medical evidence that the employee concerned is 

suffering  from  the  disease.   This  is  clearly  an 

exercise of a statutory discretion that would only be 

performed  in  respect  of  persons  claiming  to  be 

entitled to compensation under COIDA.  A person 

suffering  from  an  occupational  disease  under 

ODIMWA  would  never  be  placed  in  the 

circumstances where his or her disease would be 

subject to the exercise of the relevant discretion by 

the  Director-General,  because  section  100(2)  of 
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ODIMWA  excludes  that  employee  from  the 

compensatory  scheme,  including  all  the 

assessment components of the scheme, ab initio.

13.3.6.4 The  term  “occupational  disease”  is  therefore 

defined  to  refer  only  to  diseases  for  which 

compensation may be paid in terms of the scheme 

provided  for  by  COIDA.  It  is  clear  that  Mr 

Mankayi’s  diseases  could  never  fall  under  this 

category. The reference in section 35(1), therefore, 

to  “occupational  diseases”  must  be  taken  to 

exclude diseases such as  those acquired  by  Mr 

Mankayi. 

13.3.6.5 The  definition  of  an  “occupational  disease”  as 

defined in COIDA and a “compensatable disease” 

in  COIDA,  can  furthermore  not  be  correlated  as 

would be expected if the two pieces of legislation 

were intended to form two parts of an integrated 

compensation  regime.   Without  expert  medical 

testimony it is not possible to know that they even 

refer to the same diseases.

13.3.6.6 “Disablement” is defined to mean –

“temporary partial disablement, temporary total 
disablement,  permanent  disablement  or 
serious disfigurement, as the case may be”. 
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13.3.6.7 Save  for  “serious  disfigurement”,  each  of  these 

categories  of  disablement  (ie  “temporary  partial 

disablement”,  “temporary  total  disablement”  and 

“permanent disablement”)  in turn enjoy their  own 

definition in section 1 of COIDA and are separately 

accommodated  in  the  compensation  scheme 

created by chapter VI of COIDA. 

13.3.6.8 For  example,  “temporary  total  disablement”  is 

defined as –

“'temporary total disablement', in relation to an 
employee,  means the temporary total  inability 
of such employee as a result of an accident or 
occupational  disease  for  which  compensation 
is payable to perform the work at which he or 
she was employed at the time of such accident 
or at the commencement of such occupational 
disease  or  work  similar  thereto”  (emphasis 
added)

13.3.6.9 What  the  emphasised  words  show  is  that  the 

disablement  contemplated  in  section  35,  by 

definition,  has  to  be  disablement  which  is 

compensable  under  the  scheme  provided  for  in 

COIDA.  As pointed out below, “compensation” is 

specifically defined as “compensation in terms of 

this Act”.  The term “compensation”, thus defined, 

is incorporated into the term “disablement” in the 

body of section 35.  
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13.3.6.10 Sections 47 and 48 provide in detailed terms, and 

with  reference  to  item  1  of  Schedule  4,  for 

compensation  for  temporary  total  or  partial 

disablement.  Section  49  provides  in  detail,  and 

with reference to items 2, 3, 4 and 5 of Schedule 4, 

for  compensation  for  permanent  disablement. 

Section 51 also deals with permanent disablement 

of particular categories of employees. The defined 

categories  of  disablement  are  central  to  the 

identification of the corresponding formulae for the 

calculation of compensation in Schedule 4.    

13.3.6.11 An employee suffering  disablement as a result of 

an  occupational  disease  under  ODIMWA  could 

never  be  found  to  fall  into  one  of  the  three 

categories of disablement and could never benefit 

from any of the compensatory schemes provided 

for  in  respect  of  the  different  categories  of 

disablement. Simply put, an employee falling under 

ODIMWA could never be said to be suffering from 

disablement as contemplated in section 35.

13.3.6.12 This much was recognised with specific reference 

to the meaning and effect of the words “resulting in 

the disablement” in the Appellate Division’s earlier 

decision  in  Mphosi  v  Central  Board  for  Co-
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Operative  Insurance Ltd (above at  643)  where  it 

held that –

“the words in question were obviously added to 
tie  up  with  the  provisions  of  sec.  27  of  the 
[Workmen’s  Compensation  Act  30  of  1941] 
which  sets  out  the  circumstances in  which  a 
workman is entitled to compensation under the 
Act, in order to limit the operation of sec. 7(a) 
[ie the equivalent of section 35] to the recovery 
of  damages  in  respect  of  an  injury  which  is 
compensable under the Act.”.

13.3.7 Furthermore,  regard  must  be  had  to  the  definition  of 

“compensation”:

13.3.7.1  Compensation  is  defined  as  meaning 

“compensation in terms of this Act”. 

13.3.7.2 Cloete  JA  held  that  section  35(1)  contains  two 

discrete provisions, which must be read separately 

(notwithstanding  their  express  joining  in  a  single 

provision with the word “and”, which, with respect, 

cannot  be  read  away).  On  his  interpretation, 

section 35(1) extinguishes the common-law claims 

of all employees for occupational diseases and this 

would be so regardless what was contained in the 

rest of the provision (after the word “and”). 
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13.3.7.3 However,  in  my  submission  this  is  incorrect. 

Section 35(1) clearly gives effect to the legislative 

bargain discussed in the decision of this Court in 

Jooste’s case (supra). This conclusion is bolstered 

when  regard is  had to  its  heading,  which  reads: 

“Substitution  of  compensation  for  other  legal 

remedies”.  

13.3.8 The SCA sought to avoid this by holding that a heading must 

be  ignored  where  the  text  of  the  provision  is  clear  (at 

paragraph 29).  In this regard it is submitted that –

13.3.8.1 the applicant’s interpretation allows for consistency 

between the heading and the text of section 35 and 

does not require that the heading be ignored;

13.3.8.2 the SCA’s approach, overlooked pronouncements 

of  the  Constitutional  Court  on  the  importance  of 

headings in statutory interpretation (see  President 

of the Republic of South Africa v Hugo 1997 (4) SA 

1 (CC) at para 12; S v Jordan and Others 2002 (6) 

SA 642 (CC) at para 49 and Ex parte President of 

the Republic of South Africa: In re Constitutionality 

of the Liquor Bill 2000 (1) SA 732 (CC) at para 27); 

and

http://products.jutalaw.co.za/nxt/gateway.dll?f=xhitlist$xhitlist_x=Advanced$xhitlist_vpc=first$xhitlist_xsl=querylink.xsl$xhitlist_sel=title;path;content-type;home-title$xhitlist_d=%7BSalr%7D$xhitlist_q=%5Bfield%20folio-destination-name:'9741'%5D$xhitlist_md=target-id=0-0-0-1637
http://products.jutalaw.co.za/nxt/gateway.dll?f=xhitlist$xhitlist_x=Advanced$xhitlist_vpc=first$xhitlist_xsl=querylink.xsl$xhitlist_sel=title;path;content-type;home-title$xhitlist_d=%7BSalr%7D$xhitlist_q=%5Bfield%20folio-destination-name:'9741'%5D$xhitlist_md=target-id=0-0-0-1637
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13.3.8.3 if regard is had to what is set out above and in the 

SCA’s own judgment, it cannot be suggested that 

the meaning of section 35 is clearly that which the 

SCA held it to be.

13.3.9 If regard is had to the heading of section 35, its structure and 

the definition of “compensation” in section 1 of COIDA, then it 

is clear that section 35(1) means that, where an employee has 

a claim for compensation under COIDA for an occupational 

disease, that employee may not claim damages from his or 

her employer for that occupational disease. The corollary of 

this  is  that  where  an  employee  does not  have  a  claim for 

compensation under COIDA, that employee is not precluded 

from  claiming  common-law  damages  from  his  or  her 

employer.

13.3.10 The  interpretation  contended  for  by  Mr  Mankayi,  therefore, 

may plausibly be accommodated within its text. Indeed, it is 

my submission that even if section 39(2) of the Constitution 

had never  been  enacted,  a  proper  interpretation  of  section 

35(1) of COIDA requires Mr Mankayi’s interpretation.

13.3.11 ODIMWA does in any event not deal  with  compensation.  It 

provides  for  the  payment  of  benefits  to  persons  -  not 

employees  –  who  contract  a  compensatable  disease. 

ODIMWA also imposes a levy on the owners of mines. It does 

not impose any levy upon employers.
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The retrospectivity issue

13.4 In so far as the retrospective application of section 35(1) of COIDA is 

concerned:

13.4.1 It was pointed out on Mr Mankayi’s behalf in the SCA that the 

vast majority of the time during which he was employed by 

AngloGold  was  before  COIDA  was  brought  into  force. 

Specifically, COIDA came into force on 1 March 1994 and Mr 

Mankayi’s employment terminated in September 1995.

13.4.2 It was argued that, since there was a real likelihood that the 

evidence at trial would show that Mr Mankayi’s cause of action 

arose prior to 1 March 1994, the exception ought to have been 

dismissed.

13.4.3 The  SCA,  with  little  analysis,  concluded  that  the  effect  of 

section 35(1) of COIDA is to interfere prospectively with rights 

which existed on the day on which it came into force and was 

not, therefore, a retrospective provision in the “strong sense”.

13.4.4 It is submitted that, regardless of what label one ascribes to 

the consequences of the SCA’s interpretation, they have the 

effect that, whereas on 28 February 1994 Mr Mankayi would 

have had a common-law claim for damages (assuming that 

the facts proved at trial showed that the compensable harm 
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was sustained before that point), after 1 March 1994 he would 

not.

13.4.5 Not only is there no indication within the text of section 35(1) 

of COIDA that this was the legislature’s intention, but it is at 

odds with  decisions such as NDPP v Carolus 2000 (1)  SA 

1127 (SCA) and decisions of this Court (such as Veldman v 

Director of Public Prosecutions, Witwatersrand Local Division 

2007  (3)  SA  210  (CC) at  para  26)  on  the  question  of 

retrospectivity. In Carolus, for instance:

13.4.5.1 The SCA referred to the fact that there has been a 

long-standing debate, not only in this jurisdiction, 

about the difference between what may be termed 

retrospectivity  in  the  “weak”  sense  and 

retrospectivity in the “strong” sense. The difference 

has  been  seen  to  be  relevant  to  the  question 

whether the presumption against retrospectivity – 

one  of  the  canons  of  statutory  interpretation  – 

ought  to  apply.  Earlier  decisions  imply  that  the 

presumption  applies  only  in  cases  of  “strong 

retrospectivity”.

13.4.5.2 Indeed,  this distinction would appear to  underpin 

the reasoning of the SCA in the court below in this 

case in para 47 of its judgment.

http://products.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7BSalr%7D&xhitlist_q=%5Bfield%20folio-destination-name:'073210'%5D&xhitlist_md=target-id=0-0-0-3867
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13.4.5.3 However,  the  SCA  in  Carolus  (at  para  42) 

approved the approach of the House of Lords in 

L'Office Cherifien des Phosphates and Another v 

Yamashita-Shinnihon  Steamship  Co  Ltd:  The 

Boucraa [1994] 1 All ER 20 at 30b and  Secretary 

of  State  for  Social  Security  and  Another  v 

Tunnicliffe  [1991] 2 All  ER 712 (CA) at 724f-g to 

the  effect  that  “[i]t  is  not  simply  a  question  of 

classifying  an  enactment  as  retrospective  or  not 

retrospective.  Rather  it  may well  be  a  matter  of 

degree - the greater the unfairness, the more it is 

to be expected that Parliament will make it clear if 

that is intended.”

13.4.6 The decision of the SCA in the court below did not deal at all 

with the question of fairness and did not address the harsh 

consequences of applying section 35(1) of COIDA to claims 

arising before 1 March 1994. It is submitted, therefore, that the 

decision  of  the  SCA  on  the  question  of  the  retrospective 

operation of section 35(1) of COIDA is at odds with decisions 

of this Court and the SCA. Furthermore, given that a cause of 

action constitutes a person’s “property”, section 39(2) requires 

the avoidance of the retrospective operation of section 35(1) 

of  COIDA,  so  long  as  such  an  interpretation  is  plausible. 

Clearly, such an interpretation is entirely plausible, given the 

lack of any indication to the contrary in the whole Act. In the 
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absence of an express indication that section 35(1) applies 

retrospectively, it should be held not to.

The alleged absence of allegations in the particulars of claim

13.5 The absence of allegations, in Mr Mankayi’s particulars of claim, that 

ODIMWA’s benefits are inferior to those provided in COIDA does not 

suggest that the exception should be upheld:

13.5.1 The SCA held that the question whether ODIMWA’s benefits 

are inferior  to  COIDA’s could not be decided on exception. 

There are two premises to the SCA’s statement:

13.5.1.1 First, that Mr Mankayi is to blame for this state of 

affairs  because  he  ought  to  have  pleaded  the 

inferiority  of  ODIMWA in  his  particulars of  claim; 

and

13.5.1.2 Secondly,  it  cannot  be  said  that  ODIMWA’s 

benefits  are  indeed  inferior  to  COIDA’s  and  the 

exception should therefore be upheld.

13.5.2 It is submitted that neither premise is correct:

13.5.2.1 In  so  far  as  the  first  is  concerned,  Mr  Mankayi 

pleaded a common-law case of harm having been 

suffered as a result of another’s negligence. There 
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is  no  sense  in  which  ODIMWA’s  benefits  are 

relevant to such a claim.

13.5.2.2 If AngloGold wanted to plead reliance on COIDA 

(as opposed to proceeding by way of exception) it 

was, of course, open for it to do so. Had it done so, 

Mr Mankayi would have been able to replicate to 

raise  arguments  such  as  those  relating  to  the 

inferiority of ODIMWA’s benefits. 

13.5.2.3 By  raising  the  application  of  section  35(1)  of 

COIDA by way of exception, AngloGold precluded 

that option.  The fact that Mr Mankayi amended his 

particulars of claim to plead the non-applicability of 

section 35(1), after the exception had already been 

noted, does not detract from the fact that it is not 

for  a plaintiff  to pre-empt every possible defence 

that may be raised to his or her claim by pleading 

their non applicability.

13.5.2.4 If anything, this suggests that the exception ought 

to  have  been  dismissed  and  that  the  issue  be 

ventilated as part  of  the trial,  depending on how 

AngloGold  chooses  to  plead  to  Mr  Mankayi’s 

particulars of claim.
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13.5.2.5 In so far as the second is concerned, Mr Mankayi, 

in the heads of argument filed on his behalf in both 

the High Court and the SCA, made the point that 

COIDA  allows  for  an  increased  claim  for  harm 

caused  by  an  employer’s  negligence  and 

prescribes no limit to the extent of such a claim. 

The SCA ought to have had regard to that factor 

and  have  proceeded  on  the  premise  that 

ODIMWA’s benefits are indeed inferior.

13.5.2.6 The  inferiority  of  the  benefits  provided  for  in 

ODIMWA appear ex facie the statutes. Over and 

above  the  absence  of  any  claim  for  additional 

compensation for  harm caused by an employer's 

negligence  in  ODIMWA,  that  acts  inferiority 

appears from the following:

13.5.2.6.1 the  absence  of  any  benefit  for 

temporary disability.

13.5.2.6.2 The difference between the maximum 

compensation  payable  in  terms  of 

COIDA  and  the  maximum  benefits 

payable in terms of ODIMWA.
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13.5.2.6.3 The fact that the benefits provided for 

in ODIMWA have not been increased 

since 1993.

13.5.2.6.4 The fact that the Compensation Fund 

for  Occupational  Diseases  does  not 

provide medical aid. The medical aid 

provided for in ODIMWA is payable by 

an  employer  only  if  the 

compensatable  disease  commenced 

while  he  was  in  the  employer's 

employ.

13.5.2.6.5 The fact  that  the maximum earnings 

that can be taken into account when 

calculating  the  benefits  payable  in 

terms  of  ODIMWA  is  a  paltry 

R2000.00  per  month  as  opposed  to 

R16500 in COIDA.

Additional grounds of appeal

13.6 It is submitted that the SCA made certain additional errors relevant to its 

decision  and  relevant  to  the  interpretive  exercise  with  which  it  was 

concerned  (and  with  which  this  Court  will  be  concerned  if  leave  to 

appeal is granted):
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13.6.1 Despite the fact that the SCA itself acknowledged that none of 

ODIMWA’s predecessors had ousted common-law claims of 

beneficiaries  and  that  ODIMWA  and  its  predecessors  had 

lived side-by-side with COIDA and its predecessors for most 

of the twentieth century, the SCA still held that the intention of 

section 35(1) was to apply as widely as possible. The SCA 

erred in failing to have regard to the position prior to COIDA’s 

enactment.

13.6.2 The  SCA’s  conclusion  that  the  words  of  section  35(1)  of 

COIDA were framed “as widely as could be”, which was based 

on certain earlier  decisions, did not have regard to the fact 

that the vast majority of words in section 35(1) have definitions 

specific to COIDA and must be understood as defined in the 

Act.   Those earlier  decisions  which  refer  to  the  breadth  of 

section 35 or its antecedents focus on the words “action” and 

“damages”.   Those are  terms which  are not  defined in  the 

definition provisions of  section 1 of  COIDA or  of  any of  its 

predecessor  Acts.   In  the circumstances,  the Courts  in  the 

earlier  decisions  quite  correctly  ascribed  to  them  a  broad 

meaning so as to exclude arguments which sought to retain 

common  law  actions  in  respect  of  particular  categories  of 

damages  in  favour  of  employees  who  benefited  under  the 

relevant Act.  However those interpretations of two undefined 

words  in  the  relevant  provision  are  no  warrant  for,  with 

respect,  an  overly-broad  interpretation  of  section  35  as  a 
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whole.   Those  decisions  also  show,  by  contrast,  that  the 

words  in  section  35  are  indeed  to  be  interpreted  with 

reference to the definitions in section 1.   The interpretation 

adopted by the SCA is not consistent with those definitions for 

the reasons explained above.

13.6.3 The SCA did not accept that the presumption against harsh, 

unjust  or  unreasonable  consequences  did  not  assist  Mr. 

Mankayi  both  because  the  intention  of  the  legislature  was 

clear and because the interpretation advanced by him would 

be equally unfair or harsh to the employer as it would require 

the employer  to  pay levies to  a  compensation fund without 

receiving  some  protection  against  delictual  claims  by 

employees. The latter argument can not be sustained for the 

following reasons;

13.6.3.1 it  is  not  the  employer  that  pays  the  levies 

contemplated  in  ODIMWA it  is  the  owner  of  the 

mine. 

13.6.3.2 The  ODIMWA  levies  payable  in  respect  of  all 

persons  performing  a  risk  worth  on  the  mine 

regardless  of  whether  they  all  employees  of  the 

owner of the mine or not. 

13.6.3.3 Persons  performing  risk  work  on  the  mine  are 

entitled  to  recover  their  common-law  damages 
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notwithstanding the fact that the owner of the mine 

has paid a levy to the compensation fund and they 

are  eligible  to  be  paid  a  benefit  in  terms  of 

ODIMWA.

13.6.3.4 The injustice done to an employee who has been 

severely disabled in consequence of the negligent 

conduct  of  his  employer  but  is  denied  fair 

compensation  can  not  be  equated  with  the 

prejudice suffered by a mine owner who has paid a 

levy to a compensation fund, this all the more so 

as  the  benefit  received  from  such  fund  would 

reduce the plaintiffs claim against his employer by 

that same amount.  There is therefore no loss or 

prejudice to a mine owner or to an employer. All 

the more so as the employer has not paid any levy 

to the fund.

13.6.4 The SCA place some reliance on the fact that section 35(1) of 

COIDA, followed the same pattern as section 4 of the 1934 

and section 7 of the 1941 Workmen's Compensation Acts to 

demonstrate  that  the  intention  of  section  35  was  clearly  to 

extinguish  the  employees  common  law  rights  against  the 

employer  (SCA  judgement  para  26).  Such  reliance  is  with 

respect misplaced.
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13.6.4.1 It is clear that the 1934 and 1941 acts extinguished 

the  employees  common  law  rights  against  the 

employer, only in respect of those employees who 

were  eligible  to  claim  compensation  in  terms  of 

those acts. Employees who did not fall within the 

definition of “workman” and therefore had no claim 

under those acts were not denied their common-

law  rights  to  recover  damages  from a  negligent 

employer. That was the case regardless of whether 

or not that employee was entitled to any benefit in 

terms of ODIMWA.

13.6.4.2 There are with  respect no good grounds to  infer 

that  when  the  definition  of  workman  was 

expanded, with the enactment of COIDA to include 

all  employees  but  domestic  workers  and  a  very 

limited category of persons performing military or 

police service, that its intention was to extinguish 

the  common-law  right  of  persons  such  as  Mr. 

Mankayi  who  have  no  claim to  compensation  in 

terms of  COIDA.  Far  more  likely  the  purpose of 

extending the definition of employee was to bring 

employees  whose  earnings  disqualified  them  as 

workmen  under  the  predecessor  acts  within  the 

ambit  of  the  Act  for  their  own  benefit  and  the 

benefit  of  the  fund.  It  would  be  irrational  for  the 



Page 45

legislature to seek to extinguish the common-law 

rights of those employees brought into the COIDA 

net  with  out  proffering  some  benefit  upon  them. 

The act is not enacted for the benefit of employers, 

but for employees.

THE  APPLICATION  FOR  LEAVE  TO  APPEAL  RAISES  A  CONSTITUTIONAL 
MATTER

14 It  is  submitted  that  this  application  for  leave  to  appeal  plainly  raises  a 

constitutional matter:

14.1 This  application  concerns  the  question  whether  section  39(2)  of  the 

Constitution  requires  the  interpretation  of  section  35(1)  of  COIDA 

advanced by Mr Mankayi.

14.2 This application, therefore, requires the application not only of section 

39(2) of the Constitution, but also the substantive provisions of the Bill 

of Rights – such as sections 9, 25 and 34 – upon which Mr Mankayi 

relies.

14.3 It is, in any event, now well-accepted that any case involving the proper 

application of section 39(2) of the Constitution involves a constitutional 

matter. 

14.4 Furthermore,  any  questions  of  statutory  interpretation  which  may be 

resolved in this case other than with recourse to section 39(2) of the 

Constitution, constitute issues connected to a constitutional matter.
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IT IS IN THE INTERESTS OF JUSTICE FOR LEAVE TO APPEAL TO BE 

GRANTED

15 It is submitted that, not only does this application raise a constitutional matter, 

but it is in the interests of justice for leave to appeal to be granted:

15.1 This case concerns an important constitutional question of interpretation 

which affects a large class of employees. The resolution of the question 

whether  those  similarly  situated  to  Mr  Mankayi  may claim damages 

under  the  common  law  will  have  an  important  impact  on  many 

employees  suffering  from respiratory  diseases  as  a  result  of  having 

worked in mines.

15.2 Furthermore, this case concerns the novel question whether a common-

law cause of action constitutes a component of the right to property in 

section 25 of  the Constitution and the implication of  a  finding that  it 

does.  It  is  in  the  interests  of  justice  for  this  Court  to  determine this 

important question.

15.3 This  case  concerns  the  courts  approach  to  legislation  that  may  be 

construed to oust the courts and exclude civil accountability by persons 

and  corporations  and  thus  the  significance  of  section  34  of  the 

Constitution. 

15.4 In addition, it is submitted that the appeal has reasonable prospects of 

success: the interpretation for which Mr Mankayi contends is plausible 
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and may be accommodated without doing violence to the text of section 

35(1) of COIDA. There is a reasonable prospect that this Court will find 

that the interpretation for which Mr Mankayi contends better promotes 

the spirit,  purport and object of the Bill  of Rights and, therefore, that 

section 35(1) ought to be read not to oust his common-law claim for 

damages.

CONCLUSION

16 It is submitted that the proposed appeal raises a constitutional matter, raises 

important issues of principle and that the applicant has reasonable prospects of 

success. It is submitted, therefore, that it would be in the interests of justice for 

leave to appeal to be granted.

______________________________
        RICHARD SPOOR

I hereby certify that the deponent declares that the deponent knows and understands 

the contents of this affidavit and that it is to the best of the deponent's knowledge 

both  true  and  correct.    This  affidavit  was  signed  and  sworn  to  before  me  at 

____________________ this _____ day of APRIL 2010 and that the Regulations 

contained in Government Notice R1258 of 21 July 1972, as amended, have been 

complied with.

__________________________
COMMISSIONER OF OATHS
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	1 I am an adult, male attorney and a sole practitioner, practising as Richard Spoor Attorney at 9 Zanzibar Building, Bagdad Centre, White River, Mpumalanga.
	2 I am one of the applicant’s attorneys of record. I am authorised to bring this application on his behalf and to depose to this affidavit.
	3 I have personal knowledge of the facts in this affidavit, unless I state or imply otherwise, and they are true and correct.
	INTRODUCTION
	4 This application for leave to appeal raises important constitutional issues concerning:
	4.1 Whether a provision of a statute, which extinguishes common-law claims of employees in exchange for certain statutory benefits, should be interpreted to apply also to the common-law claims of those employees who do not receive the statutory benefits provided for in the extinguishing legislation;
	4.2 Whether the interpretation adopted by the Supreme Court of Appeal of the provision which forms the subject matter of the appeal, represents that which best promotes the spirit, purport and objects of the Bill of Rights;
	4.3 Whether a provision of a statute ought to be interpreted to oust common-law claims retrospectively, even though there is no indication of such an intention in the provision in question or within the text of the relevant Act as a whole; and
	4.4 Whether the right to property in section 25 of the Constitution includes a common-law cause of action, as is the case with the right to property in international and foreign law.

	5 The applicant is Thembikile Mankayi, an unemployed, adult male mineworker, who has contracted various caridiopulmonary diseases caused, on his version, by the inhalation of harmful dusts and gasses while employed at one of the respondent’s mines. I shall refer to the applicant as “Mr Mankayi” or “the applicant”.
	6 The respondent is AngloGold Ashanti Limited (“AngloGold”), Mr Mankayi’s erstwhile employer and a company that conducts mining operations in South Africa and abroad. AngloGold is represented by the attorneys Brink, Cohen, Le Roux Inc (“BCLR”) and this application will be served on AngloGold c/o BCLR at BCLR Place, 85 Central Street, Houghton, Johannesburg. 
	7 This is an application for leave to appeal against the decision of the Supreme Court of Appeal (Harms DP and Cloete, Heher, Malan and Leach JJA) of 31 March 2010, in which the applicant’s appeal against the decision of His Lordship Mr Justice Joffe (“Joffe J”) in the South Gauteng High Court was dismissed. The decision of the Supreme Court of Appeal (“SCA”) is annexed as “RS1” and the decision of the South Gauteng High Court is annexed as “RS2”.
	8 In short,
	8.1 Mr Mankayi launched a trial action against AngloGold in 2006.
	8.2 In his particulars of claim, Mr Mankayi claimed damages arising from his having contracted various respiratory diseases as a result of AngloGold’s negligent breach of its common law duty of care and of certain statutory obligations under the regulations made in terms of the Mines and Works Act 27 of 1956, while he was employed by it.
	8.3 In 2007, AngloGold noted an exception to Mr Mankayi’s amended particulars of claim. The exception was based on section 35(1) of the Compensation for Occupational Injuries and Diseases Act 130 of 1993 (“COIDA”), as explained more fully below.
	8.4 On 26 June 2008, Joffe J upheld AngloGold’s exception with costs. He held that section 35(1) of COIDA, properly interpreted, ousted Mr Mankayi’s common-law claim for damages arising from the acquisition of the respiratory diseases and that, as such, his particulars of claim disclosed no cause of action.
	8.5 With the leave of Joffe J, Mr Mankayi appealed to the SCA, which dismissed his appeal as noted above.

	9 In this affidavit, I shall deal with the following:
	9.1 The background to this application;
	9.2 The decision of the court below;
	9.3 The grounds on which leave to appeal is sought;
	9.4 The constitutional matter raised by this application; and
	9.5 The applicant’s contention that it would be in the interests of justice for leave to appeal to be granted.
	BACKGROUND TO THIS APPLICATION

	10 Since this matter is decided on exception, the facts set out in the amended particulars of claim must be assumed to be correct. The judgments of the SCA and High Court set out the relevant facts and there is no need to discuss them in any detail. I wish only to provide the following background:
	10.1 This matter has its genesis in a claim for compensation in terms of the law of delict brought by Mr Mankayi against AngloGold.
	10.2 The claim arises from Mr Mankayi’s employment at a mine owned by AngloGold and its predecessors in title.
	10.3 In his particulars of claim, Mr Mankayi alleges that he has contracted silicosis, pulmonary tuberculosis and chronic obstructive airways disease - being diseases of the cardiopulmonary system that have left him profoundly disabled – as a result of his exposure to harmful dusts and gasses while employed as an underground mineworker at AngloGold’s mine.
	10.4 Mr Mankayi alledges that he has suffered damages in the amount of approximately R2.6 million, this include past and future loss of earnings of approximately R700 000.00 and future medical expenses of approximately R1.3 million. Mr Mankayi has received a benefit in terms of ODIMWA of R16 320.00. 
	10.5 Mr Mankayi’s claim is based on his allegation that AngloGold negligently exposed him to harm by failing to take adequate steps to provide a safe working environment for him. 
	10.6 In order to contextualise this application and the exception taken by AngloGold to Mr Mankayi’s particulars of claim, it is necessary to have regard to the regime of statutory compensation for injuries and diseases sustained in the workplace:
	10.6.1 COIDA is the most recent enactment dealing with this issue. It provides for a statutory compensation scheme aimed at facilitating claims by employees against their employers. Its most notable features for the purposes of this case are that:
	10.6.1.1 It excludes, in section 35(1), common-law claims for damages of employees arising from occupational injuries and diseases and limits claims for compensation by employees to claims in terms of the Act.
	10.6.1.2 It does away with the employee’s common-law right to recover damages from a negligent employer, it provides for compensation for temporary or permanent disability and for medical expenses only. The amount of the compensation is related to the degree of disability and the earnings of the employee (see sections 47-49 and schedule 2 to the Act and section 73).
	10.6.1.3 The maximum compensation payable in terms of COIDA for an employee who is 100% disabled e.g. an employee who has suffered a total loss of sight or the loss of two hands, is a monthly pension of R16 400.00 for life, the minimum benefit for such an employee is a pension of R2300.00 per month for life. Pensions are adjusted periodically to take into account of the effects of inflation. 
	10.6.1.4 The compensation payable to an employee who is 30% disabled, e.g. has suffered a total loss of sight in one eye, is 15 times his monthly earnings to a maximum of R183 400.00 and a minimum of R45 800.00.  These amounts are adjusted periodically to take into account the effects of inflation.   
	10.6.1.5 It does away with the fault-based premise of the law of delict and facilitates no-fault compensation.
	10.6.1.6 COIDA allows, in section 56, for increased claims for compensation, limited to the employee’s pecuniary loss, where the harm was sustained by an employee as a result of an employer’s negligence.

	10.6.2 Only domestic workers and certain limited categories of persons performing service in the police and defence forces are expressly excluded from the definition of ‘employee’ as defined, and as such are excluded from the provisions of COIDA (see the definition of ‘employee’ in section 1).
	10.6.3 There is however a certain class or category of ‘employees’, as defined in COIDA, who are not eligible to make any claim or to receive any compensation in terms of COIDA. Mr. Mankayi, along with thousands of other mineworkers suffering from the same cardiopulmonary diseases as he suffers from, is a member of that particular class or category of employees.
	10.6.4 This is by virtue of the provisions of section 100(2) of the Occupational Diseases in Mines and Works Act 78 of 1973 (“ODIMWA”)
	10.6.5  Notwithstanding the enactment of COIDA, which came into force on 1 March 1994, ODIMWA continues to apply to certain categories of workers. Briefly:
	10.6.5.1 ODIMWA enacts a statutory scheme for the award of monetary ‘benefits’ to a certain category of persons- not necessarily employees - who have contracted a ‘compensatable disease’ – which includes the cardiopulmonary  diseases which Mr Mankayi has contracted – attributable to exposure to harmful dusts and gasses in certain mines and works.
	10.6.5.2 It applies in very clearly defined circumstances only to persons performing risk work in controlled mines. 
	10.6.5.3 Persons who are entitled to be awarded a benefit in terms of ODIMWA may not, by virtue of section 100(2) of ODIMWA, claim compensation under COIDA.
	10.6.5.4 ODIMWA does not preclude common-law claims of persons who are entitled to be awarded a benefit under that Act.
	10.6.5.5 Unlike COIDA, ODIMWA makes no provision for claims for increased compensation where the harm has allegedly been suffered as a result of an employer’s negligence. 
	10.6.5.6 The owner of the mine or works is required to pay  the ‘legitimate and proven cost’  of ‘medical aid necessitated by such disease’ incurred by a person who was in his service at the ‘commencement’ of the disease. 
	10.6.5.7 The maximum benefit that can be awarded to a person suffering from a compensatable disease in the first degree (that is a person who has suffered a permanent impairment of his cardio-respiratory functions of more than 10% but not more than 40%) is a once off lump sum payment of R31 440.00.  This benefit has not been adjusted since 1993.
	10.6.5.8 The maximum benefit that can be awarded to a person suffering from a compensatable disease in the second degree (payable to a person who has suffered a permanent impairment of his cardio-respiratory functions by more than 40%) is a once off lump sum payment of R70 008.00.  This benefit has not been adjusted since 1993. 

	10.6.6 ODIMWA constitutes the most recent statutory enactment in a long line of legislation dealing with compensation for silicosis and other cardiopulmonary diseases attributable to exposure to harmful dusts and gasses in mines. COIDA is the most recent piece of legislation dealing with the compensation of employees who are disabled as a result of any occupational injury or disease. For the avoidance of doubt where silicosis or any other cardiopulmonary disease is contracted by an employee as a result of exposure to harmful dusts and gasses in a workplace other than a controlled mine or works, that person would be eligible to claim compensation in terms of the provisions of COIDA.
	10.6.7 COIDA replaced the Workmen’s Compensation Act 30 of 1941 (“the WCA”). For most of the twentieth century, COIDA or its predecessors have existed side-by-side with ODIMWA and its predecessors.
	10.6.8 While the definition of ‘employee’ for the purposes of COIDA and its predecessor acts was amended from time to time - the trend has been towards a broadening of the definition – ODIMWA and its predecessor acts have always applied to persons who contract cardiopulmonary diseases attributable to the performance of work in dusty atmospheres in mines and works.

	10.7 AngloGold took exception to Mr Mankayi’s particulars of claim, relying on section 35(1) of COIDA. According to AngloGold, section 35(1) constitutes a statutory bar to common-law claims for injuries and diseases sustained in the workplace by employees, as defined, regardless as to whether or not such employee are eligible to receive any compensation in terms of that act. As a result, Mr Mankayi’s particulars of claim disclosed no cause of action.
	10.8 Relying on section 39(2) of the Constitution and various principles of statutory interpretation, Mr Mankayi argues that section 35(1), properly interpreted, ousts only the common-law claims of employees who are eligible to claim compensation under COIDA. This would apply, for example, to Ms Jooste in the decision of this Court in Jooste v Score Supermarket Trading (Pty) Ltd (Minister of Labour Intervening) 1999 (2) SA 1 (CC).
	10.9 As the heading to section 35 suggests, it substitutes the compensation regime under COIDA for the common law remedies which would otherwise have been available.  In interpreting section 35 as an ouster of common law claims, operating with a reach far beyond the confines of the compensatory scheme for which COIDA provides, the Supreme Court of Appeal, it is submitted –
	10.9.1 ignored its constitutional duty, when interpreting legislation, to prefer an interpretation which promotes the spirit, purport and objects of the Bill of Rights;
	10.9.2 misconstrued the decision of the Constitutional Court in Jooste’s case (supra);
	10.9.3 misconstrued earlier decisions of the Appellate Division and the Supreme Court, particularly the case of Mphosi v Central Board for Co-Operative Insurance Ltd 1974 (4) SA 633 (A), which interpreted the similar provisions of earlier legislation with strict regard to the relevant statutory definitions and the compensatory scheme provided for by COIDA’s predecessors;
	10.9.4 failed to have proper regard to the heading of section 35 and to the definitions of key terms, including “compensation”, “occupational disease” and “disablement”, all of which show that the section can only apply to persons who fall within the confines of the scheme for statutory compensation.

	10.10 It is the upholding by the SCA and the High Court of AngloGold’s exception, which has precipitated this application for leave to appeal.
	JUDGMENT OF THE COURT BELOW

	11 As mentioned above, the SCA rejected Mr Mankayi’s appeal. The main aspects of the SCA’s decision, echoing to some extent the decision of the High Court, are as follows:
	11.1 The SCA traced the legislative history of specialist legislation dealing with compensation to miners for diseases acquired while working in dusty conditions in mines. The SCA pointed out that none of the legislation, including ODIMWA, the most recent and which is applicable to Mr Mankayi, excluded or even made mention of the employee’s right – in fact ODIMWA makes no reference to employees at all - to proceed at common law for damages arising from the contracting of the relevant diseases in the workplace (SCA judgment at para 9).
	11.2 The SCA considered the provisions of COIDA in detail. It drew specific attention to the purpose of section 35 – to supplant the common-law position with a system that enables employees to claim compensation on a no fault basis from the compensation fund. It also focused on section 65(1) of COIDA, holding that the intention of the legislature was clearly to cast widely the ambit of the employees entitlement to compensation in terms of the Act (SCA judgment at para 22).
	11.3 The SCA, adopting a similar approach to Joffe J in the High Court, acknowledged Mr Mankayi’s reliance on section 39(2) of the Constitution when interpreting section 35(1) of COIDA. But, having referred to the dictum of Langa DP (as he then was) in Investigating Directorate: Serious Economic Offences & others v Hyundai Motor Distributors (Pty) Ltd & others: In re Hyundai Motor Distributors (Pty) Ltd & others v Smit NO & others 2001 (1) SA 545 (CC), para 24 – that an interpretation of legislation through the prism of section 39(2) must not be unduly strained – the SCA held that “[i]nterpretation seeks to give effect to the object or purpose of legislation. It involves an inquiry into the intention of the legislature. It is concerned with the meaning of words without imposing a view of what the policy or object of the legislation is or should be” (SCA judgment at para 25).
	11.4 Having explained its approach to statutory interpretation, the SCA proceeded to reject the meaning of section 35(1) of COIDA contended for by Mr Mankayi. It did so, on the following grounds:
	11.4.1 Section 35(1) corresponded with similar provisions under the 1934 and 1941 predecessor Acts which:
	11.4.1.1 Extinguished the employee’s common-law rights against the employer; and
	11.4.1.2 Provided that compensation was only payable from a compensation fund and in limited circumstances (SCA judgment at para 26).

	11.4.2 Authority relied on by Mr Mankayi did not support the notion that, before the common-law rights of an employee against his or her employer could be found to have been extinguished, that employee had to have an enforceable claim for compensation under the Act (SCA judgment at para 27).
	11.4.3 The words used in section 35(1) are framed as widely as could be and, notwithstanding what is said in the heading of section 35(1) of COIDA, there is no indication that an employee must be entitled to compensation under COIDA before the extinction of common-law claims arises (SCA judgment at paras 28 and 29).
	11.4.4 COIDA applies to all persons falling within the definition of “employee”, including those employed at mines. Section 100(2) of ODIMWA precludes persons entitled to compensation under ODIMWA from claiming compensation under COIDA only for “compensatable diseases” as defined in ODIMWA and does not exclude other claims under COIDA that the employee might have. A harmonious reading of the two Acts requires a conclusion that the two Acts cover the whole field of compensation for damages sustained at work, with ODIMWA covering injuries and diseases in a specific area, and COIDA applying more generally. The exclusion of common-law liability thus applies even to employees without claims under COIDA and it would be irrational to limit the exclusion of common-law damages only to those diseases compensable under COIDA and not ODIMWA (SCA judgment at paras 32-33).
	11.4.5 ODIMWA permits the Minister of Health to determine a disease to be a compensatable disease under ODIMWA, after consultation with the Minister of Labour. Since, on Mr Mankayi’s interpretation, a person claiming compensation for a compensatable disease under ODIMWA is entitled to claim damages under the common-law, an employer’s liability for common-law damages could be determined by a ministerial decision, rather than the terms of a statute (SCA judgment at para 34).
	11.4.6 It could not be said that the effect of section 100(2) of ODIMWA was to maintain exclusivity between the two regimes and to provide that a person with a claim under ODIMWA could not be regarded as an employee under COIDA (and thus fall under the exclusion in section 35(1) of COIDA). Section 35(1) excludes the common-law claim of any person falling under the definition of “employee” in COIDA and to find otherwise would be “unduly strained” (SCA judgment at paras 35-6).
	11.4.7 The reliance by Mr Mankayi on the presumption against harsh consequences was misplaced because the intention of the legislature in enacting section 35(1) of COIDA was clear and “it would be equally unfair or ‘harsh’ to require mines to pay levies to a compensation fund without receiving some protection against delictual claims by employees.” SCA judgment at para 38).
	11.4.8 The maxim generalia specialibus non derogant was similarly not of application as the legislature’s intention was clear (SCA judgment at para 39-40).
	11.4.9 The differentiation envisaged by the statutory regime is rational and cannot be said to fall foul of section 9(1) of the Constitution. The notion that it is unfair to single out an already vulnerable group and consign it to inferior compensation cannot be sustained because Mr Mankayi’s particulars of claim do not contain an allegation that ODIMWA’s benefits are inferior to COIDA’s. This analysis cannot be performed on exception but, in any event, the complaint relates to differentiation between benefits under the two Acts. If there are unequal benefits, the remedy is their equalisation (SCA judgment at paras 41-44).
	11.4.10 There was no arbitrary differentiation as to “hold otherwise would lead to arbitrary differentiation between employers in the mining industry. Some employers would be protected against common-law claims falling under COIDA but not where they fall under ODIMWA. There can be no rational basis for protecting employers from common -- law liability in return for funding the statutory compensation scheme for miners under COIDA, but not under ODIMWA” (SCA judgement at para 43)
	11.4.11 There could be no claim based on section 34 of the Constitution, because the effect of section 35(1) of COIDA is to change the substantive law (SCA judgment at para 45).
	11.4.12 Mr Mankayi’s argument that the effect of an acceptance of AngloGold’s interpretation of section 35(1) would be to find that it has retrospective effect cannot be sustained because section 35 of COIDA is intended to interfere prospectively with rights which existed on the day when it came into force. Section 35(1) attaches new consequences for the future to an event which took place before the Act was enacted and thus does not distinguish between common-law claims which arose before or after the date of its enactment (SCA judgment at para 47).


	12 Harms DP and Cloete JA wrote separate concurring judgments (with which the majority also concurred). It is not necessary to discuss them in any detail, save to point out that:
	12.1 Harms DP considered Mr Mankayi’s case to be based on the misconception that a person’s status as an employee depends on the occupational disease he acquires during the course of his employment. COIDA covers all diseases contracted by employees at mines. The existence of ODIMWA, and its provision of benefits in certain defined situations, does not affect the fact that COIDA is the principal Act which sets out the generally applicable provisions. Mr Mankayi’s interpretation is illogical because it assumes that his employment at the mine was divisible according to the disease or injury that he might suffer. This contradicted the clear wording and purpose of the two statutes and could not be changed with reference to diverse rules of interpretation or oblique references to the Constitution (SCA judgment at para 60).
	12.2 Cloete JA rejected reliance by Mr Mankayi on the heading to section 35(1) of COIDA. He reasoned that reference to the text of the heading was unhelpful where the text of the provision in question is clear. Importantly, he also held that, notwithstanding the clear wording of section 35(1), it must be interpreted to contain two discrete provisions, conjoined by the word “and”, which are not opposite sides of the same coin. The first discrete provision excludes a common-law claim for damages by an employee against his employer. The second provision excludes all liability on the part of an employer to pay compensation “save under the provisions of this Act” (SCA judgment at paras 62-5).
	GROUNDS OF APPEAL

	13 The application for leave to appeal is based on the following grounds:
	The proper approach to interpretation
	13.1 The first basis of this application relates to the proper application of section 39(2) of the Constitution:
	13.1.1 Both the High Court and the SCA proceeded, in my submission, from the wrong premise. Both courts, while acknowledging this Court’s jurisprudence on section 39(2) of the Constitution, began from an assumption that, if the clear meaning of a provision may readily be ascertained, no recourse may be had to other modes of interpretation. Both courts, implicitly at least, considered interpretation under section 39(2) of the Constitution to be one of those other modes of interpretation. Because both courts were of the view that the meaning of section 35(1) of COIDA was clear, they found merit in AngloGold’s exception, without conducting a rigorous assessment in terms of section 39(2) of the Constitution.
	13.1.2 Neither court, and in particular the SCA, had proper regard to the following important principles relevant to interpretation in terms of section 39(2) of the Constitution:
	13.1.2.1 Section 39(2) of the Constitution requires that, in every case in which a court must embark on statutory interpretation, a court must prefer an interpretation of the provision which better promotes the spirit, purport and object of the Bill of Rights.
	13.1.2.2 Even where there are two potential interpretations of a provision, both of which would be constitutionally acceptable, a court is still obliged to prefer the interpretation which better promotes the spirit, purport and object of the Bill of Rights.
	13.1.2.3 Interpretation in terms of section 39(2) of the Constitution is not a residual mode of statutory interpretation to which resort may be had when the clear meaning of the provision may not readily be ascertained. It is a mode of interpretation which enjoys primacy because the Constitution requires the courts to promote the spirit, purport and object of the Bill of Rights when interpreting any legislation.
	13.1.2.4 Interpreting a provision in terms of section 39(2) requires that, regard being had to the language of the provision, the advanced interpretation is not unduly strained. Therefore, if the spirit, purport and object of the Bill of Rights require a particular interpretation, that interpretation must be adopted, unless the text of the provision cannot plausibly accommodate it.

	13.1.3 One of the premises of this application is that, had the courts below applied the proper approach to section 39(2) of the Constitution, the exception would have been dismissed. 
	The proper interpretation of section 35(1) of COIDA

	13.2 It is submitted that the spirit, purport and object of the Bill of Rights require the following conclusions:
	13.2.1 Section 9 of the Constitution prohibits irrational differentiation between classes of person and unfair discrimination. While it is accepted, therefore, that the legislature could not have been said to have acted irrationally by introducing the scheme envisaged by COIDA, it is neither fair nor rational for the legislature to carve out a small class of vulnerable workers and oust their common-law claims for damages without any concomitant statutory benefits. The spirit, purport and object of the Bill of Rights requires, therefore, the avoidance of an interpretation which prevents employees falling under ODIMWA from accessing COIDA’s benefits, on the one hand, while ousting their common-law claims for damages on the other.
	13.2.2 A cause of action forms part of the right to property under foreign and international law and also under section 25 of our Constitution (Hewlett v Minister of Finance and Another 1982 (1) SA 490 (ZS); Logan v. Zimmerman Brush Company 455 U.S. 422; Pressos Compania Naviera S.A. and Others v. Belgium - 17849/91 [1995] ECHR 47 (20 November 1995)). Therefore, courts should avoid interpretations of legislation that extinguish or diminish causes of action, without good reason. Section 35(1) of COIDA, therefore, should not be interpreted to extinguish retrospectively common-law causes of action which existed before it came into force, unless to find otherwise would be implausible.
	13.2.3 The spirit, purport and object of the Bill of Rights requires, therefore, that if the legislature wishes to extinguish important common-law rights in exchange for certain statutory benefits, it must do so fairly and evenly. When faced with two options, both of which give rise to certain anomalies, the Bill of Rights requires the adoption of the option which causes the least unfairness to a vulnerable class of employee.
	13.2.4 Section 34 of the Constitution requires a court to adopt an interpretation of legislation which enhances, rather than diminishes, access to court. When faced with two potential interpretations of legislation – one which ousts a common-law claim and one which does not – courts should prefer an interpretation which preserves the common law claim.In this regard:
	13.2.4.1  access to the courts and the civil justice system is central to any just and democratic society. Accountability at civil law is an important mechanism, perhaps the most important mechanism that controls and regulates the conduct of natural persons and corporations. The court should therefore prefer an interpretation which preserves citizens right to have disputes decided before a court of law and which preserves and enhances civil accountability. 
	13.2.4.2 Civil accountability is particularly important where it relates to the employers duty to provide a safe and healthy workplace for his employees. Employers should not readily be freed to breach that duty, to the great and enduring prejudice of the employee, without civil consequence. 


	13.3 Not only can section 35(1) of COIDA be plausibly interpreted in the manner advanced by Mr Mankayi, his interpretation is the most appropriate:
	13.3.1 Section 35(1) of COIDA provides:
	“Substitution of compensation for other legal remedies
	13.3.2 As in the case of all statutes, the words in section 35(1) must be interpreted in accordance with the definition section in the Act.
	13.3.3 For present purposes, the words in section 35(1) which are relevant are:
	13.3.3.1 “Occupational disease”;
	13.3.3.2 “Employee”;
	13.3.3.3 “Compensation”; and
	13.3.3.4 "Disablement".

	13.3.4 The fundamental premise of the decision of the SCA was that the plain text of section 35(1) had to be interpreted to oust Mr Mankayi’s common-law claim and any other interpretation would be unduly strained. However, when regard is had to the definition section, a different conclusion is reached.
	13.3.5 It may be accepted that a plain reading of the definition of an “employee” in COIDA suggests that Mr Mankayi falls within the definition of that term. The decision of the SCA cannot, therefore, be criticised for saying so.  Nor has the applicant ever contended otherwise.  The applicant’s argument is, with respect, not correctly characterised in the judgment of Harms DP as being that “a person’s status as employee depends on the nature of the occupational disease he contracts during the course of his employment”.
	13.3.6 The premise of the SCA’s decision is that Mr Mankayi sought to claim compensation for an “occupational disease” as defined in COIDA. However, this is not correct:
	13.3.6.1 An occupational disease is defined in COIDA as being “any disease contemplated in section 65(1)(a) or (b)”. 
	13.3.6.2 Section 65(1), in turn, provides that -
	“(1)	Subject to the provisions of this Chapter, an employee shall be entitled to the compensation provided for and prescribed in this Act if it is proved to the satisfaction of the Director-General - 
	(a)	that the employee has contracted a disease mentioned in the first column of Schedule 3 and that such disease has arisen out of and in the course of his or her employment; or 
	(b)	that the employee has contracted a disease other than a disease contemplated in paragraph (a) and that such disease has arisen out of and in the course of his or her employment”
	13.3.6.3 Section 65(1) envisages, therefore, that an occupational disease is one the existence of which has been proven to the satisfaction of the Director-General.  The disease thus only exists for the purpose of the Act once there has been an exercise of a statutory discretion by the Director-General based on the production to him or her of medical evidence that the employee concerned is suffering from the disease.  This is clearly an exercise of a statutory discretion that would only be performed in respect of persons claiming to be entitled to compensation under COIDA.  A person suffering from an occupational disease under ODIMWA would never be placed in the circumstances where his or her disease would be subject to the exercise of the relevant discretion by the Director-General, because section 100(2) of ODIMWA excludes that employee from the compensatory scheme, including all the assessment components of the scheme, ab initio.
	13.3.6.4 The term “occupational disease” is therefore defined to refer only to diseases for which compensation may be paid in terms of the scheme provided for by COIDA. It is clear that Mr Mankayi’s diseases could never fall under this category. The reference in section 35(1), therefore, to “occupational diseases” must be taken to exclude diseases such as those acquired by Mr Mankayi. 
	13.3.6.5 The definition of an “occupational disease” as defined in COIDA and a “compensatable disease” in COIDA, can furthermore not be correlated as would be expected if the two pieces of legislation were intended to form two parts of an integrated compensation regime.  Without expert medical testimony it is not possible to know that they even refer to the same diseases.
	13.3.6.6 “Disablement” is defined to mean –
	“temporary partial disablement, temporary total disablement, permanent disablement or serious disfigurement, as the case may be”. 
	13.3.6.7 Save for “serious disfigurement”, each of these categories of disablement (ie “temporary partial disablement”, “temporary total disablement” and “permanent disablement”) in turn enjoy their own definition in section 1 of COIDA and are separately accommodated in the compensation scheme created by chapter VI of COIDA. 
	13.3.6.8 For example, “temporary total disablement” is defined as –
	“'temporary total disablement', in relation to an employee, means the temporary total inability of such employee as a result of an accident or occupational disease for which compensation is payable to perform the work at which he or she was employed at the time of such accident or at the commencement of such occupational disease or work similar thereto” (emphasis added)
	13.3.6.9 What the emphasised words show is that the disablement contemplated in section 35, by definition, has to be disablement which is compensable under the scheme provided for in COIDA.  As pointed out below, “compensation” is specifically defined as “compensation in terms of this Act”.  The term “compensation”, thus defined, is incorporated into the term “disablement” in the body of section 35.  
	13.3.6.10 Sections 47 and 48 provide in detailed terms, and with reference to item 1 of Schedule 4, for compensation for temporary total or partial disablement. Section 49 provides in detail, and with reference to items 2, 3, 4 and 5 of Schedule 4, for compensation for permanent disablement.  Section 51 also deals with permanent disablement of particular categories of employees. The defined categories of disablement are central to the identification of the corresponding formulae for the calculation of compensation in Schedule 4.    
	13.3.6.11 An employee suffering disablement as a result of an occupational disease under ODIMWA could never be found to fall into one of the three categories of disablement and could never benefit from any of the compensatory schemes provided for in respect of the different categories of disablement. Simply put, an employee falling under ODIMWA could never be said to be suffering from disablement as contemplated in section 35.
	13.3.6.12 This much was recognised with specific reference to the meaning and effect of the words “resulting in the disablement” in the Appellate Division’s earlier decision in Mphosi v Central Board for Co-Operative Insurance Ltd (above at 643) where it held that –
	“the words in question were obviously added to tie up with the provisions of sec. 27 of the [Workmen’s Compensation Act 30 of 1941] which sets out the circumstances in which a workman is entitled to compensation under the Act, in order to limit the operation of sec. 7(a) [ie the equivalent of section 35] to the recovery of damages in respect of an injury which is compensable under the Act.”.

	13.3.7 Furthermore, regard must be had to the definition of “compensation”:
	13.3.7.1  Compensation is defined as meaning “compensation in terms of this Act”. 
	13.3.7.2 Cloete JA held that section 35(1) contains two discrete provisions, which must be read separately (notwithstanding their express joining in a single provision with the word “and”, which, with respect, cannot be read away). On his interpretation, section 35(1) extinguishes the common-law claims of all employees for occupational diseases and this would be so regardless what was contained in the rest of the provision (after the word “and”). 
	13.3.7.3 However, in my submission this is incorrect. Section 35(1) clearly gives effect to the legislative bargain discussed in the decision of this Court in Jooste’s case (supra). This conclusion is bolstered when regard is had to its heading, which reads: “Substitution of compensation for other legal remedies”.  

	13.3.8 The SCA sought to avoid this by holding that a heading must be ignored where the text of the provision is clear (at paragraph 29).  In this regard it is submitted that –
	13.3.8.1 the applicant’s interpretation allows for consistency between the heading and the text of section 35 and does not require that the heading be ignored;
	13.3.8.2 the SCA’s approach, overlooked pronouncements of the Constitutional Court on the importance of headings in statutory interpretation (see President of the Republic of South Africa v Hugo 1997 (4) SA 1 (CC) at para 12; S v Jordan and Others 2002 (6) SA 642 (CC) at para 49 and Ex parte President of the Republic of South Africa: In re Constitutionality of the Liquor Bill 2000 (1) SA 732 (CC) at para 27); and
	13.3.8.3 if regard is had to what is set out above and in the SCA’s own judgment, it cannot be suggested that the meaning of section 35 is clearly that which the SCA held it to be.

	13.3.9 If regard is had to the heading of section 35, its structure and the definition of “compensation” in section 1 of COIDA, then it is clear that section 35(1) means that, where an employee has a claim for compensation under COIDA for an occupational disease, that employee may not claim damages from his or her employer for that occupational disease. The corollary of this is that where an employee does not have a claim for compensation under COIDA, that employee is not precluded from claiming common-law damages from his or her employer.
	13.3.10 The interpretation contended for by Mr Mankayi, therefore, may plausibly be accommodated within its text. Indeed, it is my submission that even if section 39(2) of the Constitution had never been enacted, a proper interpretation of section 35(1) of COIDA requires Mr Mankayi’s interpretation.
	13.3.11 ODIMWA does in any event not deal with compensation. It provides for the payment of benefits to persons - not employees – who contract a compensatable disease. ODIMWA also imposes a levy on the owners of mines. It does not impose any levy upon employers.
	The retrospectivity issue

	13.4 In so far as the retrospective application of section 35(1) of COIDA is concerned:
	13.4.1 It was pointed out on Mr Mankayi’s behalf in the SCA that the vast majority of the time during which he was employed by AngloGold was before COIDA was brought into force. Specifically, COIDA came into force on 1 March 1994 and Mr Mankayi’s employment terminated in September 1995.
	13.4.2 It was argued that, since there was a real likelihood that the evidence at trial would show that Mr Mankayi’s cause of action arose prior to 1 March 1994, the exception ought to have been dismissed.
	13.4.3 The SCA, with little analysis, concluded that the effect of section 35(1) of COIDA is to interfere prospectively with rights which existed on the day on which it came into force and was not, therefore, a retrospective provision in the “strong sense”.
	13.4.4 It is submitted that, regardless of what label one ascribes to the consequences of the SCA’s interpretation, they have the effect that, whereas on 28 February 1994 Mr Mankayi would have had a common-law claim for damages (assuming that the facts proved at trial showed that the compensable harm was sustained before that point), after 1 March 1994 he would not.
	13.4.5 Not only is there no indication within the text of section 35(1) of COIDA that this was the legislature’s intention, but it is at odds with decisions such as NDPP v Carolus 2000 (1) SA 1127 (SCA) and decisions of this Court (such as Veldman v Director of Public Prosecutions, Witwatersrand Local Division 2007 (3) SA 210 (CC) at para 26) on the question of retrospectivity. In Carolus, for instance:
	13.4.5.1 The SCA referred to the fact that there has been a long-standing debate, not only in this jurisdiction, about the difference between what may be termed retrospectivity in the “weak” sense and retrospectivity in the “strong” sense. The difference has been seen to be relevant to the question whether the presumption against retrospectivity – one of the canons of statutory interpretation – ought to apply. Earlier decisions imply that the presumption applies only in cases of “strong retrospectivity”.
	13.4.5.2 Indeed, this distinction would appear to underpin the reasoning of the SCA in the court below in this case in para 47 of its judgment.
	13.4.5.3 However, the SCA in Carolus (at para 42) approved the approach of the House of Lords in L'Office Cherifien des Phosphates and Another v Yamashita-Shinnihon Steamship Co Ltd: The Boucraa [1994] 1 All ER 20 at 30b and Secretary of State for Social Security and Another v Tunnicliffe [1991] 2 All ER 712 (CA) at 724f-g to the effect that “[i]t is not simply a question of classifying an enactment as retrospective or not retrospective. Rather it may well be a matter of degree - the greater the unfairness, the more it is to be expected that Parliament will make it clear if that is intended.”

	13.4.6 The decision of the SCA in the court below did not deal at all with the question of fairness and did not address the harsh consequences of applying section 35(1) of COIDA to claims arising before 1 March 1994. It is submitted, therefore, that the decision of the SCA on the question of the retrospective operation of section 35(1) of COIDA is at odds with decisions of this Court and the SCA. Furthermore, given that a cause of action constitutes a person’s “property”, section 39(2) requires the avoidance of the retrospective operation of section 35(1) of COIDA, so long as such an interpretation is plausible. Clearly, such an interpretation is entirely plausible, given the lack of any indication to the contrary in the whole Act. In the absence of an express indication that section 35(1) applies retrospectively, it should be held not to.
	The alleged absence of allegations in the particulars of claim

	13.5 The absence of allegations, in Mr Mankayi’s particulars of claim, that ODIMWA’s benefits are inferior to those provided in COIDA does not suggest that the exception should be upheld:
	13.5.1 The SCA held that the question whether ODIMWA’s benefits are inferior to COIDA’s could not be decided on exception. There are two premises to the SCA’s statement:
	13.5.1.1 First, that Mr Mankayi is to blame for this state of affairs because he ought to have pleaded the inferiority of ODIMWA in his particulars of claim; and
	13.5.1.2 Secondly, it cannot be said that ODIMWA’s benefits are indeed inferior to COIDA’s and the exception should therefore be upheld.

	13.5.2 It is submitted that neither premise is correct:
	13.5.2.1 In so far as the first is concerned, Mr Mankayi pleaded a common-law case of harm having been suffered as a result of another’s negligence. There is no sense in which ODIMWA’s benefits are relevant to such a claim.
	13.5.2.2 If AngloGold wanted to plead reliance on COIDA (as opposed to proceeding by way of exception) it was, of course, open for it to do so. Had it done so, Mr Mankayi would have been able to replicate to raise arguments such as those relating to the inferiority of ODIMWA’s benefits. 
	13.5.2.3 By raising the application of section 35(1) of COIDA by way of exception, AngloGold precluded that option.  The fact that Mr Mankayi amended his particulars of claim to plead the non-applicability of section 35(1), after the exception had already been noted, does not detract from the fact that it is not for a plaintiff to pre-empt every possible defence that may be raised to his or her claim by pleading their non applicability.
	13.5.2.4 If anything, this suggests that the exception ought to have been dismissed and that the issue be ventilated as part of the trial, depending on how AngloGold chooses to plead to Mr Mankayi’s particulars of claim.
	13.5.2.5 In so far as the second is concerned, Mr Mankayi, in the heads of argument filed on his behalf in both the High Court and the SCA, made the point that COIDA allows for an increased claim for harm caused by an employer’s negligence and prescribes no limit to the extent of such a claim. The SCA ought to have had regard to that factor and have proceeded on the premise that ODIMWA’s benefits are indeed inferior.
	13.5.2.6 The inferiority of the benefits provided for in ODIMWA appear ex facie the statutes. Over and above the absence of any claim for additional compensation for harm caused by an employer's negligence in ODIMWA, that acts inferiority appears from the following:
	13.5.2.6.1 the absence of any benefit for temporary disability.
	13.5.2.6.2 The difference between the maximum compensation payable in terms of COIDA and the maximum benefits payable in terms of ODIMWA.
	13.5.2.6.3 The fact that the benefits provided for in ODIMWA have not been increased since 1993.
	13.5.2.6.4 The fact that the Compensation Fund for Occupational Diseases does not provide medical aid. The medical aid provided for in ODIMWA is payable by an employer only if the compensatable disease commenced while he was in the employer's employ.
	13.5.2.6.5 The fact that the maximum earnings that can be taken into account when calculating the benefits payable in terms of ODIMWA is a paltry R2000.00 per month as opposed to R16500 in COIDA.

	Additional grounds of appeal


	13.6 It is submitted that the SCA made certain additional errors relevant to its decision and relevant to the interpretive exercise with which it was concerned (and with which this Court will be concerned if leave to appeal is granted):
	13.6.1 Despite the fact that the SCA itself acknowledged that none of ODIMWA’s predecessors had ousted common-law claims of beneficiaries and that ODIMWA and its predecessors had lived side-by-side with COIDA and its predecessors for most of the twentieth century, the SCA still held that the intention of section 35(1) was to apply as widely as possible. The SCA erred in failing to have regard to the position prior to COIDA’s enactment.
	13.6.2 The SCA’s conclusion that the words of section 35(1) of COIDA were framed “as widely as could be”, which was based on certain earlier decisions, did not have regard to the fact that the vast majority of words in section 35(1) have definitions specific to COIDA and must be understood as defined in the Act.  Those earlier decisions which refer to the breadth of section 35 or its antecedents focus on the words “action” and “damages”.  Those are terms which are not defined in the definition provisions of section 1 of COIDA or of any of its predecessor Acts.  In the circumstances, the Courts in the earlier decisions quite correctly ascribed to them a broad meaning so as to exclude arguments which sought to retain common law actions in respect of particular categories of damages in favour of employees who benefited under the relevant Act.  However those interpretations of two undefined words in the relevant provision are no warrant for, with respect, an overly-broad interpretation of section 35 as a whole.  Those decisions also show, by contrast, that the words in section 35 are indeed to be interpreted with reference to the definitions in section 1.  The interpretation adopted by the SCA is not consistent with those definitions for the reasons explained above.
	13.6.3 The SCA did not accept that the presumption against harsh, unjust or unreasonable consequences did not assist Mr. Mankayi both because the intention of the legislature was clear and because the interpretation advanced by him would be equally unfair or harsh to the employer as it would require the employer to pay levies to a compensation fund without receiving some protection against delictual claims by employees. The latter argument can not be sustained for the following reasons;
	13.6.3.1 it is not the employer that pays the levies contemplated in ODIMWA it is the owner of the mine. 
	13.6.3.2 The ODIMWA levies payable in respect of all persons performing a risk worth on the mine regardless of whether they all employees of the owner of the mine or not. 
	13.6.3.3 Persons performing risk work on the mine are entitled to recover their common-law damages notwithstanding the fact that the owner of the mine has paid a levy to the compensation fund and they are eligible to be paid a benefit in terms of ODIMWA.
	13.6.3.4 The injustice done to an employee who has been severely disabled in consequence of the negligent conduct of his employer but is denied fair compensation can not be equated with the prejudice suffered by a mine owner who has paid a levy to a compensation fund, this all the more so as the benefit received from such fund would reduce the plaintiffs claim against his employer by that same amount. There is therefore no loss or prejudice to a mine owner or to an employer. All the more so as the employer has not paid any levy to the fund.

	13.6.4 The SCA place some reliance on the fact that section 35(1) of COIDA, followed the same pattern as section 4 of the 1934 and section 7 of the 1941 Workmen's Compensation Acts to demonstrate that the intention of section 35 was clearly to extinguish the employees common law rights against the employer (SCA judgement para 26). Such reliance is with respect misplaced.
	13.6.4.1 It is clear that the 1934 and 1941 acts extinguished the employees common law rights against the employer, only in respect of those employees who were eligible to claim compensation in terms of those acts. Employees who did not fall within the definition of “workman” and therefore had no claim under those acts were not denied their common-law rights to recover damages from a negligent employer. That was the case regardless of whether or not that employee was entitled to any benefit in terms of ODIMWA.
	13.6.4.2 There are with respect no good grounds to infer that when the definition of workman was expanded, with the enactment of COIDA to include all employees but domestic workers and a very limited category of persons performing military or police service, that its intention was to extinguish the common-law right of persons such as Mr. Mankayi who have no claim to compensation in terms of COIDA. Far more likely the purpose of extending the definition of employee was to bring employees whose earnings disqualified them as workmen under the predecessor acts within the ambit of the Act for their own benefit and the benefit of the fund. It would be irrational for the  legislature to seek to extinguish the common-law rights of those employees brought into the COIDA net with out proffering some benefit upon them. The act is not enacted for the benefit of employers, but for employees.

	THE APPLICATION FOR LEAVE TO APPEAL RAISES A CONSTITUTIONAL MATTER


	14 It is submitted that this application for leave to appeal plainly raises a constitutional matter:
	14.1 This application concerns the question whether section 39(2) of the Constitution requires the interpretation of section 35(1) of COIDA advanced by Mr Mankayi.
	14.2 This application, therefore, requires the application not only of section 39(2) of the Constitution, but also the substantive provisions of the Bill of Rights – such as sections 9, 25 and 34 – upon which Mr Mankayi relies.
	14.3 It is, in any event, now well-accepted that any case involving the proper application of section 39(2) of the Constitution involves a constitutional matter. 
	14.4 Furthermore, any questions of statutory interpretation which may be resolved in this case other than with recourse to section 39(2) of the Constitution, constitute issues connected to a constitutional matter.
	IT IS IN THE INTERESTS OF JUSTICE FOR LEAVE TO APPEAL TO BE GRANTED

	15 It is submitted that, not only does this application raise a constitutional matter, but it is in the interests of justice for leave to appeal to be granted:
	15.1 This case concerns an important constitutional question of interpretation which affects a large class of employees. The resolution of the question whether those similarly situated to Mr Mankayi may claim damages under the common law will have an important impact on many employees suffering from respiratory diseases as a result of having worked in mines.
	15.2 Furthermore, this case concerns the novel question whether a common-law cause of action constitutes a component of the right to property in section 25 of the Constitution and the implication of a finding that it does. It is in the interests of justice for this Court to determine this important question.
	15.3 This case concerns the courts approach to legislation that may be construed to oust the courts and exclude civil accountability by persons and corporations and thus the significance of section 34 of the Constitution. 
	15.4 In addition, it is submitted that the appeal has reasonable prospects of success: the interpretation for which Mr Mankayi contends is plausible and may be accommodated without doing violence to the text of section 35(1) of COIDA. There is a reasonable prospect that this Court will find that the interpretation for which Mr Mankayi contends better promotes the spirit, purport and object of the Bill of Rights and, therefore, that section 35(1) ought to be read not to oust his common-law claim for damages.
	CONCLUSION

	16 It is submitted that the proposed appeal raises a constitutional matter, raises important issues of principle and that the applicant has reasonable prospects of success. It is submitted, therefore, that it would be in the interests of justice for leave to appeal to be granted.
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