
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA
(HELD AT BRAAMFONTEIN)

CCT Case No: 40/10
 SCA Case No: 126/09

SGJ Case No: 2006/22312

In the matter between:

THEMBEKILE MANKAYI Applicant

and

ANGLOGOLD ASHANTI LTD Respondent

APPLICANTS PRACTICE NOTE

1. NAME OF THE PARTIES AND NUMBER OF THE MATTER

The matter is Mankayi v AngloGold Ashanti Ltd, with case number: 

CCT 40/10.

The applicant is Thembikile Mankayi, an adult male, unemployed 

mine-worker of Mthatha in the Eastern Cape Province.
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The Respondent is AngloGold Ashanti Ltd, a company incorporated 

in South Africa with the company registration number 1944/17345/06. 

2. NATURE OF THE APPEAL

This is  an application for  leave to  appeal  against  the whole of  the 

judgement and order of the Supreme Court of Appeal delivered in the 

above matter on 31 March 2010 under case number SCA 126/09

In that judgement the SCA dismissed the applicant’s appeal against 

the judgment of His Lordship Mr Justice Joffe, in the Witwatersrand 

Local Division (as it then was), upholding the exception taken by the 

Respondent against the appellant’s particulars of claim. 

The exception was based on the respondents contention that section 

35(1)  of  the  Compensation  for  Occupational  Injuries  and  Diseases 

Act, 130 of 1993 (“COIDA”) constitutes a statutory bar against the 

common-law claim pursued by the applicant.

3. THE ISSUES THAT WILL BE ARGUED

The issues that will be argued are briefly as follows:
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3.1. Whether the applicant has made out a proper case for the grant of 

leave to appeal;

3.2. Whether the applicant, who is barred, by the provisions of section 

100(2) of the Occupational Diseases in Mines and Works Act No. 

78  of  1973  (“ODIMWA”),  form  claiming  any  benefit  under 

Compensation for Occupational injuries and Diseases Act No 130 

of 1993 (“COIDA”), is also barred by the provisions of section 

35(1) of COIDA from bringing an action for damages against the 

respondent. 

3.3. The issue  turns on the proper interpretation of  section 35(1) of 

COIDA, which interpretation would be informed by an analysis of 

the  relationship  between  COIDA  and  ODIMWA,  and  the 

application of section 39(2) of the constitution and other principles 

of statutory interpretation. 

4. ESTIMATE OF THE DURATION OF ARGUMENT

One day.
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5. PARTS  OF  THE  RECORD  THAT,  IN  THE  OPINION  OF 

COUNSEL, ARE NECESSARY FOR THE DETERMINATION 

OF THE APPEAL

The whole record, which comprises three (3) volumes, is relevant to 

the determination of the appeal.

6. SUMMARY OF THE ARGUMENT

6.1.The matter concerns a constitutional issue and it is in the public 

interest that leave to appeal be granted.

6.2. The Applicant is a mine-worker who was employed by the 

respondent and who worked on a mine owned by the respondent 

for some 15 years.

6.3. In consequence of his exposure to harmful dusts and gasses in the 

mine he contracted certain irreversible lung diseases which left 

him substantially disabled and unfit to work. 

6.4. He alleges that his contraction of the diseases was caused by the 

respondent’s negligent,  wrongful and unlawful breach of:
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6.4.1.  the common law duty of care owed to him, and 

6.4.2. the statutory duty of care that the respondent owed him by 

virtue of the provisions of the regulations to the Mines and 

Works Act No 27 of 1956.

6.5. The  applicant  has  instituted  action  proceedings  against  the 

respondent to recover the damages he has suffered. 

6.6.  The defendant excepted to the particulars of claim averring that 

the applicant was barred from instituting any action for damages in 

respect of the occupational diseases against his employer by virtue 

of the provisions of section 35(1) of COIDA. 

6.7.The Court of the first instance upheld the exception and the SCA 

dismissed an appeal against that decision.

6.8. The  SCA,  and  the  Court  of  first  instance,  held  that  the  term 

‘employee’  as  used  in  section  35(1)  means  an  ‘employee’  as 

defined in section 1 of COIDA and that the applicant who is is an 

employee  as  defined  in  section  1  is  therefore  in  barred  by  the 
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provisions of section 35(1) from instituting an action for damages 

against  his  employer  (the  respondent),  this  notwithstanding  the 

fact that he enjoys no claim to benefits in terms of that Act.

6.9. The applicant’s submissions in this application for leave to appeal, 

on the merits of the appeal, are briefly as follows:

6.9.1. Section 35(1) of COIDA does not bar an employee who has 

no claim to any benefits in terms of that Act from instituting a 

civil claim for damages against his employer.

6.9.2. Even if section 35(1) has application to such employees it 

cannot bar a claim for damages by an employee that is brought 

against his employer in its capacity as mine owner. 

6.9.3. The SCA failed to apply section 39(2) of the constitution as 

it  should. The court applied section 39 (2) as if it  only had 

relevance when a court was confronted with two alternative 

interpretations one in compliance with the constitution and one 

not.
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6.9.4. The  applicant’s  contention  is  that  section  39(2)  has 

application  when a  court  is  confronted  with  two alternative 

interpretations  and  that  it  obliges  the  court  to  choose  that 

interpretation that  is  most  consistent  with the spirit,  purport 

and objects of the bill of rights.

6.10. The applicant contends that ODIMWA and COIDA are not 

part of one integrated system of compensation as was found by the 

SCA. This it is contended is because:

6.11.  The  two  Acts  regulate  relationships  between  entirely 

different parties. Employers and employees, in the case of COIDA 

and mine owners and persons who work in mines, in the case of 

ODIMWA,

6.12. The two Acts are concerned with entirely different spheres 

of governance. ODIMWA is concerned with health and welfare 

and  COIDA  with  questions  of  legal  liability  for  occupational 

injury and disease between employers and employees.

6.13. COIDA  is  a  legislated  bargain  between  employers  and 

employees  that  is  proportional  and  equitable  and  reflects  a 
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carefully considered and precisely stipulated balance between the 

rights and interests of employers and employees. ODIMWA is not 

a part of that legislative bargain and the Court erred in ruling that 

it was.

6.14. The  applicant  contends  that  the  ordinary  principles  of 

statutory interpretation favour its interpretation of section 35(1).

6.15. The  applicant  submits  that;  even  if  the  interpretation  of 

section  35(1)  that  is  favoured  by  the  respondent  is  upheld  the 

Court should direct that the exception should be ordered to stand 

as a special plea so that the applicant will have the opportunity to 

adduce evidence as to its unconstitutionality.

7. AUTHORITIES TO WHICH PARTICULAR REFERENCE 

WILL BE MADE DURING THE COURSE OF ARGUMENT

Particular reference will be made to:

Investigating Directorate: Serious Economic Offences and Others v
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Hyundai Motor Distributors (Pty) Ltd and Others; in re Hyundai 

Motor Distributors and Others v Smit NO and Others 2001 (1) SA 

545 (CC)

 

_________________________________

RICHARD SPOOR 

ATTORNEY FOR THE APPLICANT

WHITE RIVER 

MPUMALANGA 

29 JUNE 2010
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