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A. INTRODUCTION

1 These heads of argument are filed in support of the applicant’s application 

for leave to appeal against the whole of the judgement and order of the 
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Supreme Court of Appeal delivered in the above matter on 31 March 2010 

under case number SCA/126/09.

2 For the sake of convenience:

2.1  The applicant Mr Thembikile Mankayi will be referred to in these heads 

as ‘the plaintiff’. 

2.2 The  respondent,  AngloGold  Ashanti  Ltd  will  be  referred  to  as  the 

‘defendant’.

2.3 The Judgement of the Supreme Court of Appeal will be referred to as the 

‘SCA judgement’.

3 The plaintiff instituted an action for damages against the defendant in the 

Witwatersrand Local Division of the High Court of South Africa, under 

case number 22312/06. 

4 The claim related to damages suffered by the applicant arising from his 

having  contracted  pulmonary  tuberculosis,  silicosis  and  obstructive 

airways disease. 

5 The plaintiff alleges that he contracted these diseases in consequence of his 

exposure to  harmful  dust  and gasses  in  15 or  so years  that  he worked 

underground  at  the  Vaal  Reefs  Gold  Mine  which  was  owned  and 

controlled by the defendant.
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6 The plaintiff alleges further that the defendant is liable to compensate him 

for the loss and harm that he has suffered on the basis that it negligently, 

wrongfully and unlawfully breached the common law and statutory duty of 

care that it owed him. The defendant’s breaches of its duty of care caused 

or materially contributed towards the plaintiffs contracting of the diseases. 

7 The  defendant  has  excepted  to  the  particulars  of  claim  as  lacking 

averments  necessary  to  sustain  a  cause  of  action.  The  essence  of  the 

exception  is  that  the  plaintiff  is  an  ‘employee’  as  defined  in  the 

Compensation  for  Occupational  Injuries  and  Diseases  Act,  Act  130  of 

1993 (‘COIDA’) and the defendant is an employer as defined in that same 

Act. The plaintiff’s claim is therefore barred by the provisions of section 

35(1) of COIDA.

8 Section 35(1) reads:

‘Substitution of compensation for other legal remedies

(1) No action shall lie by an employee or any dependent of an employee  

for  the  recovery  of  damages  in  respect  of  any  occupational  injury  or  

disease  resulting in the disablement  or death of  such employee against 

such employee’s employer, and no liability for compensation on the part of  

such employer shall arise save under the provisions of this act in respect  

of such disablement or death’ 
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9 The defendant’s exception against the plaintiff’s particulars of claim was 

upheld by Joffe J in the High Court but leave was granted to the plaintiff to 

appeal, against that decision, to the Supreme Court of Appeal.

10 In a judgement delivered 31 March 2010, by Malan JA (Heher and Leach 

JJA concurring) the SCA dismissed the appeal, holding that;

‘Section 35(1) of COIDA extinguishes all common-law claims for damages 

in  respect  of  any  occupational  injury  or  diseases  resulting  in  the 

disablement  or death’  of  the employee.  It  follows that  the claim of  the 

appellant is excluded by s 35(1) of COIDA. Any other interpretation would  

be ‘unduly strained’. 

SCA Judgement para 36 at page 156

Harms DP and Cloete JA each gave separate judgements setting out their 

own approach to the matter.

11 It is against this finding of the SCA that the applicant seeks leave to appeal 

to the Constitutional Court.

B. THE BASIS UPON WHICH THE CONSTITUTIONAL COURT MAY 

CONSIDER THIS APPLICATION 

12 Leave to appeal should be granted if the application raises a constitutional 

matter and if it is in the interests of justice to do so.
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13 This application raises a constitutional matter or an issue connected with 

decisions on constitutional matters. In particular this application concerns 

the question whether section 39(2) of the Constitution has been correctly 

applied by the SCA in its interpretation of section 35(1).

Applicants Affidavit filed in support of application for leave to appeal  

paragraph 14 at page 219

14 The SCA pertinently  considered the application of  section 39(2) of  the 

constitution to the proper interpretation of section 35(1).

SCA Judgement paragraphs 23 and 24 at pages 147-148

15 The respondent does not dispute that the application for leave to appeal 

involves a constitutional matter.

Respondents answering affidavit paragraph 8 at pg 176 (230)

16 The applicant has submitted that it is in the interests of justice that leave to 

appeal  be  granted,  principally  because  the  question  of  law  to  be 

determined,  effects  the rights of a large class  of persons (mineworkers) 

who  are  in  the  same  position  as  the  applicant;  namely  that  class  of 

mineworkers  who  have  contracted  and  been  disabled  by  a  range  of 

occupational lung diseases in consequence of their exposures to harmful 

dusts and gasses in mines and gold mines in particular.
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17 The case also concerns:

17.1  The  courts’  approach  to  legislation  that  purports  to  curtail  persons’ 

common law right  to  recover  the loss  or  harm they have suffered  in 

consequence  of  another’s  wrongdoing  and  as  such  the  scope  and 

meaning of section 34 of the constitution that secures persons’ rights of 

access to the courts.

17.2 The  question  whether  a  common  law  cause  of  action  constitutes  a 

component of the right to property in section 25 of the Constitution and 

the implication of a finding that it does.

17.3 The right of Mineworkers to equal protection and benefit of the law, as 

contemplated  in  section  9  of  the  Constitution,  as  that  enjoyed  by 

industrial workers who have contracted the same occupational diseases.

18 The respondent does not dispute the importance of the constitutional issues 

raised  nor  does  it  dispute  the  public  interest  in  a  determination  of  the 

constitutional  issues  raised.  The  respondent  however  submits  that  the 

application for leave to appeal should be refused on the grounds that the 

applicant does not have reasonable prospects of success on appeal.

Respondents Answering Affidavit paragraph 8 at page 176 (230)

19 In  the  circumstances  it  is  respectfully  submitted  that  the  Court  has 

jurisdiction to entertain this application and appeal. 
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C. THE PLAINTIFF’S CASE AS PLEADED

20 The plaintiff’s case has been set out in detail in the amended particulars of 

his claim. 

Page 43-47 of the record

The averments most relevant to these proceedings are as follows.

21 That during the period 4 January 1979 to 11 September 1995;

21.1 The  defendant  owned  and  operated  the  Vaal  Reefs  Gold  Mine  near 

Klerksdorp. 

Amended Particulars of Claim, para 2.3 at pg 44 

21.2 The defendant employed the plaintiff as a mineworker at the mine.

Amended Particulars of Claim, para 3.1.1 at pg 45

21.3 The plaintiff worked underground in the mine, where in the absence of 

appropriate and effective control measures he was exposed to dangerous 

quantities of harmful dusts and gasses. 

Amended Particulars of Claim, para 5.1.1 at pg 47

21.4 The defendant owed the plaintiff a common law duty of care which it 

breached.
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Amended Particulars of Claim, para 7.1 at pg 50 to 53

21.5 The defendant  owed the plaintiff  a  statutory duty to comply with the 

health and safety regulations stipulated in the regulations to the Mines 

and Works Act, Act No 27 of 1956, which it breached.

Amended Particulars of Claim, paras 4.1.2 and 7.2 at pgs 46 and 

53 respectively

21.6  The plaintiffs negligent, wrongful and unlawful breach, of the statutory 

and common law duties of care that it owed to the plaintiff, caused the 

plaintiff  to  contract  pulmonary  tuberculosis,  silicosis  and  obstructive 

airways  disease  (referred  to  in  the  particulars  of  claim  as  the 

‘occupational  diseases’)  alternatively  materially  contributed  to  the 

plaintiff’s contracting of those diseases. 

Amended Particulars of Claim, paras 7.1.1 and 7.2.1 at pgs 50 

and 53 respectively

21.7 In consequence of his having contracted the occupational diseases the 

plaintiff  has  suffered  the  loss  of  certain  amenities  and  has  been 

substantially  disabled.  In  consequence  he  is  unable  to  work  and  has 

suffered a loss of earnings and requires ongoing medical treatment and 

care.

Amended Particulars of Claim, para 8 at ages 62 to 64
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21.8 The plaintiff claims special damages that are in excess of R2 million and 

general damages in the sum of R500 000.00.

Amended Particulars of Claim, para 8 at pg 62 to 64

21.9 The plaintiff was entitled to receive a benefit under ODIMWA by virtue 

of the fact that he was certified, in terms of that Act, to be suffering from 

a ‘compensatable disease’, attributable to the performance of ‘risk work’ 

at a ‘controlled mine’.

The  plaintiff  received  a  once  off  lump  sum benefit  of  R16 320 

under ODIMWA.

Amended Particulars of Claim, para 10 at pg 71-72

21.10 The plaintiff is precluded by section 100(2) of ODIMWA from receiving 

any benefit under COIDA.

Amended Particulars of Claim, para 10 at pg 72

21.11 The plaintiff denies that he is an employee as contemplated in section 35 

of COIDA and denies that he is precluded from bringing a common law 

action for damages against the defendant.

Amended Particulars of Claim, para 10 at pg 72
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D. THE CAPACITY IN WHICH THE DEFEDANT IS SOUGHT TO 

BE HELD LIABLE

22 The plaintiff  avers  that  he  is  entitled  to  recover  his  damages  from the 

defendant at civil law.

23 The plaintiffs claim for damages is based upon the defendant’s breach of 

the duty of care it owed the plaintiff.

Amended Particulars of Claim para 7.1.1 and 7.2.1 at pages 50 and 53  

respectively

24 The defendant owed the plaintiff a duty of care in two different capacities:

24.1 As the plaintiff’s employer the defendant owed the plaintiff a common 

law duty of care to provide a safe and healthy work environment that 

was not injurious to the plaintiff’s health.

Amended Particulars of Claim para 4.1.1 at pg 49

24.2 As the owner of the mine who owed the plaintiff a statutory duty of care 

arising from the provisions of the regulations to the Mine Health and 

Safety Act.

Amended Particulars of Claim para 4.1.2 at pg 53 read with the 

regulations in paragraph 7.2.4 at pg 54 to 62
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While  not  expressly  pleaded,  it  is  implicit  in  the  particulars,  that  the 

defendant, in its capacity as the owner and person in control of dangerous 

premises, namely the mine, also owed the defendant a common law duty 

of care arising from such ownership and control.

See paragraph 2.3 read with paragraphs 3.22, 4.3 and 7.1 of the 

Amended Particulars of Claim  

24.3 It is relevant to note that Mine Health and Safety Act, Act 29 of 1996, 

which regulates health and safety in mines today, (the Mines and Works 

Act having been repealed) also places primary responsibility to provide 

conditions  for  the  safe  operation  and  the  maintenance  of  a  healthy 

working environment, upon the owner of the mine.

Section 2 of the Mine Health and Safety Act, 29 of 1996  

E. THE  INTERPRETATION  OF  SECTION  35(1)  OF  COIDA 

ADVANCED BY THE PLAINTIFF 

25  The  judgement  of  the  SCA gives  rise  to  some  confusion  as  to  what 

interpretation the plaintiff urges upon the court. So for example:

25.1 Harms DP records, at paragraph 52 of the SCA judgement, that;

‘The plaintiff justified the allegation that he was not an employee falling 

under COIDA on the following basis: he was employed at a mine by the 
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defendant;  he  contracted  a  ‘compensatable  disease’  as  defined  in 

ODIMWA; he received compensation under ODIMWA; he was therefore  

not entitled to compensation under COIDA; and, consequently, he was 

not an employee within the meaning of COIDA.

The plaintiff's case is based on a misconception, which became apparent  

during argument, namely that a person's status as employee depends on 

the nature of the occupational disease the contracts during the course of  

his employment.’

SCA Judgement Para 52 and 53 at pages 165 to166

Those  statements  do  not  accurately  reflect  the  plaintiff’s  case.  The 

applicant  does  most  certainly  not  contend that  his  status  as  employee 

depends on the nature of the occupational diseases he contracts.

25.2 In the majority judgement of Malan JA, the learned judge records that 

the  applicant's  submission  was  that:  persons  having  claims  under 

ODIMWA  had  no  claims  under  COIDA  and  could  therefore  not  be 

regarded  as  ‘employees’  falling  under  the  compensatory  scheme  of 

COIDA.

SCA  Judgement  at  Paras  23  and  36  at  pages  147  and  155 

respectively

Such recordal does not accurately reflect the plaintiff’s case.
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26 For the sake of clarity it is recorded that the plaintiffs position is that:

26.1 He accepts that he is an employee as defined in section 1 of COIDA,

26.2 He accepts that he is covered by the provisions of COIDA in that he 

would be eligible, in respect of any occupational injury or occupational 

disease other than a ‘compensatable disease’ as defined in ODIMWA, to 

claim compensation under COIDA.

26.3 He  accepts  that  if  he  had  a  claim  under  COIDA  in  respect  of  any 

occupational injury or disease, he would be barred, in respect of such 

injury or  disease,  from instituting any action for  damages  against  his 

employer by virtue of the provisions of section 35(1) of COIDA.

26.4 He  avers,  as  pleaded  by  him,  that  he  is  not  an  ‘employee’  as 

contemplated  in  section  35  of  COIDA  and  that  he  is  therefore  not 

precluded by the provisions of that section from bringing a common law 

action for damages against the defendant.

Amended Particulars of Claim para 10.8 at pg 72

27 The plaintiff’s submission is that on a proper interpretation of section 35(1) 

the word ‘employee’ as used in that section refers to an employee who has 

a  claim for  compensation  under  COIDA in respect  of  the  occupational 

disease concerned.
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28 The plaintiff contends that the interpretation he advances;

28.1 is required by the provisions of section 39(2) of the Constitution.

28.2 accords with the intention of the legislature; and

28.3 accords with all principles of statutory interpretation.

29 Conversely it is contended by the applicant that the interpretation advanced 

by the defendant and accepted by the Court of first instance and SCA is ;

29.1 not in accordance with the principles of statutory interpretation;

29.2 has harsh consequences and is unjust and unreasonable;

29.3 does not accord with the legislative intent;

29.4 does not promote the spirit purport and objects of the Bill of Rights;

F. THE  PROPER  APPLICATION  OF  SECTION  39(2)  OF  THE 

CONSTITUTION AS A GUIDE TO STATUTORY INTERPRETATION 

30 Section 39(2) of the Constitution reads as follows:

‘When interpreting any legislation, and when developing the common law 

or customary law, every court, tribunal or forum must promote the spirit,  

purport and objects of the Bill of Rights.’

31 As per the Constitutional Court in the Hyundai case: 
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‘This means that all statutes must be interpreted through the prism of the  

Bill of Rights. All law-making authority must be exercised in accordance  

with the Constitution. The Constitution is located in a history which in-

volves a transition from a society based on division, injustice and exclu-

sion from the democratic process to one which respects the dignity of all  

citizens, and includes all in the process of governance. As such, the pro-

cess of interpreting the Constitution must recognise the context in which  

we find ourselves and the Constitution’s goal of a society based on demo-

cratic values, social justice and fundamental human rights. This spirit of  

transition and transformation characterises  the constitutional enterprise 

as a whole.’

As to what the spirit, purport and objects of the Bill of Rights are, the 

Court stated in the same decision that;

‘The purport and objects of the Constitution find expression in section 1  

which lays out the fundamental values which the Constitution is designed  

to achieve. The Constitution requires that judicial officers read legislation,  

where possible, in ways which give effect to its fundamental values.’

Investigating  Directorate:  Serious  Economic  Offences  and  Others  v  

Hyundai Motor Distributors (Pty) Ltd and Others; in re Hyundai Motor 
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Distributors and Others v Smit NO and Others 2001 (1) SA 545 (CC) at 

paragraphs 21 and 22

32 It is submitted that the spirit, purport and objects are also expressed in the 

preamble  to  the  Constitution,   which  records  that  the  Constitution  is 

adopted as the supreme law of the Republic so as to:-

‘To heal the divisions of the past and establish a society based on demo-

cratic values, social justice and fundamental human rights;

Lay the foundations for a democratic and open society in which govern-

ment is based on the will of the people and every citizen is equally protec-

ted by law;

Improve the quality of life of all citizens and free the potential of each per-

son;’ 

33 Doubtless  the  spirit,  purport  and  objects  can  also  be  inferred  from the 

fundamental rights that are embodied in the bill of rights in that they are a 

concrete  expression  of  the  values  upon  which  our  democratic  state  is 

founded. 

34 The applicant has submitted that three of the plaintiffs rights, as enshrined 

in the Bill of Rights, are involved i.e. the right to equality (s 9), the right of 

access to the courts (s 34) and the right to property (s 25). 
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SCA Judgement paragraph 23 at page 147

35 The  plaintiff  does  not  contend  that  the  interpretation  of  section  35(1), 

advanced by the defendant is unconstitutional in that such interpretation is 

inconsistent with those fundamental rights.

36 In  order  to  make  such  a  contention  the  plaintiff  would  need  to  lead 

evidence which is not open to it at this stage of the proceedings. 

37 In  these  proceedings  the  plaintiff  goes  no  further  than  to  say  that  the 

interpretation of section 35(1) advanced by the defendant does not promote 

the spirit purport and objects of the Bill of Rights as they are to be inferred 

from those fundamental rights.

37.1 Prima facie, the plaintiff is not being treated equally, industrial workers 

with the same diseases receive far better benefits than he is entitled to 

and other mineworkers with the same diseases as he but who are not 

employees of the owner of the mine preserve all their common law rights 

to recover their damages.

37.2 Prima facie, the plaintiff s being deprived of his right to have the liability 

and  responsibility  of   the  respondent  for  the  terrible  harm  that  has 

befallen him and his family determined by a court.

37.3 Prima  facie,  the  plaintiff  has  been  deprived  of  his  right  to  recover 

damages from a wrongdoer without just and equitable compensation.
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37.4 Prima facie, the plaintiffs human dignity has been impaired.

38 The plaintiff submits that the SCA did not apply section 39(2) as it should 

have. Section 39(2) requires a court to interpret legislation in a way that 

promotes  the  spirit,  purport  and  object  of  the  bill  of  rights.  This  will 

require the court to prefer one interpretation over another even though both 

interpretations are in conformity with the constitution.

39 The SCA appears to have adopted the view that section 39(2) required it 

only to prefer an interpretation that was in conformity with the constitution 

over another that was not.

40 The Court was confronted with two alternative interpretations to section 

35(1).  The  court  ought  to  have  considered  which  of  the  two  potential 

interpretations, neither of which were unconstitutional, it should prefer.  

41 Had the court  done so,  it  would have recognised that  the interpretation 

favoured by the defendant, would lead to inequality, injustice, hardship and 

would have the effect of limiting the plaintiff access to courts. It would 

also  have  recognised  that  the  interpretation  advocated  by  the  plaintiff 

would have the opposite effect. As such section 39(2) required the court to 

favour the interpretation advanced by the plaintiff. It would not have done 

violence to the words of the section to do so. 
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42 The way the SCA dealt with the presumption against harsh consequences, 

at  paragraph 37 and 38 at  pages  156-158,  reflects  this  failure  to  apply 

section 39(2) correctly. 

43 When called to consider the harsh consequences for the applicant if the 

respondents interpretation is preferred, namely that he would be deprived 

of his common law rights, denied fair compensation, treated unequally in 

relation to industrial workers with the same diseases and refused the right 

to hold a wrongdoer to account, the Court adjudges it to be equally unfair 

or  ‘harsh’  to  favour  the  applicants  interpretation  on  the  basis  that  that 

would mean that the wrongdoer (the mine owner) had paid a levy to a 

compensation  fund  without  receiving  some  protection  against  delictual 

claims by employees.

SCA Judgement at para 38 at page 158

44 The ‘harsh’ consequence anticipated by the Court is,in any event, not a 

‘harsh  consequence  at  all.  The  plaintiff  is  not  entitled  to  double 

compensation  at  common law what   ever  benefit  he  received from the 

mines and works compensation fund would be deducted from any final 

award granted against the mine owner.

45 How holding a wrongdoer accountable might be construed as harsh and 

unjust is also not at all clear to the plaintiff. 
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46 The judgement  does not,  with respect,  reflect  any great concern for the 

spirit, purport and values of the bill of rights.

G. THE  INTENTION  OF  THE  LEGISLATURE:  COIDA  AND 

ODIMWA ARE NOT ONE SYSTEM OF COMPENSATION   

47 The  SCA’s  key  finding  in  relation  to  the  interrelationship  between 

ODIMWA and COIDA is that;

“ Just as their precursors, they comprise one system of compensation and 

should be interpreted as such. 

The two acts must be harmonised. Together they cover the whole field of  

compensation for damages arising from injury or diseases contracted at  

work, with ODIMWA providing for injuries and diseases in a specific area  

and COIDA being of more general application. Judging from the words of  

section 35(1) of COIDA it is unlikely that the legislature intended to have 

different policies apply to employer’s liability under the two enactments.  

The exclusion of liability in section 35(1) is thus not limited to employees  

with  claims  under  COIDA.  It  would  be  irrational  not  to  extend  the 

protection  against  the  common-law  liability  of  employers  also  to  the  

owners  of  mines.  Historically  all  employers,  whether  under  COIDA or  

ODIMWA,  fund  the  compensation  funds  under  the  two  enactments.  It  

follows that the legislature in enacting COIDA and ODIMWA intended 

section 35 to apply also to employees of claims under ODIMWA. The court  
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a quo was  thus  correct  in  holding that  ‘there  is  no  rational  basis  for  

protecting the employer from common law liability in return for funding 

statutory compensation for diseases  contracted by mining employees in  

COIDA but not in ODIMWA’.

SCA Judgement paragraphs 32 and 33 at pages 153 to154

48 As  per  the  SCA therefore  the  immunity  employers  enjoy  by  virtue  of 

section 35(1) is the  quid pro quo employers receive for funding the two 

statutory compensation schemes. Section 35(1) of COIDA has application 

to the parties who fund ODIMWA (it is funded by employers as per the 

SCA) because the two acts form part of a single scheme.

49 These findings of the SCA cannot be sustained.

49.1 The Acts regulate the relationship between wholly different parties, were 

enacted for different purposes, and are clearly not two parts of a single 

legislative scheme. The finding that the two Acts were intended by the 

legislature to comprise one system of compensation, and that they need 

to  be  interpreted  in  that  way  and  ‘harmonised’  is  not  justifiable,  it 

ignores the overwhelming indications in the statutes themselves that tend 

to  show  that  the  ODIMWA  and  COIDA  schemes  are  completely 

different systems enacted for completely different purposes.
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49.2 Save  to  the  extent  that  there  are  provisions  in  ODIMWA  and  its 

precursors to prevent double compensation of the same person for the 

same disease, there is no connection between them.

50 These arguments are dealt with in more detail below.

G. I. The Acts do not regulate relations between the same parties

51 The definition of owner in section 1 of ODIMWA reads: 

'owner' in relation to a mine or works, includes the lessee of the mine or  

works and any person who has the right, or has, by virtue of any law or  

any agreement with the owner of the mine or works, acquired the right, to  

exploit a mine for his or her own benefit or to operate a works for his or  

her own benefit; and if the question arises whether a person is, for the 

purposes of this Act, the owner of a mine or a works, the Minister shall  

make a decision on such question.’ 

52 The definition of employer in Section 1 of COIDA reads:

'employer'  means any person,  including the State, who employs an em-

ployee, and includes-

(a) any person controlling the business of an employer;

(b) if the services of an employee are lent or let or temporarily made avail-

able to some other person by his employer, such employer for such period 

as the employee works for that other person;
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(c) a labour broker who against payment provides a person to a client for  

the rendering of a service or the performance of work, and for which ser-

vice or work such person is paid by the labour broker;

53 As appears from the above the terms ‘owner’ and ‘employer’ as defined in 

the two Acts are entirely different things.

54 The finding by the SCA that  ‘Historically all employers, whether under  

COIDA  or  ODIMWA,  fund  the  compensation  funds  under  the  two 

enactments.’  is simply incorrect. 

Employers fund COIDA, mine-owners fund ODIMWA. The fact that some 

mine-owners might also be employers does not alter that. 

55 The conclusion  that  flows  from that  incorrect  finding,  namely  that:  ‘It  

follows that the legislature in enacting COIDA and ODIMWA intended 

section  35  to  apply  also  to  employees  of  claims  under  ODIMWA’ is 

therefore predicated upon a fundamentally flawed assumption.

56 There  is  an  even  more  fundamental  difference  between  COIDA  and 

ODIMWA,  that  the  Court,  by  conflating  mine-owners  and  employers, 

overlooks. 

56.1 At its core COIDA has to do with the common law duty of care owed by 

an  employer  to  his  employee  to  provide  a  safe  and  healthy  work 

environment. 
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56.2 At its core ODIMWA has to do with the common law duty of care owed 

by the owner and controller of premises to persons who come into those 

premises. This appears from the Act itself.

56.3 The owner’s responsibility arises from the fact that he owns and controls, 

i.e. he has responsibility for, a specific mine or works where people are 

exposed to; 

(a) dust of which the composition and concentration is such that  

it is in the opinion of the Minister harmful or potentially harmful;  

or

(b) gases,  vapours  or  chemical  substances,  or  factors  or  

working  conditions,  which,  in  the  opinion  of  the  Minister,  are 

harmful or potentially harmful’

ODIMWA section 13(2)(a) and (b)

57 In an industrial context it is analogous to the distinction between the owner 

of a premises where an employer carries on a business. The owner of the 

premises owes a duty of care to all persons on the premises. Crucially the 

owner  has  a  duty  to  maintain  the  premises  in  a  safe  condition.  The 

employer, owes a duty to all its employees. The content of their respective 

duties may have overlapping elements but they are not the same. 
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58 In a mine the fundamental duty to maintain a safe and healthy working 

environment underground rests with the mine owner. This doubtless has to 

do with the nature of the underground environment  which is inherently 

dangerous, the need for overall centralised responsibility and the fact that 

dozens of different employers may be working on any mine at any one 

time.  This  centralisation  of  control,  authority  and  responsibility  in  the 

mine-owner is reflected in the provisions of the Mine Health and Safety 

Act and in all its predecessor Acts. In industry by contrast the fundamental 

duty to provide a safe working environment rests with the employer. 

Section 2 of the Mine Health ands Safety Act 29 of 1996 and Section 8 of  

the Occupational Health and Safety Act 85 of 1993. 

59 The failure of the SCA to recognise the fundamental distinction between a 

mine-owner and an employer and to recognise that these are fundamentally 

different  capacities with fundamentally differing duties owed to persons 

working  in  the  mine  or  their  employees  respectively,  contaminates  the 

entire SCA judgement. So for example:

59.1 At paragraph 33 of the judgement, the Court holds that  ‘Judging from 

the words of section 35(1) of COIDA it is unlikely that the legislature  

intended to have different policies to apply to employers liability under 

the two (COIDA and ODIMWA) enactments’ 
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This  statement  assumes,  incorrectly  that  ODIMWA  deals  with 

‘employers liability’ it does not.  

59.2 At paragraph 38 of the judgement, ‘It would be particularly ‘harsh’ (not 

to  extend  to  mine  owners  the  employers  protection  against  delictual 

claims by employees)  where such protection is extended under COIDA 

to all employers other than the owners of controlled mines and works for  

the identical diseases.’

This statement is incorrect. The ‘owners of controlled mines and works’ 

are not a sub-set of the class of employers. 

60 The  minority  judgements  of  Harms  DP  and  Cloete  JA  are  similarly 

contaminated with the same error.

60.1 At paragraph 56 of the SCA judgement Harms DP records, in relation to 

ODIMWA:  “because of the increased risk (‘of high risk occupational  

diseases’)  these  employers  have  to  carry  certain  medical  costs  and 

provide  medical  aid  … and  have  to  contribute  (in  addition  to  their  

contributions under COIDA) to another compensation fund, the Mines 

and Works Compensation Fund, to compensate employees who contract  

one of these ‘compensatable diseases.’” 

The  statement  is  incorrect;  employers  do  not  contribute  to  the 

compensation fund established in terms of ODIMWA. 
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60.2 At  paragraph  64  of  the  judgement,  Cloete  AJ  states,  ‘Although  both 

(Acts) deal with occupational injury or disease resulting in disablement  

or death of an employee, they are not opposite sides of the same coin.’

This statement is also incorrect ODIMWA deal with persons performing 

risk work. Their employment status is irrelevant.

60.3 At paragraph 65 of the judgment, Cloete JA refers to compensation paid 

to ‘employees’ from the fund established in terms of ODIMWA. This is 

also an incorrect statement.

60.4 Section 35(1) grants immunity to employers against common law claims 

for damages brought against them by employees. The extension of that 

immunity  to  mine-owners,  in  respect  of  common–law  claims  for 

damages  relating  to  their  breach  of  the  duty  that  they  owe  persons 

working in their mines, is completely unwarranted. This all the more so 

as they make no contribution to the COIDA Compensation Fund,

60.5 Even if section 35(1) did bar the common law claims of employees, who 

have no claim to compensation under COIDA, which is denied, it cannot 

bar a claim in delict that is brought against a defendant in his capacity as 

mine-owner. The wrongdoing of the owner of a premises is quite distinct 

from the  wrongdoing done  by an  employer  to  his  employee.  Section 

35(1)  of  COIDA cannot  be  construed  to  bar  any  claim for  damages 

brought by an employee against his employer it must perforce be limited 
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to claims brought by the employee against his employer in respect of a 

breach of the employer’s duty of care.

60.6 In casu the plaintiff’s claim is based upon the defendant’s breach of the 

duties  owed him both in its  capacity  as  owner  and in  its  capacity  as 

employer. Should the plaintiff not be entitled to rely on the defendant’s 

breach of its duty of care owed to the plaintiff in its capacity as employer 

the plaintiff would still have a cause of action.

 G. II The Acts belong to different spheres of governance

61 The administration of the two acts fall under the jurisdiction of different 

government departments. The minister responsible for the administration 

of  COIDA is  the  Minister  of  Labour.  The  minister  responsible  for  the 

administration of ODIMWA is the Minister of Health and Welfare. 

62 If the two systems were intended to comprise one integrated scheme for 

the  compensation  of  occupational  injuries  and  diseases  they  would 

rationally fall  under a single department.  The fact  that they do not is a 

strong indication that they are not integrated parts of a single legislated 

scheme. 

63 On a  reading of  ODIMWA and  its  precursor  Acts  it  is  clear  that  that 

legislation  is  concerned  primarily  to  address  public  health  and  welfare 

issues  related  to  mineworkers  and  their  dependants.  Such  concern  is 



Page 30

informed by the very significant public health and welfare implications of 

the  high  prevalence  of  a  range  of  occupational  diseases,  including 

infectious diseases such as tuberculosis, which has exacted and continues 

to exact a heavy toll on the health and welfare of miners, their families and 

the economies of the labour supplying areas, of the sub-continent, from 

which they hail. 

The devastating social and economic impact of mining related lung disease 

on the people of Southern Africa is extensively documented and would be 

referred  to  in  any  constitutional  challenge  to  the  provisions  of  section 

35(1). 

See by way of example: Randall Packard ‘White Plague, Black Labour:  

Tuberculosis and the political economy of health and disease in South 

Africa’ James Currey, London 1989, or

Shula  Marks  ‘The  Silent  Scourge?  Silicosis  Respiratory  Disease  and 

Gold-Mining  in  South  Africa’  in  Journal  of  Ethnic  and  Migration 

Studies, Volume 32, Issue 4 May 2006 pages 569-589 

64 The health and welfare focus of ODIMWA and its precursors is clear to be 

seen in the legislation itself:

64.1 Section  80(4)  of  COIDA provides  for  the  payment  of  a  benefit  to  a 

dependant of a person who worked on a mine and who on post mortem 
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examination  is  found  to  have  been  suffering  from  a  compensatable 

disease.  There is  no requirement  that  the death be occasioned by the 

disease, or that the dependant had suffered any loss of support or that the 

deceased had suffered any damages. 

The dependant receives a benefit simply because, her spouse was found 

to  be  suffering  from a  compensatable  disease.  The  issue  of  fault  or 

responsibility is not an issue at all. 

64.2 Chapter III contains detailed stipulations for the determination of fitness 

of persons who perform risk work at a mine, for the determination of 

standards  of  fitness,  for  the  compulsory  undergoing  of  medical 

examinations  where  the  possibility  of  disease  is  suspected,  to  restrict 

persons  with  infectious  diseases  from  performing  risk  work,  for  the 

compulsory  reporting  by  medical  practitioners  of  persons  who  have 

worked  in  mines  and  who  are  suspected  of  having  a  compensatable 

disease,  the  obligatory  removal  of  deceased  mineworkers  cardio 

respiratory  organs  on  post  mortem  for  examination  by  the  medical 

bureau for occupational  disease and for  the provision of free periodic 

benefit examinations of ex mine workers. All of these provisions were 

clearly enacted in order to address and limit the impact and spread of 

tuberculosis, silicosis and mining related diseases upon the public health. 

Chapter III of ODIMWA  
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64.3 The precursor legislation to ODIMWA, included provision for assistance 

to  miners  and  their  families  to  learn  a  trade  and  to  find  work,  the 

payment of ‘special grants’ that can only be described as pure welfare 

payments to old miners and their dependants who are unable to maintain 

themselves, or be maintained, and the establishment of silicosis sanatoria

Pneumoconiosis  Compensation  Act,  57  of  1956  at  section  81,  

Silicosis Act 47 of 1946 at sections 69 and 76.

G. III ODIMWA  does  not  form a  part  of  the  legislative  bargain  struck 

between employers and employees and embodied in COIDA.  

65 The SCA holds, at para 33, of its judgement that:

‘The court a quo was thus correct  in holding that ‘there is no rational 

basis for protecting the employer from common law liability in return for  

funding  statutory  compensation  for  diseases  contracted  by  mining 

employees in COIDA but not in ODIMWA’.

66 The court therefore recognises the element of reciprocity, that is inherent 

in  the  legislated  bargain  struck  between  employers  and  employees  as 

embodied  in  COIDA.   Protection  against  civil  liability  is  afforded 

employers in reciprocation for their contribution to the compensation fund 

which  guarantees  employees  the  benefit  of  no  fault  compensation  for 
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occupational injuries and diseases in the manner and to the extent provided 

for in the Act.

67 The rights  extended to  the parties  to  this  legislated  bargain  are  clearly 

defined  in  the  legislation.  The  legislature  can  be  presumed  to  have 

considered the equities  and sought  to  strike  a  fair  balance  between the 

rights  and  interests  of  the  employers  and  employees  affected.  The 

legislature  would  also  have  been  concerned  to  maintain  a  just  and 

equitable balance between what was given and what was taken from each 

of the parties. 

68 So  for  example  while  employees  lost  their  right  to  recover  their  full 

damages at common law, the legislature quite deliberately extended them 

the right to recover the full extent of their pecuniary loss from the fund. 

(section 56 of COIDA) which additional costs the fund may recover from 

the  employer  in  the  form  of  increased  assessments  (section  56(7)  of 

COIDA).   

69 The legislated bargain incorporated some important principles;

69.1 There would be a relationship between the degree of disability and the 

compensation  payable.  Compensation  is  linked  to  the  percentage 

disability assessed which can range anywhere between 1 and 100%.

Schedule 4 to COIDA
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69.2 There would be a relationship between the loss of earnings of the injured 

employee and the compensation payable. Compensation is linked to the 

earnings  of  the  employee.  The  same  principle  holds  for  dependant’s 

claims.

Schedule 4 to COIDA

69.3 Pensions  and  the  formula  for  calculating  benefits  payable  to  injured 

workmen and their dependants would maintain their value over time to 

ensure that they are not eroded by cost of living increases. 

Section 57 of COIDA

69.4 Severely disabled employees and the dependents of deceased employees 

receive  pensions.  Pensions  for  disabled  employees  and  widows  are 

awarded for  life.  Not as  one might  have expected to their  employees 

anticipated retirement age. Clearly this is a manifestation of a clear intent 

on  the  part  of  the  legislator  to  take  care  of  disabled  employees  and 

widows into their old age and is a manifestation of a progressive social 

intent. 

Schedule 4 to COIDA

70 When the SCA rules that:
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‘that the legislature in enacting COIDA and ODIMWA intended section 35 

to apply also to employees of claims under ODIMWA’,

it  does  so  without  considering the  very  specific  content  of  the bargain 

struck in COIDA. It ignores the principles of reciprocity, equity, fairness, 

proportionality  and  balance  that  characterise  the  legislative  bargain 

embodied in COIDA and which are wholly lacking in COIDA. 

SCA Judgement Para 33 at page 154

71 It is not the case that the relative benefits of the COIDA and ODIMWA 

compensation  regimes  can  not  be  compared  without  the  leading  of 

evidence.  It  is  manifest  from the  pleadings  and the  legislation  that  the 

benefits afforded disabled employees in terms of COIDA are substantially 

better than those payable to mineworkers like the plaintiff.

71.1 The plaintiff is significantly disabled to the extent that he is chronically 

ill and cannot work or support himself or his family, has lost some 20 

years  of  employment  income  and  requires  regular  hospitalisation.  He 

received a benefit of only R16 320.00 in compensation under ODIMWA. 

71.2 Had  the  plaintiff  been  eligible  to  receive  the  benefits  to  which  an 

employee would be entitled to under COIDA at minimum he would have 

been entitled to claim compensation to the full extent of his pecuniary 

loss in terms of section 56, an amount in excess of R 2 million. 
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Plaintiffs amended particulars of claim at pages 70 and 

72

71.3 Assuming that the plaintiff had been assessed, in terms of COIDA,  as 

more than 30% disabled he would have received an inflation adjusted 

pension for  life  and upon his death,  assuming it  is  attributable to his 

medical condition, his widow would be eligible to receive an inflation 

adjusted widow’s pension for the remainder of her life.

COIDA schedule 4

71.4 The difference  between the two benefits  is  very  likely  the  difference 

between chronic hunger and deprivation for the plaintiff and his family 

and a dignified if impoverished life. 

72 This is not the legislative bargain contemplated in COIDA. The bargain 

struck in COIDA is upheld for the defendant but not for the plaintiff. It is 

inconceivable that this could have been the legislature’s intent.

73 In the absence of any rational explanation for the massive differential and 

the  differences  between  the  benefits  afforded  employees  in  terms  of 

COIDA versus the benefits afforded persons with claims under ODIMWA, 

that differential is a clear indication that the Acts do not form an integrated 

whole and that section 35(1) has no application to such persons.
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G. IV Section 100(2) of ODIMWA is not a ground to infer that COIDA and 

ODIMWA comprise one system of compensation

74 The  SCA  appears  to  find  support  for  its  finding  that  COIDA  and 

ODIMWA  ‘comprise  one  system  of  compensation  and  should  be 

interpreted as such’, in their interrelationship which is regulated by section 

100(2) of ODIMWA. 

The Court refers to the relationship as a ‘delicate’ one.

SCA Judgement paragraph 32 at page 153 to 154

75 Section 100(2) removes the entitlement  of any person who has a claim 

under ODIMWA, in respect  of  a compensatable  disease,  from claiming 

benefits under COIDA or under any other statute in respect of that disease. 

As the Court rightly notes this does not affect that person’s right to claim 

under COIDA in respect of any other occupational injury or disease. 

76 Clearly the purpose of the section is to prevent persons who have a claim 

under ODIMWA and who would, but for the provisions of section 100(2), 

i.e. someone in the plaintiff’s position, also have a claim under COIDA 

from claiming compensation under both Acts.  

77 But  for  the  provisions  of  section  100(2)  ODIMWA the plaintiff  would 

have been entitled to claim compensation in terms of COIDA in respect of 

his compensatable diseases.
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78 The SCA however infers from section 100(2) that: ‘In other words. S 35(1)  

of COIDA abrogates an employees common-law claim against his or her 

employer in respect of an ‘occupational disease’ even where the claim for  

compensation is required by s  100(2)  of  ODIMWA to be lodged under 

ODIMWA’.

SCA Judgement para 32 at page 153 

Plaintiff  regrets  that  he is  unable to follow the logical  steps that  might 

justify such a deduction.

H. OTHER  APPLICABLE  PRINCIPLES  OF  STATUTORY 

INTERPRETATION 

H. I Section 1 of COIDA provides for the interpretation of section 35(1) 

contended by the plaintiff

79 Section 1 of  COIDA makes  clear  that  the  definitions  contained in  that 

section have the meanings as defined in that section  “unless the context  

indicates  otherwise”.  The  statute  therefore  expressly  contemplates  that 

definitions  may  have  different  meanings  depending  on  the  context  in 

which they are used in the Act.
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H. II The word ‘employee’ as used in section 35(1) is used in a technical 

not literal sense

80 It is clear that the word ‘employee’ as used in section 35(1) is used in a 

technical  sense  and  does  not  bear  its  ordinary  meaning.  It  bears  the 

meaning afforded it by section 1 of COIDA this means that it  does not 

include certain categories of employees such as domestic workers who are 

not employees for the purpose of the Act and as such do not have any 

claim under COIDA.

81 The statement at paragraph 36 of the SCA judgement were the Court holds 

that  ‘Section  35(1)  of  COIDA  extinguishes  all  common-law  claims  for  

damages ‘in respect of any occupational injury or disease resulting in the 

disablement  or  death  of  an  employee.”  therefore  goes  further  than  is 

justified  unless  the  SCA  is  using  the  term  ‘employee’  in  its  narrow 

technical sense. 

82 It is clear that neither section 35(1) of COIDA nor section 7 of WCA 1941 

purported  to  give  employers  blanket  immunity  against  employees’ 

common law claims for damages flowing from any occupational injury or 

diseases.

83 To that extent then the difference between the plaintiff and the defendant 

on the meaning of section 35(1) turns on which technical meaning should 

be attributed to it i.e. does it refer to an employee who is eligible to make a 
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claim in terms of COIDA, or does it refer to any employee, as defined in 

section 1 of COIDA regardless as to whether or not he or she is eligible to 

make a claim for compensation under that Act.

H. III Legislation should be interpreted so as not to detract from existing 

rights

84 In the recent decision of the Constitutional Court in Veldman v Director of  

Public Prosecutions, Witwatersrand Local Division 2007 (3) SA 210 (CC), 

Mokgoro J said the following at para 26: 

“Generally, legislation is not to be interpreted to extinguish existing rights  

and obligations.  This  is  so  unless  the  statute  provides  otherwise  or  its  

language clearly shows such a meaning.”

85 This reflects a presumption that has been applicable for many years in our 

jurisdiction:

85.1 In Barlow & Jones, Ltd v Elephant Trading Co. 1905 T.S. 637 at 648, 

Solomon J, as he then was, emphasised that it was one of the general 

principles of the interpretation of statutes that a piece of legislation is 

“not presumed to take away prior existing rights unless that expressly  

appears from the terms of the statutes.” Solomon J relied, in this regard, 

on the older cases of In re Cuno , 43 C.D. 17 and Walsh v Secretary of  

State for India 32 L.J., Ch. 585; 10 H.L.C. 327.

http://products.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7BSalr%7D&xhitlist_q=%5Bfield%20folio-destination-name:'073210'%5D&xhitlist_md=target-id=0-0-0-3867
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85.2 Solomon JA had occasion to confirm this principle after his appointment 

to the Appellate Division. In  Transvaal Investment Co Ltd v Springs  

Municipality 1922 AD 337 at 347, he referred to “a well-established rule 

in  the  construction  of  statutes  that  where  an  Act  is  capable  of  two 

interpretations,  that  one  should  be  preferred  that  does  not  take  away 

existing  rights,  unless  it  is  plain  that  such  was  the  intention  of  the 

Legislature.” 

85.3 This approach has been followed in various cases. See, for example:

Rossouw v Sachs 1964 (2) SA 551 (A) at 562C-E

Pan  American  World  Airways  Inc  v  SA  Fire  and  Accident 

Insurance Co Ltd 1965 (3) SA 150 (A) at 164C-D

85.4 In the  Pan-Am case, the Court dealt specifically with a provision that 

limited, according to the appellant, the class of plaintiff that could claim 

for loss suffered – according to the appellant the right to claim for loss 

suffered, of persons or entities other than those forming part of a narrow 

class,  had  been  removed  by  the  provision  in  question.  The  majority 

rejected this contention, holdings that “[i]t is a well established rule that  

provisions said to have such an effect are to be narrowly construed”.

Pan-Am (supra) at 164D
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85.5 In the case of Government of the Republic of Iran v Berends 1998 (4) 

SA 107 (NM) at  118J-119J the  applicability  of  the  above-described 

presumption was helpfully discussed. In the judgment, the following was 

noted:

‘There are two important presumptions that are relevant in this context:  

first, that the Legislature does not intend a consequence that is harsh,  

unjust or unreasonable.  Secondly, that if  there is any doubt as to the 

correct interpretation of a provision, the most beneficial interpretation 

should be adopted.’

See also:

Principal Immigration Officer v Bhula 1931 AD 323

Commissioner for Inland Revenue v Delfos 1933 AD 242 at 254-5

Arenstein v Secretary for Justice 1970 (4) SA 273 (T) at 281

S v Gelderblom 1962 (1) SA 497 (C) 

86 As is the case with the rules of statutory interpretation generally, these two 

presumptions will often overlap:

“The  first  presumption  endeavours  to  achieve  standards  of  

reasonableness, justice and fairness. Thus, where a provision gives rise to  

two  interpretations,  one  with  harsh  and  unjust  consequences  for  the  

http://products.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7BSalr%7D&xhitlist_q=%5Bfield%20folio-destination-name:'621497'%5D&xhitlist_md=target-id=0-0-0-30545
http://products.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7BSalr%7D&xhitlist_q=%5Bfield%20folio-destination-name:'704273'%5D&xhitlist_md=target-id=0-0-0-24057
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person affected, and the other one favourable, it will be presumed that the  

Legislature intends the latter.”

H. IV Amendments to the Common Law should not readily be inferred  

87 In addition to the presumptions described above, it is important to have 

regard to the important principle, enunciated in  Casserley v Stubbs  1916 

TPD 310 at 312 and referred to by the Supreme Court of Appeal in inter 

alia Yarram Trading CC t/a Tijuana Spur v ABSA Bank Ltd 2007 (2) SA 

570 (SCA), that it is improper to infer that a statute intends to alter the 

common law:

“The  statute  must  either  explicitly  say  that  it  is  the  intention  of  the 

Legislature to alter the common law, or the inference from the ordinance 

must  be  such  that  we  can  come  to  no  other  conclusion  than  that  the  

Legislature did have such a intention.”

88 In  Commissioner for SA Revenue Service v Woulidge 2000 (1) SA 600 

(C),  Selikowitz  J,  in  a  concurring  judgment,  held  that  the  principle 

established in Casserley’s case required that, when interpreting a particular 

provision  of  legislation,  a  court  “ought  to  favour  an  interpretation  that 

upholds rather than alters or excludes the common law.”

Woulidge (supra) at 615E
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89 In South African National Parks v Ras 2002 (2) SA 537 (C) at 544-545 

Van Heerden J (as she then was) made the following observation:

“The principle of statutory interpretation, which requires a statute to be 

interpreted in conformity with the common law rather than against it, has  

been  described  as  'the  most  fundamental  of  all  the  presumptions  [of  

statutory interpretation] since many of the others are merely axiomatic 

extrapolations of it'  (see Devenish  Interpretation of  Statutes  (1992) at  

159).”

H. V Legislation should be interpreted in a manner more favourable to 

employees 

90 Another matter relevant to the principles of statutory interpretation, which 

applies in the specific context of this case, is that the policy of COIDA is 

to  assist  employees  as  far  as  possible.   It  should  therefore  not  be 

interpreted restrictively so as  to  prejudice employees if  it  is  capable  of 

being interpreted in a manner more favourable to them.  The Act should, 

where the situation  permits,  be  interpreted broadly  in  the  manner  most 

favourable to employees.

Davis v Workmen’s Compensation Commissioner 1995 (3) SA 689 (C) at 

694F-G
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Workmen’s Compensation Commissioner v Van Zyl 1996 (3) SA 757 (A) 

at 764E-G

Workmen’s  Compensation  Commissioner  v  Jooste 1997  (4)  SA  418 

(SCA) at 424D-E

H. VI The heading to section 35

91 It should be mentioned, in addition, that the heading of section 35 leads to 

the same conclusion:

92 The heading of section 35 reads as follows: “Substitution of compensation 

for other legal remedies”. It has long been accepted that it is permissible to 

have regard to the heading of a provision when interpreting it.

President of the Republic of South Africa v Hugo 1997 (4) SA 1 (CC) at 

para 12

S v Jordan and Others 2002 (6) SA 642 (CC) at para 49

Turffontein Estates Ltd v Mining Commissioner, Johannesburg 1917 AD 

419 at 431

Devenish Interpretation of Statutes 107-109, in particular at 108

http://products.jutalaw.co.za/nxt/gateway.dll?f=xhitlist$xhitlist_x=Advanced$xhitlist_vpc=first$xhitlist_xsl=querylink.xsl$xhitlist_sel=title;path;content-type;home-title$xhitlist_d=%7BSalr%7D$xhitlist_q=%5Bfield%20folio-destination-name:'9741'%5D$xhitlist_md=target-id=0-0-0-1637
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93 This heading implies that the ordinary legal remedies that a person might 

have are substituted, in terms of s 35, by a right to claim compensation in 

terms of the Act.

94 The heading suggests that a person who may claim compensation in terms 

of  the  Act  must  forfeit  his  or  her  other  legal  remedies.  The  basis  for 

forfeiting  other  legal  remedies,  therefore,  is  the  ability  to  claim 

compensation – in exchange for giving up one’s legal remedies one obtains 

the right to claim compensation in terms of COIDA.

95 The heading of the section is at  odds,  therefore,  with the interpretation 

advanced by the defendants. The defendants suggest that one must forfeit 

his or her other legal remedies without being able to claim compensation in 

terms of COIDA.

G. VII The decision of the SCA has irrational consequences.

96 The legislature should be deemed not to have intended an irrational result 

and legislation should be interpreted to avoid such effect.

Authority to be furnished

97 The  effect  of  the  SCA decision  is  that  persons  who  are  employees  as 

defined in  section  1  of  COIDA who have  claims  under  ODIMWA are 

barred by virtue of  Section 35(1) from claiming common law damages 

from their employer.
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98 One of the rationales for this decision was that:

‘there is no rational basis for protecting the employer from common law 

liability  in  return  for  funding   statutory  compensation  for  diseases 

contracted by mine employees in COIDA but not in ODIMWA’ 

SCA Judgment para 33 at page 154

Another was that it  would be  ‘unfair or harsh to require mines to pay  

levies to a compensation fund without receiving some protection against  

delictual claims by employees’

SCA Judgement at paragraph 38 page XX

99 The  judgement  however  brings  about  a  situation  that  has  just  such  a 

consequence and irrational effect. 

100 Persons who have a claim under ODIMWA and who were employed by 

the mine-owner have no right to proceed at common law against the mine-

owner whereas persons who have a claim under ODIMWA and who were 

not employed by the mine-owner retain their right to proceed against the 

mine owner at common law even though the mine-owner has been paying 

levies  to  the  Mines  and  Works  Compensation  Fund  in  respect  of  that 

person. 

101 The Judgement has another irrational and contradictory consequence.
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102 Prior to the enactment of COIDA there were persons who were employed 

by the mine owner but fell outside the definition of workman as defined in 

section 1 of WCA 1941. 

103 When these persons contracted a compensatable disease, they had a claim 

under ODIMWA, they were however not hit by the provisions of section 7, 

because they were not workmen as defined in section 1, likely because 

their earnings were in excess of the prescribed limit. 

104 Such  persons  therefore  preserved  their  rights  to  proceed  against  their 

employer at common law in respect of the compensatable disease.

105 On the logic of the SCA judgement those persons were deprived of their 

common law rights to sue the mine-owner with the enactment of COIDA 

in  consequence  of  the  expansion  of  the  definition  of  employee.  It  is 

inconceivable  that  the  legislature  intended  to  do  so  in  such  an  obtuse 

fashion.

106 This  deprivation of  their  rights  took place  with no concomitant  benefit 

having been received.

I. RELIEF SOUGHT

107 It is the applicants submission that even if this Court adopts the defendant's 

interpretation it should order that the defendants notice of exception should 

stand as a special  plea and that the plaintiff  is entitled to replicate (the 
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defendant would, of course be given the opportunity first to plead over). 

The  plaintiff  would  then  raise  its  constitutional  challenge  by  way  of 

replication and would join the relevant minister simultaneously. 

108 While the applicant accepts that the pleadings filed in this matter do not 

disclose sufficient ground for the court to make a finding that section 35(1) 

is  unconstitutional,  there  are  clear  indications  that  there  are  reasonable 

grounds to believe that such an attack may be competent if the applicant is 

given leave to lead evidence.

109 That  a  constitutional  challenge  on  that  section  35(1)  may  well  be 

successful  appears from a comparison between the benefits  afforded by 

ODIMWA when compared with the compensation  afforded in  terms of 

COIDA, (  ex facie the provisions of COIDA the applicant would, if he 

were entitled to claim compensation ito that Act, he would be entitled to 

compensation  totalling  some  R2.1  million.  However  because  he  is  a 

mineworker  suffering  from a  compensatable  disease  he  was  entitled  to 

receive only R16 320). 

110 Such discrimination against mineworkers with occupational lung diseases 

might be justifiable if the applicant retained his right to recover his loss or 

harm at common law but, if not, it is difficult to conceive how it might be 

justified. It would, it is submitted, therefore be appropriate for the Court to 

order that the exception should stand as a special plea. The alternative is 
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that the court gives an interpretation to section 35(1) that later proves to be 

unconstitutional. 

J. COSTS

111 The plaintiff makes the following submissions on costs.

112 The plaintiff is impecunious.

113 The plaintiff has exhausted those limited resources it had to prosecute this 

action.

114 The plaintiff cannot afford to brief and pay for counsel.

115 Should the plaintiff be successful it should be awarded costs.

116 The award of costs may assist the plaintiff to take this important litigation 

further. 

Signed and dated this 28th day of June 2010 at White River, Mpumalanga

_________________________
Richard Spoor
Applicant’s Attorney
Zanzibar Building

Bagdad Centre
White River
Mpumalanga


	1 These heads of argument are filed in support of the applicant’s application for leave to appeal against the whole of the judgement and order of the Supreme Court of Appeal delivered in the above matter on 31 March 2010 under case number SCA/126/09.
	2 For the sake of convenience:
	2.1  The applicant Mr Thembikile Mankayi will be referred to in these heads as ‘the plaintiff’. 
	2.2 The respondent, AngloGold Ashanti Ltd will be referred to as the ‘defendant’.
	2.3 The Judgement of the Supreme Court of Appeal will be referred to as the ‘SCA judgement’.

	3 The plaintiff instituted an action for damages against the defendant in the Witwatersrand Local Division of the High Court of South Africa, under case number 22312/06. 
	4 The claim related to damages suffered by the applicant arising from his having contracted pulmonary tuberculosis, silicosis and obstructive airways disease. 
	5 The plaintiff alleges that he contracted these diseases in consequence of his exposure to harmful dust and gasses in 15 or so years that he worked underground at the Vaal Reefs Gold Mine which was owned and controlled by the defendant.
	6 The plaintiff alleges further that the defendant is liable to compensate him for the loss and harm that he has suffered on the basis that it negligently, wrongfully and unlawfully breached the common law and statutory duty of care that it owed him. The defendant’s breaches of its duty of care caused or materially contributed towards the plaintiffs contracting of the diseases. 
	7 The defendant has excepted to the particulars of claim as lacking averments necessary to sustain a cause of action. The essence of the exception is that the plaintiff is an ‘employee’ as defined in the Compensation for Occupational Injuries and Diseases Act, Act 130 of 1993 (‘COIDA’) and the defendant is an employer as defined in that same Act. The plaintiff’s claim is therefore barred by the provisions of section 35(1) of COIDA.
	8 Section 35(1) reads:
	‘Substitution of compensation for other legal remedies
	(1) No action shall lie by an employee or any dependent of an employee for the recovery of damages in respect of any occupational injury or disease resulting in the disablement or death of such employee against such employee’s employer, and no liability for compensation on the part of such employer shall arise save under the provisions of this act in respect of such disablement or death’ 
	9 The defendant’s exception against the plaintiff’s particulars of claim was upheld by Joffe J in the High Court but leave was granted to the plaintiff to appeal, against that decision, to the Supreme Court of Appeal.
	10 In a judgement delivered 31 March 2010, by Malan JA (Heher and Leach JJA concurring) the SCA dismissed the appeal, holding that;
	‘Section 35(1) of COIDA extinguishes all common-law claims for damages in respect of any occupational injury or diseases resulting in the disablement or death’ of the employee. It follows that the claim of the appellant is excluded by s 35(1) of COIDA. Any other interpretation would be ‘unduly strained’. 
	SCA Judgement para 36 at page 156
	Harms DP and Cloete JA each gave separate judgements setting out their own approach to the matter.
	11 It is against this finding of the SCA that the applicant seeks leave to appeal to the Constitutional Court.
	12 Leave to appeal should be granted if the application raises a constitutional matter and if it is in the interests of justice to do so.
	13 This application raises a constitutional matter or an issue connected with decisions on constitutional matters. In particular this application concerns the question whether section 39(2) of the Constitution has been correctly applied by the SCA in its interpretation of section 35(1).
	Applicants Affidavit filed in support of application for leave to appeal paragraph 14 at page 219
	14 The SCA pertinently considered the application of section 39(2) of the constitution to the proper interpretation of section 35(1).
	SCA Judgement paragraphs 23 and 24 at pages 147-148
	15 The respondent does not dispute that the application for leave to appeal involves a constitutional matter.
	Respondents answering affidavit paragraph 8 at pg 176 (230)
	16 The applicant has submitted that it is in the interests of justice that leave to appeal be granted, principally because the question of law to be determined, effects the rights of a large class of persons (mineworkers) who are in the same position as the applicant; namely that class of mineworkers who have contracted and been disabled by a range of occupational lung diseases in consequence of their exposures to harmful dusts and gasses in mines and gold mines in particular.
	17 The case also concerns:
	17.1  The courts’ approach to legislation that purports to curtail persons’ common law right to recover the loss or harm they have suffered in consequence of another’s wrongdoing and as such the scope and meaning of section 34 of the constitution that secures persons’ rights of access to the courts.
	17.2 The question whether a common law cause of action constitutes a component of the right to property in section 25 of the Constitution and the implication of a finding that it does.
	17.3 The right of Mineworkers to equal protection and benefit of the law, as contemplated in section 9 of the Constitution, as that enjoyed by industrial workers who have contracted the same occupational diseases.

	18 The respondent does not dispute the importance of the constitutional issues raised nor does it dispute the public interest in a determination of the constitutional issues raised. The respondent however submits that the application for leave to appeal should be refused on the grounds that the applicant does not have reasonable prospects of success on appeal.
	Respondents Answering Affidavit paragraph 8 at page 176 (230)
	19 In the circumstances it is respectfully submitted that the Court has jurisdiction to entertain this application and appeal. 
	20 The plaintiff’s case has been set out in detail in the amended particulars of his claim. 
	Page 43-47 of the record
	The averments most relevant to these proceedings are as follows.
	21 That during the period 4 January 1979 to 11 September 1995;
	21.1 The defendant owned and operated the Vaal Reefs Gold Mine near Klerksdorp. 
	21.2 The defendant employed the plaintiff as a mineworker at the mine.
	Amended Particulars of Claim, para 3.1.1 at pg 45
	21.3 The plaintiff worked underground in the mine, where in the absence of appropriate and effective control measures he was exposed to dangerous quantities of harmful dusts and gasses. 
	21.4 The defendant owed the plaintiff a common law duty of care which it breached.
	21.5 The defendant owed the plaintiff a statutory duty to comply with the health and safety regulations stipulated in the regulations to the Mines and Works Act, Act No 27 of 1956, which it breached.
	21.6  The plaintiffs negligent, wrongful and unlawful breach, of the statutory and common law duties of care that it owed to the plaintiff, caused the plaintiff to contract pulmonary tuberculosis, silicosis and obstructive airways disease (referred to in the particulars of claim as the ‘occupational diseases’) alternatively materially contributed to the plaintiff’s contracting of those diseases. 
	21.7 In consequence of his having contracted the occupational diseases the plaintiff has suffered the loss of certain amenities and has been substantially disabled. In consequence he is unable to work and has suffered a loss of earnings and requires ongoing medical treatment and care.
	21.8 The plaintiff claims special damages that are in excess of R2 million and general damages in the sum of R500 000.00.
	21.9 The plaintiff was entitled to receive a benefit under ODIMWA by virtue of the fact that he was certified, in terms of that Act, to be suffering from a ‘compensatable disease’, attributable to the performance of ‘risk work’ at a ‘controlled mine’.
	The plaintiff received a once off lump sum benefit of R16 320 under ODIMWA.
	21.10 The plaintiff is precluded by section 100(2) of ODIMWA from receiving any benefit under COIDA.
	21.11 The plaintiff denies that he is an employee as contemplated in section 35 of COIDA and denies that he is precluded from bringing a common law action for damages against the defendant.

	22 The plaintiff avers that he is entitled to recover his damages from the defendant at civil law.
	23 The plaintiffs claim for damages is based upon the defendant’s breach of the duty of care it owed the plaintiff.
	Amended Particulars of Claim para 7.1.1 and 7.2.1 at pages 50 and 53 respectively

	24 The defendant owed the plaintiff a duty of care in two different capacities:
	24.1 As the plaintiff’s employer the defendant owed the plaintiff a common law duty of care to provide a safe and healthy work environment that was not injurious to the plaintiff’s health.
	Amended Particulars of Claim para 4.1.1 at pg 49
	24.2 As the owner of the mine who owed the plaintiff a statutory duty of care arising from the provisions of the regulations to the Mine Health and Safety Act.
	Amended Particulars of Claim para 4.1.2 at pg 53 read with the regulations in paragraph 7.2.4 at pg 54 to 62
	While not expressly pleaded, it is implicit in the particulars, that the defendant, in its capacity as the owner and person in control of dangerous premises, namely the mine, also owed the defendant a common law duty of care arising from such ownership and control.
	See paragraph 2.3 read with paragraphs 3.22, 4.3 and 7.1 of the Amended Particulars of Claim  
	24.3 It is relevant to note that Mine Health and Safety Act, Act 29 of 1996, which regulates health and safety in mines today, (the Mines and Works Act having been repealed) also places primary responsibility to provide conditions for the safe operation and the maintenance of a healthy working environment, upon the owner of the mine.
	Section 2 of the Mine Health and Safety Act, 29 of 1996  

	25  The judgement of the SCA gives rise to some confusion as to what interpretation the plaintiff urges upon the court. So for example:
	25.1 Harms DP records, at paragraph 52 of the SCA judgement, that;
	‘The plaintiff justified the allegation that he was not an employee falling under COIDA on the following basis: he was employed at a mine by the defendant; he contracted a ‘compensatable disease’ as defined in ODIMWA; he received compensation under ODIMWA; he was therefore not entitled to compensation under COIDA; and, consequently, he was not an employee within the meaning of COIDA.
	The plaintiff's case is based on a misconception, which became apparent during argument, namely that a person's status as employee depends on the nature of the occupational disease the contracts during the course of his employment.’
	SCA Judgement Para 52 and 53 at pages 165 to166

	Those statements do not accurately reflect the plaintiff’s case. The applicant does most certainly not contend that his status as employee depends on the nature of the occupational diseases he contracts.
	25.2 In the majority judgement of Malan JA, the learned judge records that the applicant's submission was that: persons having claims under ODIMWA had no claims under COIDA and could therefore not be regarded as ‘employees’ falling under the compensatory scheme of COIDA.
	SCA Judgement at Paras 23 and 36 at pages 147 and 155 respectively
	Such recordal does not accurately reflect the plaintiff’s case.

	26 For the sake of clarity it is recorded that the plaintiffs position is that:
	26.1 He accepts that he is an employee as defined in section 1 of COIDA,
	26.2 He accepts that he is covered by the provisions of COIDA in that he would be eligible, in respect of any occupational injury or occupational disease other than a ‘compensatable disease’ as defined in ODIMWA, to claim compensation under COIDA.
	26.3 He accepts that if he had a claim under COIDA in respect of any occupational injury or disease, he would be barred, in respect of such injury or disease, from instituting any action for damages against his employer by virtue of the provisions of section 35(1) of COIDA.
	26.4 He avers, as pleaded by him, that he is not an ‘employee’ as contemplated in section 35 of COIDA and that he is therefore not precluded by the provisions of that section from bringing a common law action for damages against the defendant.
	Amended Particulars of Claim para 10.8 at pg 72

	27 The plaintiff’s submission is that on a proper interpretation of section 35(1) the word ‘employee’ as used in that section refers to an employee who has a claim for compensation under COIDA in respect of the occupational disease concerned.
	28 The plaintiff contends that the interpretation he advances;
	28.1 is required by the provisions of section 39(2) of the Constitution.
	28.2 accords with the intention of the legislature; and
	28.3 accords with all principles of statutory interpretation.

	29 Conversely it is contended by the applicant that the interpretation advanced by the defendant and accepted by the Court of first instance and SCA is ;
	29.1 not in accordance with the principles of statutory interpretation;
	29.2 has harsh consequences and is unjust and unreasonable;
	29.3 does not accord with the legislative intent;
	29.4 does not promote the spirit purport and objects of the Bill of Rights;

	30 Section 39(2) of the Constitution reads as follows:
	31 As per the Constitutional Court in the Hyundai case: 
	32 It is submitted that the spirit, purport and objects are also expressed in the preamble to the Constitution,  which records that the Constitution is adopted as the supreme law of the Republic so as to:-
	33 Doubtless the spirit, purport and objects can also be inferred from the fundamental rights that are embodied in the bill of rights in that they are a concrete expression of the values upon which our democratic state is founded. 
	34 The applicant has submitted that three of the plaintiffs rights, as enshrined in the Bill of Rights, are involved i.e. the right to equality (s 9), the right of access to the courts (s 34) and the right to property (s 25). 
	SCA Judgement paragraph 23 at page 147
	35 The plaintiff does not contend that the interpretation of section 35(1), advanced by the defendant is unconstitutional in that such interpretation is inconsistent with those fundamental rights.
	36 In order to make such a contention the plaintiff would need to lead evidence which is not open to it at this stage of the proceedings. 
	37 In these proceedings the plaintiff goes no further than to say that the interpretation of section 35(1) advanced by the defendant does not promote the spirit purport and objects of the Bill of Rights as they are to be inferred from those fundamental rights.
	37.1 Prima facie, the plaintiff is not being treated equally, industrial workers with the same diseases receive far better benefits than he is entitled to and other mineworkers with the same diseases as he but who are not employees of the owner of the mine preserve all their common law rights to recover their damages.
	37.2 Prima facie, the plaintiff s being deprived of his right to have the liability  and responsibility of  the respondent for the terrible harm that has befallen him and his family determined by a court.
	37.3 Prima facie, the plaintiff has been deprived of his right to recover damages from a wrongdoer without just and equitable compensation.
	37.4 Prima facie, the plaintiffs human dignity has been impaired.

	38 The plaintiff submits that the SCA did not apply section 39(2) as it should have. Section 39(2) requires a court to interpret legislation in a way that promotes the spirit, purport and object of the bill of rights. This will require the court to prefer one interpretation over another even though both interpretations are in conformity with the constitution.
	39 The SCA appears to have adopted the view that section 39(2) required it only to prefer an interpretation that was in conformity with the constitution over another that was not.
	40 The Court was confronted with two alternative interpretations to section 35(1). The court ought to have considered which of the two potential interpretations, neither of which were unconstitutional, it should prefer.  
	41 Had the court done so, it would have recognised that the interpretation favoured by the defendant, would lead to inequality, injustice, hardship and would have the effect of limiting the plaintiff access to courts. It would also have recognised that the interpretation advocated by the plaintiff would have the opposite effect. As such section 39(2) required the court to favour the interpretation advanced by the plaintiff. It would not have done violence to the words of the section to do so. 
	42 The way the SCA dealt with the presumption against harsh consequences, at paragraph 37 and 38 at pages 156-158, reflects this failure to apply section 39(2) correctly. 
	43 When called to consider the harsh consequences for the applicant if the respondents interpretation is preferred, namely that he would be deprived of his common law rights, denied fair compensation, treated unequally in relation to industrial workers with the same diseases and refused the right to hold a wrongdoer to account, the Court adjudges it to be equally unfair or ‘harsh’ to favour the applicants interpretation on the basis that that would mean that the wrongdoer (the mine owner) had paid a levy to a compensation fund without receiving some protection against delictual claims by employees.
	SCA Judgement at para 38 at page 158
	44 The ‘harsh’ consequence anticipated by the Court is,in any event, not a ‘harsh consequence at all. The plaintiff is not entitled to double compensation at common law what  ever benefit he received from the mines and works compensation fund would be deducted from any final award granted against the mine owner.
	45 How holding a wrongdoer accountable might be construed as harsh and unjust is also not at all clear to the plaintiff. 
	46 The judgement does not, with respect, reflect any great concern for the spirit, purport and values of the bill of rights.
	47 The SCA’s key finding in relation to the interrelationship between ODIMWA and COIDA is that;
	“ Just as their precursors, they comprise one system of compensation and should be interpreted as such. 
	The two acts must be harmonised. Together they cover the whole field of compensation for damages arising from injury or diseases contracted at work, with ODIMWA providing for injuries and diseases in a specific area and COIDA being of more general application. Judging from the words of section 35(1) of COIDA it is unlikely that the legislature intended to have different policies apply to employer’s liability under the two enactments. The exclusion of liability in section 35(1) is thus not limited to employees with claims under COIDA. It would be irrational not to extend the protection against the common-law liability of employers also to the owners of mines. Historically all employers, whether under COIDA or ODIMWA, fund the compensation funds under the two enactments. It follows that the legislature in enacting COIDA and ODIMWA intended section 35 to apply also to employees of claims under ODIMWA. The court a quo was thus correct in holding that ‘there is no rational basis for protecting the employer from common law liability in return for funding statutory compensation for diseases contracted by mining employees in COIDA but not in ODIMWA’.
	SCA Judgement paragraphs 32 and 33 at pages 153 to154
	48 As per the SCA therefore the immunity employers enjoy by virtue of section 35(1) is the quid pro quo employers receive for funding the two statutory compensation schemes. Section 35(1) of COIDA has application to the parties who fund ODIMWA (it is funded by employers as per the SCA) because the two acts form part of a single scheme.
	49 These findings of the SCA cannot be sustained.
	49.1 The Acts regulate the relationship between wholly different parties, were enacted for different purposes, and are clearly not two parts of a single legislative scheme. The finding that the two Acts were intended by the legislature to comprise one system of compensation, and that they need to be interpreted in that way and ‘harmonised’ is not justifiable, it ignores the overwhelming indications in the statutes themselves that tend to show that the ODIMWA and COIDA schemes are completely different systems enacted for completely different purposes.
	49.2 Save to the extent that there are provisions in ODIMWA and its precursors to prevent double compensation of the same person for the same disease, there is no connection between them.

	50 These arguments are dealt with in more detail below.
	51 The definition of owner in section 1 of ODIMWA reads: 
	'owner' in relation to a mine or works, includes the lessee of the mine or works and any person who has the right, or has, by virtue of any law or any agreement with the owner of the mine or works, acquired the right, to exploit a mine for his or her own benefit or to operate a works for his or her own benefit; and if the question arises whether a person is, for the purposes of this Act, the owner of a mine or a works, the Minister shall make a decision on such question.’ 
	52 The definition of employer in Section 1 of COIDA reads:
	53 As appears from the above the terms ‘owner’ and ‘employer’ as defined in the two Acts are entirely different things.
	54 The finding by the SCA that ‘Historically all employers, whether under COIDA or ODIMWA, fund the compensation funds under the two enactments.’  is simply incorrect. 
	Employers fund COIDA, mine-owners fund ODIMWA. The fact that some mine-owners might also be employers does not alter that. 
	55 The conclusion that flows from that incorrect finding, namely that: ‘It follows that the legislature in enacting COIDA and ODIMWA intended section 35 to apply also to employees of claims under ODIMWA’ is therefore predicated upon a fundamentally flawed assumption.
	56 There is an even more fundamental difference between COIDA and ODIMWA, that the Court, by conflating mine-owners and employers, overlooks. 
	56.1 At its core COIDA has to do with the common law duty of care owed by an employer to his employee to provide a safe and healthy work environment. 
	56.2 At its core ODIMWA has to do with the common law duty of care owed by the owner and controller of premises to persons who come into those premises. This appears from the Act itself.
	56.3 The owner’s responsibility arises from the fact that he owns and controls, i.e. he has responsibility for, a specific mine or works where people are exposed to; 

	57 In an industrial context it is analogous to the distinction between the owner of a premises where an employer carries on a business. The owner of the premises owes a duty of care to all persons on the premises. Crucially the owner has a duty to maintain the premises in a safe condition. The employer, owes a duty to all its employees. The content of their respective duties may have overlapping elements but they are not the same. 
	58 In a mine the fundamental duty to maintain a safe and healthy working environment underground rests with the mine owner. This doubtless has to do with the nature of the underground environment which is inherently dangerous, the need for overall centralised responsibility and the fact that dozens of different employers may be working on any mine at any one time. This centralisation of control, authority and responsibility in the mine-owner is reflected in the provisions of the Mine Health and Safety Act and in all its predecessor Acts. In industry by contrast the fundamental duty to provide a safe working environment rests with the employer. 
	Section 2 of the Mine Health ands Safety Act 29 of 1996 and Section 8 of the Occupational Health and Safety Act 85 of 1993. 
	59 The failure of the SCA to recognise the fundamental distinction between a mine-owner and an employer and to recognise that these are fundamentally different capacities with fundamentally differing duties owed to persons working in the mine or their employees respectively, contaminates the entire SCA judgement. So for example:
	59.1 At paragraph 33 of the judgement, the Court holds that ‘Judging from the words of section 35(1) of COIDA it is unlikely that the legislature intended to have different policies to apply to employers liability under the two (COIDA and ODIMWA) enactments’ 
	This statement assumes, incorrectly that ODIMWA deals with ‘employers liability’ it does not.  

	59.2 At paragraph 38 of the judgement, ‘It would be particularly ‘harsh’ (not to extend to mine owners the employers protection against delictual claims by employees) where such protection is extended under COIDA to all employers other than the owners of controlled mines and works for the identical diseases.’
	This statement is incorrect. The ‘owners of controlled mines and works’ are not a sub-set of the class of employers. 


	60 The minority judgements of Harms DP and Cloete JA are similarly contaminated with the same error.
	60.1 At paragraph 56 of the SCA judgement Harms DP records, in relation to ODIMWA: “because of the increased risk (‘of high risk occupational diseases’) these employers have to carry certain medical costs and provide medical aid … and have to contribute (in addition to their contributions under COIDA) to another compensation fund, the Mines and Works Compensation Fund, to compensate employees who contract one of these ‘compensatable diseases.’” 
	The statement is incorrect; employers do not contribute to the compensation fund established in terms of ODIMWA. 

	60.2 At paragraph 64 of the judgement, Cloete AJ states, ‘Although both (Acts) deal with occupational injury or disease resulting in disablement or death of an employee, they are not opposite sides of the same coin.’
	This statement is also incorrect ODIMWA deal with persons performing risk work. Their employment status is irrelevant.

	60.3 At paragraph 65 of the judgment, Cloete JA refers to compensation paid to ‘employees’ from the fund established in terms of ODIMWA. This is also an incorrect statement.
	60.4 Section 35(1) grants immunity to employers against common law claims for damages brought against them by employees. The extension of that immunity to mine-owners, in respect of common–law claims for damages relating to their breach of the duty that they owe persons working in their mines, is completely unwarranted. This all the more so as they make no contribution to the COIDA Compensation Fund,
	60.5 Even if section 35(1) did bar the common law claims of employees, who have no claim to compensation under COIDA, which is denied, it cannot bar a claim in delict that is brought against a defendant in his capacity as mine-owner. The wrongdoing of the owner of a premises is quite distinct from the wrongdoing done by an employer to his employee. Section 35(1) of COIDA cannot be construed to bar any claim for damages brought by an employee against his employer it must perforce be limited to claims brought by the employee against his employer in respect of a breach of the employer’s duty of care.
	60.6 In casu the plaintiff’s claim is based upon the defendant’s breach of the duties owed him both in its capacity as owner and in its capacity as employer. Should the plaintiff not be entitled to rely on the defendant’s breach of its duty of care owed to the plaintiff in its capacity as employer the plaintiff would still have a cause of action.

	61 The administration of the two acts fall under the jurisdiction of different government departments. The minister responsible for the administration of COIDA is the Minister of Labour. The minister responsible for the administration of ODIMWA is the Minister of Health and Welfare. 
	62 If the two systems were intended to comprise one integrated scheme for the compensation of occupational injuries and diseases they would rationally fall under a single department. The fact that they do not is a strong indication that they are not integrated parts of a single legislated scheme. 
	63 On a reading of ODIMWA and its precursor Acts it is clear that that legislation is concerned primarily to address public health and welfare issues related to mineworkers and their dependants. Such concern is informed by the very significant public health and welfare implications of the high prevalence of a range of occupational diseases, including infectious diseases such as tuberculosis, which has exacted and continues to exact a heavy toll on the health and welfare of miners, their families and the economies of the labour supplying areas, of the sub-continent, from which they hail. 
	The devastating social and economic impact of mining related lung disease on the people of Southern Africa is extensively documented and would be referred to in any constitutional challenge to the provisions of section 35(1). 
	See by way of example: Randall Packard ‘White Plague, Black Labour: Tuberculosis and the political economy of health and disease in South Africa’ James Currey, London 1989, or
	Shula Marks ‘The Silent Scourge? Silicosis Respiratory Disease and Gold-Mining in South Africa’ in Journal of Ethnic and Migration Studies, Volume 32, Issue 4 May 2006 pages 569-589 
	64 The health and welfare focus of ODIMWA and its precursors is clear to be seen in the legislation itself:
	64.1 Section 80(4) of COIDA provides for the payment of a benefit to a dependant of a person who worked on a mine and who on post mortem examination is found to have been suffering from a compensatable disease. There is no requirement that the death be occasioned by the disease, or that the dependant had suffered any loss of support or that the deceased had suffered any damages. 
	The dependant receives a benefit simply because, her spouse was found to be suffering from a compensatable disease. The issue of fault or responsibility is not an issue at all. 
	64.2 Chapter III contains detailed stipulations for the determination of fitness of persons who perform risk work at a mine, for the determination of standards of fitness, for the compulsory undergoing of medical examinations where the possibility of disease is suspected, to restrict persons with infectious diseases from performing risk work, for the compulsory reporting by medical practitioners of persons who have worked in mines and who are suspected of having a compensatable disease, the obligatory removal of deceased mineworkers cardio respiratory organs on post mortem for examination by the medical bureau for occupational disease and for the provision of free periodic benefit examinations of ex mine workers. All of these provisions were clearly enacted in order to address and limit the impact and spread of tuberculosis, silicosis and mining related diseases upon the public health. 
	Chapter III of ODIMWA  

	64.3 The precursor legislation to ODIMWA, included provision for assistance to miners and their families to learn a trade and to find work, the payment of ‘special grants’ that can only be described as pure welfare payments to old miners and their dependants who are unable to maintain themselves, or be maintained, and the establishment of silicosis sanatoria
	Pneumoconiosis Compensation Act, 57 of 1956 at section 81, Silicosis Act 47 of 1946 at sections 69 and 76.

	65 The SCA holds, at para 33, of its judgement that:
	‘The court a quo was thus correct in holding that ‘there is no rational basis for protecting the employer from common law liability in return for funding statutory compensation for diseases contracted by mining employees in COIDA but not in ODIMWA’.
	66 The court therefore recognises the element of reciprocity, that is inherent in the legislated bargain struck between employers and employees as embodied in COIDA.  Protection against civil liability is afforded employers in reciprocation for their contribution to the compensation fund which guarantees employees the benefit of no fault compensation for occupational injuries and diseases in the manner and to the extent provided for in the Act.
	67 The rights extended to the parties to this legislated bargain are clearly defined in the legislation. The legislature can be presumed to have considered the equities and sought to strike a fair balance between the rights and interests of the employers and employees affected. The legislature would also have been concerned to maintain a just and  equitable balance between what was given and what was taken from each of the parties. 
	68 So for example while employees lost their right to recover their full damages at common law, the legislature quite deliberately extended them the right to recover the full extent of their pecuniary loss from the fund. (section 56 of COIDA) which additional costs the fund may recover from the employer in the form of increased assessments (section 56(7) of COIDA).   
	69 The legislated bargain incorporated some important principles;
	69.1 There would be a relationship between the degree of disability and the compensation payable. Compensation is linked to the percentage  disability assessed which can range anywhere between 1 and 100%.
	Schedule 4 to COIDA
	69.2 There would be a relationship between the loss of earnings of the injured employee and the compensation payable. Compensation is linked to the earnings of the employee. The same principle holds for dependant’s claims.
	Schedule 4 to COIDA
	69.3 Pensions and the formula for calculating benefits payable to injured workmen and their dependants would maintain their value over time to ensure that they are not eroded by cost of living increases. 
	Section 57 of COIDA
	69.4 Severely disabled employees and the dependents of deceased employees receive pensions. Pensions for disabled employees and widows are awarded for life. Not as one might have expected to their employees anticipated retirement age. Clearly this is a manifestation of a clear intent on the part of the legislator to take care of disabled employees and widows into their old age and is a manifestation of a progressive social intent. 
	Schedule 4 to COIDA

	70 When the SCA rules that:
	‘that the legislature in enacting COIDA and ODIMWA intended section 35 to apply also to employees of claims under ODIMWA’,
	it does so without considering the very specific content of the bargain struck in COIDA. It ignores the principles of reciprocity, equity, fairness, proportionality and balance that characterise the legislative bargain embodied in COIDA and which are wholly lacking in COIDA. 
	SCA Judgement Para 33 at page 154
	71 It is not the case that the relative benefits of the COIDA and ODIMWA compensation regimes can not be compared without the leading of evidence. It is manifest from the pleadings and the legislation that the benefits afforded disabled employees in terms of COIDA are substantially better than those payable to mineworkers like the plaintiff.
	71.1 The plaintiff is significantly disabled to the extent that he is chronically ill and cannot work or support himself or his family, has lost some 20 years of employment income and requires regular hospitalisation. He received a benefit of only R16 320.00 in compensation under ODIMWA. 
	71.2 Had the plaintiff been eligible to receive the benefits to which an employee would be entitled to under COIDA at minimum he would have been entitled to claim compensation to the full extent of his pecuniary loss in terms of section 56, an amount in excess of R 2 million. 
	Plaintiffs amended particulars of claim at pages 70 and 72

	71.3 Assuming that the plaintiff had been assessed, in terms of COIDA,  as more than 30% disabled he would have received an inflation adjusted pension for life and upon his death, assuming it is attributable to his medical condition, his widow would be eligible to receive an inflation adjusted widow’s pension for the remainder of her life.
	COIDA schedule 4

	71.4 The difference between the two benefits is very likely the difference between chronic hunger and deprivation for the plaintiff and his family and a dignified if impoverished life. 

	72 This is not the legislative bargain contemplated in COIDA. The bargain struck in COIDA is upheld for the defendant but not for the plaintiff. It is inconceivable that this could have been the legislature’s intent.
	73 In the absence of any rational explanation for the massive differential and the differences between the benefits afforded employees in terms of COIDA versus the benefits afforded persons with claims under ODIMWA, that differential is a clear indication that the Acts do not form an integrated whole and that section 35(1) has no application to such persons.
	74 The SCA appears to find support for its finding that COIDA and ODIMWA ‘comprise one system of compensation and should be interpreted as such’, in their interrelationship which is regulated by section 100(2) of ODIMWA. 
	The Court refers to the relationship as a ‘delicate’ one.
	SCA Judgement paragraph 32 at page 153 to 154
	75 Section 100(2) removes the entitlement of any person who has a claim under ODIMWA, in respect of a compensatable disease, from claiming benefits under COIDA or under any other statute in respect of that disease. As the Court rightly notes this does not affect that person’s right to claim under COIDA in respect of any other occupational injury or disease. 
	76 Clearly the purpose of the section is to prevent persons who have a claim under ODIMWA and who would, but for the provisions of section 100(2), i.e. someone in the plaintiff’s position, also have a claim under COIDA from claiming compensation under both Acts.  
	77 But for the provisions of section 100(2) ODIMWA the plaintiff would have been entitled to claim compensation in terms of COIDA in respect of his compensatable diseases.
	78 The SCA however infers from section 100(2) that: ‘In other words. S 35(1) of COIDA abrogates an employees common-law claim against his or her employer in respect of an ‘occupational disease’ even where the claim for compensation is required by s 100(2) of ODIMWA to be lodged under ODIMWA’.
	SCA Judgement para 32 at page 153 
	Plaintiff regrets that he is unable to follow the logical steps that might justify such a deduction.
	79 Section 1 of COIDA makes clear that the definitions contained in that section have the meanings as defined in that section “unless the context indicates otherwise”. The statute therefore expressly contemplates that definitions may have different meanings depending on the context in which they are used in the Act.
	80 It is clear that the word ‘employee’ as used in section 35(1) is used in a technical sense and does not bear its ordinary meaning. It bears the meaning afforded it by section 1 of COIDA this means that it does not include certain categories of employees such as domestic workers who are not employees for the purpose of the Act and as such do not have any claim under COIDA.
	81 The statement at paragraph 36 of the SCA judgement were the Court holds that ‘Section 35(1) of COIDA extinguishes all common-law claims for damages ‘in respect of any occupational injury or disease resulting in the disablement or death of an employee.” therefore goes further than is justified unless the SCA is using the term ‘employee’ in its narrow technical sense. 
	82 It is clear that neither section 35(1) of COIDA nor section 7 of WCA 1941 purported to give employers blanket immunity against employees’ common law claims for damages flowing from any occupational injury or diseases.
	83 To that extent then the difference between the plaintiff and the defendant on the meaning of section 35(1) turns on which technical meaning should be attributed to it i.e. does it refer to an employee who is eligible to make a claim in terms of COIDA, or does it refer to any employee, as defined in section 1 of COIDA regardless as to whether or not he or she is eligible to make a claim for compensation under that Act.
	84 In the recent decision of the Constitutional Court in Veldman v Director of Public Prosecutions, Witwatersrand Local Division 2007 (3) SA 210 (CC), Mokgoro J said the following at para 26: 
	85 This reflects a presumption that has been applicable for many years in our jurisdiction:
	85.1 In Barlow & Jones, Ltd v Elephant Trading Co. 1905 T.S. 637 at 648, Solomon J, as he then was, emphasised that it was one of the general principles of the interpretation of statutes that a piece of legislation is “not presumed to take away prior existing rights unless that expressly appears from the terms of the statutes.” Solomon J relied, in this regard, on the older cases of In re Cuno , 43 C.D. 17 and Walsh v Secretary of State for India 32 L.J., Ch. 585; 10 H.L.C. 327.
	85.2 Solomon JA had occasion to confirm this principle after his appointment to the Appellate Division. In Transvaal Investment Co Ltd v Springs Municipality 1922 AD 337 at 347, he referred to “a well-established rule in the construction of statutes that where an Act is capable of two interpretations, that one should be preferred that does not take away existing rights, unless it is plain that such was the intention of the Legislature.” 
	85.3 This approach has been followed in various cases. See, for example:
	85.4 In the Pan-Am case, the Court dealt specifically with a provision that limited, according to the appellant, the class of plaintiff that could claim for loss suffered – according to the appellant the right to claim for loss suffered, of persons or entities other than those forming part of a narrow class, had been removed by the provision in question. The majority rejected this contention, holdings that “[i]t is a well established rule that provisions said to have such an effect are to be narrowly construed”.
	85.5 In the case of Government of the Republic of Iran v Berends 1998 (4) SA 107 (NM) at 118J-119J the applicability of the above-described presumption was helpfully discussed. In the judgment, the following was noted:
	‘There are two important presumptions that are relevant in this context: first, that the Legislature does not intend a consequence that is harsh, unjust or unreasonable. Secondly, that if there is any doubt as to the correct interpretation of a provision, the most beneficial interpretation should be adopted.’


	86 As is the case with the rules of statutory interpretation generally, these two presumptions will often overlap:
	87 In addition to the presumptions described above, it is important to have regard to the important principle, enunciated in Casserley v Stubbs 1916 TPD 310 at 312 and referred to by the Supreme Court of Appeal in inter alia Yarram Trading CC t/a Tijuana Spur v ABSA Bank Ltd 2007 (2) SA 570 (SCA), that it is improper to infer that a statute intends to alter the common law:
	88 In Commissioner for SA Revenue Service v Woulidge 2000 (1) SA 600 (C), Selikowitz J, in a concurring judgment, held that the principle established in Casserley’s case required that, when interpreting a particular provision of legislation, a court “ought to favour an interpretation that upholds rather than alters or excludes the common law.”
	89 In South African National Parks v Ras 2002 (2) SA 537 (C) at 544-545 Van Heerden J (as she then was) made the following observation:
	90 Another matter relevant to the principles of statutory interpretation, which applies in the specific context of this case, is that the policy of COIDA is to assist employees as far as possible.  It should therefore not be interpreted restrictively so as to prejudice employees if it is capable of being interpreted in a manner more favourable to them.  The Act should, where the situation permits, be interpreted broadly in the manner most favourable to employees.
	91 It should be mentioned, in addition, that the heading of section 35 leads to the same conclusion:
	92 The heading of section 35 reads as follows: “Substitution of compensation for other legal remedies”. It has long been accepted that it is permissible to have regard to the heading of a provision when interpreting it.
	93 This heading implies that the ordinary legal remedies that a person might have are substituted, in terms of s 35, by a right to claim compensation in terms of the Act.
	94 The heading suggests that a person who may claim compensation in terms of the Act must forfeit his or her other legal remedies. The basis for forfeiting other legal remedies, therefore, is the ability to claim compensation – in exchange for giving up one’s legal remedies one obtains the right to claim compensation in terms of COIDA.
	95 The heading of the section is at odds, therefore, with the interpretation advanced by the defendants. The defendants suggest that one must forfeit his or her other legal remedies without being able to claim compensation in terms of COIDA.
	96 The legislature should be deemed not to have intended an irrational result and legislation should be interpreted to avoid such effect.
	Authority to be furnished
	97 The effect of the SCA decision is that persons who are employees as defined in section 1 of COIDA who have claims under ODIMWA are barred by virtue of Section 35(1) from claiming common law damages from their employer.
	98 One of the rationales for this decision was that:
	‘there is no rational basis for protecting the employer from common law liability in return for funding  statutory compensation for diseases contracted by mine employees in COIDA but not in ODIMWA’ 
	SCA Judgment para 33 at page 154
	Another was that it would be ‘unfair or harsh to require mines to pay levies to a compensation fund without receiving some protection against delictual claims by employees’
	SCA Judgement at paragraph 38 page XX
	99 The judgement however brings about a situation that has just such a consequence and irrational effect. 
	100 Persons who have a claim under ODIMWA and who were employed by the mine-owner have no right to proceed at common law against the mine-owner whereas persons who have a claim under ODIMWA and who were not employed by the mine-owner retain their right to proceed against the mine owner at common law even though the mine-owner has been paying levies to the Mines and Works Compensation Fund in respect of that person. 
	101 The Judgement has another irrational and contradictory consequence.
	102 Prior to the enactment of COIDA there were persons who were employed by the mine owner but fell outside the definition of workman as defined in section 1 of WCA 1941. 
	103 When these persons contracted a compensatable disease, they had a claim under ODIMWA, they were however not hit by the provisions of section 7, because they were not workmen as defined in section 1, likely because their earnings were in excess of the prescribed limit. 
	104 Such persons therefore preserved their rights to proceed against their employer at common law in respect of the compensatable disease.
	105 On the logic of the SCA judgement those persons were deprived of their common law rights to sue the mine-owner with the enactment of COIDA in consequence of the expansion of the definition of employee. It is inconceivable that the legislature intended to do so in such an obtuse fashion.
	106 This deprivation of their rights took place with no concomitant benefit having been received.
	107 It is the applicants submission that even if this Court adopts the defendant's interpretation it should order that the defendants notice of exception should stand as a special plea and that the plaintiff is entitled to replicate (the defendant would, of course be given the opportunity first to plead over). The plaintiff would then raise its constitutional challenge by way of replication and would join the relevant minister simultaneously. 
	108 While the applicant accepts that the pleadings filed in this matter do not disclose sufficient ground for the court to make a finding that section 35(1) is unconstitutional, there are clear indications that there are reasonable grounds to believe that such an attack may be competent if the applicant is given leave to lead evidence.
	109 That a constitutional challenge on that section 35(1) may well be successful appears from a comparison between the benefits afforded by ODIMWA when compared with the compensation afforded in terms of  COIDA, ( ex facie the provisions of COIDA the applicant would, if he were entitled to claim compensation ito that Act, he would be entitled to compensation totalling some R2.1 million. However because he is a mineworker suffering from a compensatable disease he was entitled to receive only R16 320). 
	110 Such discrimination against mineworkers with occupational lung diseases might be justifiable if the applicant retained his right to recover his loss or harm at common law but, if not, it is difficult to conceive how it might be justified. It would, it is submitted, therefore be appropriate for the Court to order that the exception should stand as a special plea. The alternative is that the court gives an interpretation to section 35(1) that later proves to be unconstitutional. 
	111 The plaintiff makes the following submissions on costs.
	112 The plaintiff is impecunious.
	113 The plaintiff has exhausted those limited resources it had to prosecute this action.
	114 The plaintiff cannot afford to brief and pay for counsel.
	115 Should the plaintiff be successful it should be awarded costs.
	116 The award of costs may assist the plaintiff to take this important litigation further. 
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