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INTRODUCTION

I, the undersigned,

ABRAHAM CAREL BARDIN

ID No. 550424 5105 081

do hereby make oath and state as follows:

1. I am the Vice President: Employee Relations and Legal Services Department of 

the respondent.

2. The  facts  contained  herein  are,  unless  otherwise  stated  or  apparent  from  the 

context, within my own knowledge and belief and are true and correct.  Where I 

make  legal  submissions,  I  rely  on  advice  that  I  have  received  from  the 

respondent’s legal representatives.

3. I am duly authorised to oppose this application and to depose to this answering 

affidavit on behalf of the respondent. 

4. I  have  read  the  founding  papers  in  the  application  for  leave  to  appeal.   The 

respondent opposes the application for the reasons set out below.

5. At the outset, I must point out that “founding affidavit” filed in support of the 

application for leave to appeal is not an affidavit  at all.   Although it  has been 
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signed  by  the  deponent,  a  Commissioner  of  Oaths  has  not  certified  that  the 

requisite formalities were complied with.

6. I am advised that Constitutional Court rule 19(4)(a) provides that a respondent 

may  respond  to  an  application  for  leave  to  appeal  “in  writing”.   Since  the 

application for leave to appeal takes the form of an affidavit (albeit one that is 

defective), I have been advised that it would be appropriate for me to respond by 

way of affidavit.

GROUNDS ON WHICH THE RESPONDENT OPPOSES THE 

APPLICATION FOR LEAVE TO APPEAL

7. I am advised that this Court has held that leave to appeal will be granted if, first, 

the application raises a constitutional matter and, second, it is in the interests of 

justice to grant leave to appeal.  A consideration of what is in the interests of 

justice  involves  an  evaluation  of  all  the  circumstances  of  the  case,  including 

factors such as: 

- the importance of the constitutional issues raised; 

- the prospects of success; and 

- the public interest in a determination of the constitutional issues raised.  
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8. I  do  not  dispute  that  the  present  application  raises  a  constitutional  matter.   I 

submit however that leave to appeal should be refused on the grounds that the 

applicant does not have reasonable prospects of success on appeal.  I make this 

submission for the reasons that follow.  In setting out these reasons, I shall seek to 

engage with the allegations made in paragraph 13 of the founding affidavit under 

the heading “grounds of appeal”

Overview of the respondent’s contentions

9. Before doing so, however, it may be useful to provide a brief summary of some of 

the main reasons the respondent contends that the application for leave to appeal 

lacks merit.

10. In his  practice note to  the SCA, the applicant  stated that  there were only two 

issues for consideration. The first was the proper interpretation of section 35(1) of 

the  Compensation  for  Occupational  Injuries  and  Diseases  Act  30  of  1993 

(“COIDA”).   The second was  whether  or  not  a  mineworker  with  a  claim for 

statutory  compensation  under  ODIMWA  and  therefore  barred  from  claiming 

under COIDA, was subject to the bar on civil damages under COIDA. 

11. In fact, there was a single issue, namely whether or not section 35(1) of COIDA 

applies to persons who are entitled to compensation under ODIMWA. There was 

no dispute that section 35(1) precludes those subject to its terms from claiming 
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damages in delict. The only question was whether or not the applicant was subject 

to its provisions.

12. Both the High Court  and the SCA found that the meaning of section 35(1) of 

COIDA was  plain  and  that  it  applied  to  those  who,  like  the  applicant,  were 

entitled  to  compensation  under  ODIMWA  and  therefore  not  entitled  to 

compensation under COIDA. Both courts found the applicant’s interpretation to 

be untenable.

13. It  is  not  open  to  the  applicant  to  appeal  to  this  court  simply  because  he  is 

dissatisfied with the conclusions reached by the SCA as to the proper meaning of 

section 35(1) of COIDA. He must show that his application for leave to appeal 

raises a constitutional matter. In paragraph 14 of his affidavit Mr Spoor says that 

the  application  raises  a  constitutional  matter  because  it  involves  the  proper 

application  of  section  39(2)  of  the  Constitution  “and  also  the  substantive  

provisions of the Bill of Rights – such as sections 9, 25 and 34 – upon which Mr  

Mankayi relies.” The constitutionality of section 35(1) is not open to attack in 

these proceedings. As is apparent from the agreement recorded at paragraph 60 of 

the judgment of Joffe J, the parties agreed that the plaintiff would not pursue a 

direct constitutional challenge at this stage, but would be given leave to amend his 

particulars of claim to do so should the exception succeed. It follows that  the 

applicant cannot now seek to bolster its case on the constitutional matter it wishes 
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to  raise  in  the  appeal  by  alleging  breaches  of  the  constitutional  protections 

afforded by sections 9, 25 and 34 of the Bill of Rights. 

14. The basis upon which the deponent attacks the SCA judgment in this regard is 

that  the  court  did  not  have  regard  to  certain  important  principles  relevant  to 

interpretation in terms of section 39(2) of the Constitution. But it is clear that the 

court both understood those principles and applied them properly. 

15. In his judgment Malan JA accepted that a court interpreting legislation must do so 

in the manner required by section 39(2). He pointed out however that there are 

limits to the application of that section. In particular, the interpretation sought to 

be advanced must be reasonably possible. In the event the court found that on the 

plain meaning of section 35(1) of COIDA it applied to the applicant and that the 

contrary meaning advanced by the applicant was untenable. It is not clear whether 

or not the applicant seeks to contend that section 39(2) of the Constitution permits 

a court to reject the clear interpretation of a provision in favour of one which is 

not sustainable on the language the Legislature has chosen to employ. If he does, 

the proposition is, with respect, untenable.

16. There is, it is submitted, a fundamental flaw in the applicant’s approach. In order 

to succeed in the interpretive approach which he has adopted he must at the very 

least show that the interpretation which he advances promotes the spirit, purport 

and  objects  of  the  Bill  of  Rights  and  that  the  interpretation  advanced by the 

respondent  and accepted  by the  SCA does  not  (or  at  least  does  not  do so  as 
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successfully).  That  approach requires in the first  place an identification  of the 

relevant provisions of the Bill  of  Rights.  In this  regard the applicant  relies on 

sections 9, 25 and 34.

17. The High Court and the SCA dealt with the arguments advanced by the applicant 

in regard to those provisions of the Bill of Rights comprehensively and rejected 

them. I shall deal with them briefly later. For present purposes it is sufficient to 

point  out  that  all  the  applicant’s  arguments  in  this  regard  depend  upon  two 

assumptions, namely that:

- COIDA and ODIMWA create  two classes  of  beneficiaries  (viz. 

those subject to the one legislative regime and those subject to the other); 

and

- ODIMWA offers inferior benefits to those offered by COIDA and 

accordingly those who, like the applicant, may claim under ODIMWA but 

not COIDA are both more vulnerable and relatively disadvantaged.

18. Those assumptions are necessary to the applicant’s case because at the heart of his 

argument  is  the  assertion  that  to  find  that  beneficiaries  of  ODIMWA are,  in 

common  with  beneficiaries  of  COIDA,  precluded  from  claiming  delictual 

damages against their employers would be to uphold a discriminatory and unduly 

harsh interpretation of section 35(1). 
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19. The first difficulty with those assumptions is that they are not justified as a matter 

of fact. As lead counsel for the applicant conceded in argument before the SCA, it 

is simply not possible without appropriate evidence to say that the benefits offered 

by  COIDA  are  more  generous  than  those  offered  by  ODIMWA.  In  some 

circumstances the benefits offered by the one Act will be more advantageous than 

the other, but that is all one can say.

20. The second difficulty is that the two Acts do not create two separate classes of 

beneficiary, at least on any permanent basis. The separation between the classes of 

beneficiaries  is  porous.  Thus  a  mineworker  who  contracts  a  compensatable 

disease will be compensated under ODIMWA. But if he breaks his leg, he will be 

compensatable  under  COIDA.  In  addition,  by  bureaucratic  fiat  an  injury 

previously compensatable under one Act may be declared to be compensatable 

under the other.

21. Finally, the applicant argues that it would be in accordance with the spirit, purport 

and objects  of the Bill  of Rights that  the restriction imposed by section 35(1) 

should  apply  only  to  those  entitled  to  compensation  under  COIDA,  leaving 

claimants under ODIMWA free to enjoy the right both to statutory compensation 

and to common law damages.  That situation would, it is submitted, give rise to 

the very discrimination of which the applicant complains. It would moreover be 

irrational. It would clearly be more consistent with the spirit, purport and objects 

of the Bill of Rights that both classes of claimants be treated equally. If, as this 
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Court has held, section 35(1) is not unconstitutional merely because it deprives 

claimants under COIDA of their common law right to claim damages, then it is 

difficult  to  apprehend  on  what  basis  the  application  of  the  same  section  to 

claimants under ODIMWA can be said to be inconsistent with the spirit, purport 

and objects of the Bill of Rights. 

The SCA’s interpretation of section 35(1) of COIDA is correct

22. The sole issue in this case concerns the proper interpretation of section 35(1) of 

COIDA.  It provides as follows:

“No action shall lie by an employee or any dependant of an employee for 
the recovery of damages in respect of an occupational injury or disease 
resulting  in  the  disablement  or  death  of  such  employee  against  such 
employee’s employer, and no liability for compensation on the part of such 
employer shall arise save under the provisions of this Act in respect of 
such disablement or death.”

23. The effect  of section 35(1) is  that  an employee’s common-law right of action 

against his or her employer is abrogated whenever a claim arises in respect of an 

occupational disease causing disablement.  There is no legislative carve-out for 

employees  who have  a  claim for  benefits  under  the  Occupational  Diseases  in 

Mines and Works Act 78 of 1973 (“ODIMWA”) rather than under COIDA.

24. An employee is defined in s 1 of COIDA as “a person who has entered into or 

works under a contract  of service or of apprenticeship or learnership,  with an 

employer …”.  An employer is defined in s 1 as “any person ... who employs an 
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employee …”.  These definitions do not exclude employees who have a claim for 

benefits under ODIMWA.  

25. What this means is that an employee’s common-law action will be abrogated in 

all circumstances – including where the relevant occupational disease qualifies as 

a ‘compensatable disease’ for the purposes of ODIMWA.  This will be the case 

whenever the requirements of s 35(1) of COIDA are satisfied by virtue of the fact 

that:

- an action is brought by an “employee” (as defined in s 1 of COIDA 

) against an “employer” (as defined in s 1, read with s 56(1)(b)(c)(d)(e));

- the claim lies in respect of an “occupational disease”; and

- the claim is in respect of “disablement or death”.  

26. The plain meaning of section 35(1) is buttressed when regard is had to the scheme 

of the legislation:

26.1. Both COIDA and ODIMWA provide statutory mechanisms  to facilitate 

compensation.  Benefits  are  paid  from  statutorily  controlled  funds 

contributed  to  by either  assessments  calculated  on  a  percentage  of  the 

annual earnings of employees  or on levies paid by the owners of mines as 

the case may be.
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26.2. COIDA provides  for  statutory compensation  in  respect  of a number  of 

listed diseases provided they have arisen “out of and in the course of” the 

employee’s employment. Compensation is also provided in respect of non-

listed  diseases,  provided  the  Director-General  is  satisfied  that  such 

diseases  have  arisen  out  of  and  in  the  course  of  the  employee's 

employment. Negligence is not a requirement for a valid claim as it would 

be at common law.  Compensation is calculated in terms of a formula and 

is paid from funds contributed by employers.  Were it not for the fact that 

the diseases allegedly contracted by the applicant constitute compensatable 

diseases  under  ODIMWA,  the  applicant  would  have  been  entitled  to 

compensation under COIDA.

26.3. ODIMWA  provides  for  compensation  in  relation  only  to  designated 

diseases contracted at controlled mines. Negligence is not a requirement 

for  a  valid  claim  as  it  would  be  at  common  law.   Compensation  is 

calculated in terms of a formula and is paid from funds levied on owners 

of  mines  based  on  the  number  of  shifts  worked by persons  (including 

employees) performing risk work.  Unlike COIDA, ODIMWA contains no 

prohibition on claims for compensation against employers at common law 

for damages suffered in consequence of compensatable diseases contracted 

at the workplace.  
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26.4. COIDA and ODIMWA must be read together. They cover the whole field 

of compensation for damages arising from injury or disease contracted at 

work,  with  COIDA  providing  for  the  default  position  as  regards 

compensation  and ODIMWA operating in  a  specific  area  (viz.  mines). 

COIDA also applies to employees employed at mines as the SCA correctly 

found in paragraph 31 of the judgment. There is no permanent – or even 

logical – division between designated diseases which fall within the ambit 

of ODIMWA (and therefore outside the ambit of COIDA) and diseases not 

specified under ODIMWA (which remain compensatable under COIDA).

26.5. The lack of any coherent distinction is apparent from paragraph (f) of the 

definition of “compensatable disease” in section 1 of ODIMWA.  The only 

objective criterion which must be met before the Minister may add to the 

list of “compensatable diseases” is that the Certification Committee must 

be  of  the  opinion  that  the  disease  in  question  is  “attributable  to  the 

performance  of  risk  work”.  That,  in  essence,  is  also  the  criterion  for 

compensation under COIDA.

26.6. The  absence  of  any  material  distinction  between  a  disease  which  is 

compensatable  under  COIDA on the  one  hand and a  disease  which  is 

compensatable under ODIMWA on the other, together with the fact that 

the Minister may include a disease under ODIMWA (thereby removing the 

right  to  compensation  under  COIDA),  make  it  highly unlikely that  the 
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legislature  intended  materially  different  policies  to  apply  under  the 

different  statutes  as regards the employer's  liability at  common law for 

damages suffered by his employees as a result of diseases contracted at 

work.  That is why the prohibition in section 35(1) of COIDA is not (as is 

section 100(2) of ODIMWA) limited to claims under COIDA.

26.7. In short, an interpretation of section 35(1) of COIDA which applies the 

prohibition against  common-law claims to both COIDA and ODIMWA 

reflects  a  coherent  and  consistent  legislative  policy.  In  contrast,  an 

interpretation which applies the prohibition only to claims under COIDA 

implies a legislative policy which is casuistic and irrational.   The latter 

interpretation  requires  one  to  accept  that  Parliament,  for  some 

unfathomable  reason,  wished  to  discriminate  against  employers  in  the 

mining  industry by declining  to  extend  to  them the  protection  against 

common-law claims extended to all other employers, even though they are 

similarly  required  to  contribute  towards  a  statutory compensation  fund 

from  which  benefits  may  be  claimed  as  of  right  without  proof  of 

negligence.  Even  more  bizarrely,  such  an  interpretation  leads  to 

discrimination  between  different  employees  of  the  same  employer, 

depending on which disease they happen to contract.

26.8. The  adoption  of  an  interpretation  of  section  35(1)  of  COIDA  which 

excludes from its ambit diseases compensatable under ODIMWA would 
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result  in  an  entirely  casuistic  distinction  between  cases  in  which  an 

employee  working  in  the  mining  industry  enjoys  the  right  to  claim 

damages at common law for incapacity resulting from the contraction of a 

listed disease and cases where an employee employed outside the mining 

industry would not. This is not a result which the legislature would have 

intended.

26.9. Paragraph (f) of the definition of “compensatable disease” in ODIMWA 

means  that  the  question  whether  a  disease  is  compensatable  under 

ODIMWA may be determined by the Minister (albeit acting on the advice 

of  the  Certification  Committee)  and  not  by  Parliament.  The  question 

whether  or  not  employers  should  be  liable  for  disabling  diseases 

contracted by employees in the course of their work is clearly one of great 

importance.   It has far-reaching and substantial  economic consequences 

for  the  mining  industry,  and  consequently  for  the  State.  It  is  highly 

unlikely that Parliament intended that it should be left to the Minister to 

decide that issue.

26.10. The question which must ultimately be asked is this: what was the policy 

which Parliament intended to adopt in enacting COIDA and ODIMWA? If 

one  accepts  that  section  35(1)  of  COIDA  applies  also  to  diseases 

compensatable under ODIMWA, then the policy is revealed to be coherent 

and consistent.   
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27. The SCA upheld the interpretation of section 35(1) of COIDA set out above.  It 

held that “the subsection does not require that the employee must be entitled to 

receive compensation under COIDA” (para 29) and that “section 35(1) of COIDA 

abrogates an employee’s common-law claim against his or her employer in respect 

of an ‘occupational disease’ even where the claim for compensation is required by 

section 100(2) of ODIMWA to be lodged under ODIMWA” (para 32).  I submit, 

with respect, that there is no reasonable prospect that another court will take a 

different view of the matter.

The applicant’s interpretation of section 35(1) is incorrect

28. The applicant disputes the SCA’s interpretation.  He contends that section 35(1) 

of COIDA “ousts only the common-law claims of employees who are eligible to 

claim  compensation  under  COIDA”.1  In  other  words,  he  contends  that 

section 35(1) means 

“that, where an employee has a claim for compensation under COIDA for 
an occupational disease, that employee may not claim damages from his or 
her employer for that occupational disease.  The corollary of this is that 
where an employee does not have a claim for compensation under COIDA, 
that employee is not precluded from claiming common-law damages from 
his or her employer.”2

29. I respectfully submit that the applicant’s interpretation is incorrect:

1  Founding affidavit para 10.8 (applicant’s emphasis)
2  Founding affidavit para 13.3.9 (my emphasis)
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29.1. On  a  plain  reading,  the  effect  of  section  35(1)  is  that  an  employee’s 

common-law right of action against his employer is abrogated  whenever 

the claim arises in respect of an occupational disease causing disablement  

or death. The section does not require that the employee must be entitled 

to receive compensation under COIDA.  (In this  respect it  differs from 

section  36(1),  which  makes  reference  to  an  occupational  disease  “in 

respect of which compensation [meaning under COIDA] is payable”.)  

29.2. It follows that an employee’s common-law action will be abrogated even 

in  circumstances  where  the  occupational  disease  qualifies  as  a 

“compensatable disease” for purposes of ODIMWA, with the result that 

section  100(2)  of  the  ODIMWA  is  applicable.   In  other  words, 

section 35(1) of COIDA abrogates an employee’s common-law right  of 

action  against  his  employer  in  respect  of  an  occupational  disease even 

where  the  claim  for  compensation  is  required  by  section  100(2)  of 

ODIMWA to be brought under ODIMWA rather than under COIDA.

30. In order to avoid this outcome, it would be necessary to read words into COIDA. 

If the applicant’s  interpretation were correct,  section 35(1) or the definition of 

“employee”  would  have  to  be  read  as  including  the  words  “save  where  such 

employee has a claim to benefits in terms of ODIMWA”.  However this Court has 

held that it is not permissible to read words into a legislative provision under the 
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guise  of  interpreting  that  provision  in  conformity  with  the  Constitution.3  I 

respectfully submit that, on this ground alone, the applicant’s argument must fail.

The applicant’s reliance on section 39(2) of the Constitution is misplaced

31. The applicant seeks to rely on the spirit, purport and objects of the bill of rights in 

order to support his interpretation of section 35(1) of COIDA. 

The right to equality

32. In the first instance, the applicant relies on the right to equality in section 9 of the 

Constitution.  He contends that “the spirit, purport and object of the Bill of Rights 

requires … the avoidance of an interpretation which prevents employees falling 

under  ODIMWA  from  accessing  COIDA’s  benefits,  on  the  one  hand,  while 

ousting their common-law claims for damages on the other”.4

33. Although this is not made clear in the founding affidavit, the applicant appears to 

rely on arbitrary differentiation in contravention of section 9(1) of the Constitution 

rather  than  on  unfair  discrimination  in  contravention  of  section  9(3)  of  the 

Constitution.  It follows that,  in order for the applicant’s argument to gain any 

traction,  he  must  show that  the  respondent’s  interpretation  of  section 35(1)  of 

3  National  Coalition for Gay and Lesbian Equality v Minister  of  Home Affairs 
2000 2 SA 1 SA (CC) para 24

4  Founding affidavit para 13.2.1
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COIDA gives rise to differentiation that is not rationally connected to a legitimate 

governmental purpose.

34. The founding affidavit makes no attempt to show that this is so.  It goes no further 

than to advance the bald contention that “it  is  neither fair  nor rational  for the 

legislature to carve out a small class of vulnerable workers and oust their common 

law  claims  for  damages  without  any  concomitant  statutory  benefits”.5  I 

respectfully submit that this contention takes the matter no further:

34.1. The legislature has chosen to differentiate between employees who have a 

claim under COIDA and employees who have a claim under ODIMWA. 

The relevant question is whether this form of differentiation is rationally 

connected to a legitimate governmental purpose.  If a rational connection 

exists,  it  will  mean  that  there  is  no  arbitrary  differentiation  in 

contravention of section 9(1) of the Constitution.  

34.2. The existence of dual systems of compensation is manifestly a legitimate 

governmental purpose.  There can be no doubt that ODIMWA and COIDA 

are rationally connected to  this  purpose.   The legislature  has  expressly 

adopted the view that employees are required to claim under ODIMWA 

rather than under COIDA in circumstances where concurrent claims exist.

5  Founding affidavit para 13.2.1
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34.3. In short, the legislature has sought to create parallel compensation schemes 

under ODIMWA and COIDA.   I respectfully submit that it  did not act 

arbitrarily in doing so.

35. In  any  event,  the  applicant’s  contention  is  a  double-edged  sword  since  his 

interpretation  of  section  35(1)  of  COIDA  would  give  rise  to  arbitrary 

differentiation as between employers:

35.1. If the applicant’s interpretation of section 35(1) of COIDA were correct, it 

would mean that some – but not all – employers in the mining industry 

would be protected against  common-law claims  brought  by employees. 

They would be protected in the case of a claim that falls under COIDA, 

but  would  not  be  protected  in  the  case  of  a  claim  that  falls  under 

ODIMWA.   This  would  amount  to  arbitrary  differentiation  in 

contravention of section 9(1) of the Constitution.  There can be no rational 

basis for protecting the employer from common-law liability in return for 

the funding of statutory compensation for diseases contracted by miners in 

COIDA but not in ODIMWA.

35.2. The existence of arbitrary differentiation as between employers would be a 

necessary consequence of adopting the applicant’s interpretation, which is 

intended to avoid arbitrary differentiation as between employees.  In other 

words,  any  “arbitrary  differentiation”  would  cut  both  ways.   In  such 

circumstances,  the  interpretive  injunction  in  section  39(2)  of  the 
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Constitution is neutral regarding whether the applicant’s interpretation or 

the respondent’s interpretation should be adopted.  There is no basis for 

seeking to avoid arbitrary differentiation  between employees by adopting 

an interpretation that results in arbitrary differentiation between employers. 

36. I accordingly submit that the SCA’s interpretation of section 35(1) of COIDA is 

not inconsistent with section 9(1) of the Constitution.

The right of access to court

37. The  applicant  relies  on  the  right  of  access  to  court  in  section  34  of  the 

Constitution.  He contends that section 35(1) of COIDA should be interpreted in a 

manner that “preserves the common law claim”.6

38. Section  34  of  the  Constitution  guarantees  a  right  of  access  to  court,  but  says 

nothing about the substantive rules which the court must apply when it resolves 

whatever  disputes  come  before  it.   In  other  words,  section  34  guarantees  a 

claimant’s  right  of  access  to  a  court  but  has  nothing  to  say  regarding  the 

claimant’s substantive rights and obligations upon which the court is required to 

adjudicate. 

39. In the present case, section 35(1) of COIDA does not deny anyone the right of 

access to court.  It restricts the range of remedies available to an aggrieved litigant 

6  Founding affidavit para 13.2.4
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before  the  court,  but  it  does  not  close  the  doors  of  the  court  to  any person. 

Section 34 of the Constitution is simply not implicated in such circumstances.  As 

the matter was put in the American case of Montgomery v Daniels 340 N ED 444 

at 456 in the context of a no-fault statute which restricted a victim’s right to sue 

for non-patrimonial loss:

“… article  18  denies  no  one  access  to  the  courts;  it  merely alters  the 
substantive law, partially eliminating the right of an automobile accident 
victim to judicial recovery for injuries suffered.”

40. I accordingly submit that the SCA’s interpretation of section 35(1) of COIDA is 

not inconsistent with section 34 of the Constitution.

The property guarantee

41. The applicant relies on the property guarantee in section 25 of the Constitution. 

He contends that a common-law cause of action forms part of the right to property 

and  that  section  35(1)  of  COIDA  should  “not  be  interpreted  to  extinguish 

retrospectively common-law causes of action which existed before it came into 

force, unless to find otherwise would be implausible”.7

42. The founding affidavit makes it plain that the property guarantee is only alleged to 

be relevant to the so-called “retrospectivity issue”.  I shall deal with it below in 

that context.

7  Founding affidavit para 13.2.2
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Summation

43. For  the  reasons  set  out  above,  I  respectfully submit  that  section  39(2)  of  the 

Constitution does not support  the applicant’s  interpretation of section 35(1) of 

COIDA.

The retrospectivity issue

44. The  applicant  contends  that  the  SCA  erred  “in  so  far  as  the  retrospective 

application  of  section  35(1)  of  COIDA is  concerned”8 by failing  to  find  that 

section  35(1)  does  not  apply  “retrospectively”.9  The  applicant’s  contention 

appears to be that, even if section 35(1) has the meaning given to it by the SCA, it 

does not apply retrospectively and therefore does not provide a defence to the 

particulars of claim.

The point was not pleaded by the applicant

45. At the outset, I must point out that the retrospectivity issue was not pleaded by the 

applicant in his particulars of claim.  The applicant amended his particulars of 

claim in order to meet the respondent’s exception by pleading that he was “not an 

employee  as  contemplated  in  section  35  of  [COIDA]”.10  Significantly,  the 

8  Founding affidavit para 13.4
9  Founding affidavit para 13.4.6
10  Amended particulars of claim para 10.8
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applicant did not plead that section 35 of COIDA found no application because it 

was not retrospective.

Section 35(1) of COIDA interferes with existing rights

46. Before  the  SCA,  the  applicant  contended  that  section  35  of  COIDA  is  not 

retrospective in the sense that it  did not operate as of a time prior to 1 March 

1994.  The applicant has changed tack and adopts a different position in relation 

to the so-called “retrospectivity issue” in this application for leave to appeal.  The 

applicant now contends that the SCA’s interpretation involves the retrospective 

operation of section 35(1) of COIDA because “whereas on 28 February 1994 Mr 

Mankayi would have had a common-law claim for damages …, after 1 March 

1994 he would not”.11 

47. In  Adampol (Pty) Ltd v Administrator Transvaal 1989 3 SA 800 (A) at 811D-

812I, the Supreme Court of Appeal distinguished between retrospective operation 

of legislation on the one hand and interference with existing rights on the other. 

The reasoning in Adampol underpins the distinction that has recently been drawn 

by the SCA between “strong retrospectivity” and “weak retrospectivity”.12 

11  Founding affidavit para 13.4.4
12  Unitrans Passenger (Pty) Ltd t/a Greyhound Coach Lines v Chairman, National 

Transport Commission 1999 4 SA 1 (SCA) para 13; NDPP v Carolus 2000 1 SA 1127 
(SCA) para 34 and 35
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48. I respectfully submit that section 35(1) operates prospectively from the date that 

COIDA  came  into  force  (i.e.  1  March  1994).   With  effect  from  that  date, 

section 35(1) bars all claims instituted by an employee against an employer for the 

recovery of damages in respect of any occupational injury or disease resulting in 

the disablement or death of such employee.   The applicant’s claim falls within the 

ambit of section 35(1) for the simple reason that it was instituted after 1 March 

1994.  

49. The  question  posed  by  the  applicant  is  whether  section  35  of  COIDA  was 

intended  to  interfere  prospectively with  rights  that  existed  on  the  day that  it 

commenced operation (i.e. 1 March 1994).  I respectfully submit that this question 

must receive an affirmative answer.  Section 35(1) of COIDA provides that, with 

effect from 1 March 1994:

- “no action shall lie by an employee or any dependant of an employee for 

the recovery of damages in respect of any occupational injury or disease 

resulting  in  the  disablement  or  death  of  such  employee  against  such 

employee’s employer”; 

- “no liability for compensation on the part of such employer shall arise save 

under the provisions of this Act in respect of such disablement or death”.

50. These provisions do not distinguish between common-law claims arising before 

and after 1 March 1994.  They oust  all common-law claims – including claims 
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that  arose  prior  to  1  March  1994.   In  other  words,  section 35(1)  of  COIDA 

operates so as to interfere with existing rights with effect  from the date of its 

commencement.   Put  simply,  it  bars  all  claims  instituted  after  1  March  1994 

(including the claim of the applicant).

51. I accordingly submit that the SCA correctly held that:

51.1. section 35(1) of COIDA does not operate with retroactive effect (i.e. it is 

not retrospective in the strong sense);

51.2. on a proper interpretation,  section 35(1) operates prospectively so as to 

oust  all  common-law claims  instituted  after  1  March 1994 – including 

claims that had arisen before that date.

52. The applicant’s claim was instituted after 1 March 1994.  On this basis, it falls 

within the ambit of section 35(1) of COIDA and is ousted by section 35(1).

The retrospectivity issue avoids the very issue that the parties sought to clarify

53. The applicant’s reliance on the so-called retrospectivity issue has as its principal 

object the avoidance – as opposed to the determination – of the very issue upon 

which both parties sought a binding judicial interpretation. The argument does not 

address  the  proper  interpretation  of  either  section  35(1)  of  COIDA  or  its 

predecessor, section 7 of the Workmen’s Compensation Act, 1941 (“the WCA”). 

Instead the contention is that because it cannot be determined from the applicant’s 
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particulars of claim when he was exposed to the harmful dusts and gasses which 

caused his diseases, there is a reasonable prospect that at the trial he may prove 

that such exposure took place before section 35 of COIDA came into force.

54. The applicant’s action was brought as a test case and the respondent’s exception 

was dealt with by the parties and the High Court on that basis.  The applicant has 

always accepted that this was so.  For example, the applicant’s own statement in 

his notice of application for leave to appeal to the SCA was as follows:

“1. The  question  whether  section  35(1)  of  COIDA precludes  those 
similarly situated to the applicant from claiming damages in terms 
of  the  common  law  for  occupational  diseases  acquired  in  the 
workplace is novel and complex.

2 The  applicant  raises  important  questions  relating  to  the  correct 
interpretation  of section 35(1) of COIDA in the light of section 
39(2) of the Constitution, which are res nova and involve matters 
of legal principle in the interpretation of statutes.

3. The resolution of this appeal, and the precedent established by it, 
will be of guidance to many other potential litigants in a similar 
position  to  the  applicant  and  is  of  great  importance  to  all 
participants  in  the  mining  industry,  including  employers, 
employees and former employees in the position of the applicant.” 

(my emphasis)

55. If the applicant’s reliance on the so-called retrospectivity issue were to be upheld, 

the parties would be back in the position they were in November 2006 when the 

exception  was  delivered.  The  time,  effort  and  expense  incurred  in  seeking  a 

precedent-setting judicial  determination of the meaning of section 35(1) would 
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have been wasted. The respondent would in that event deliver a new exception, 

relying  upon section  35(1)  of  COIDA in  respect  of  damages  suffered  after  1 

March 1994 and upon section 7 of the WCA in respect of any damages suffered 

prior  to  that  date.   All  of  this  would  be  entirely  destructive  of  the  common 

understanding by the parties that this amounts to a test case.

Summation

56. For the reasons set out above, I respectfully submit that there is no merit in the so-

called “retrospectivity issue” on which the applicant relies.

Conclusion

57. I respectfully submit that the applicant has no reasonable prospects of success on 

appeal.   It  would  accordingly  not  be  in  the  interests  of  justice  to  grant  the 

application for leave to appeal.

RESPONSE TO THE FOUNDING AFFIDAVIT

58. I turn now to deal with those averments in the founding affidavit that require a 

response.  I shall not repeat what I have already stated, but respectfully request 

that  it  be read as if incorporated below.  Where I do not deal with a specific 
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allegation that is inconsistent with what is stated above, the allegation should be 

taken to be denied. Because this matter concerns an appeal against an exception 

taken by the respondent to the applicant’s amended particulars of claim, insofar as 

I admit factual allegations made in the particulars of claim, I do so by way of 

admitting that such facts have been alleged.  The respondent may still seek to put 

the applicant to the proof of such facts in any trial which may ensue.

59. Ad paragraphs 1 to 3  :

I do not dispute the contents of these paragraphs.

60. Ad paragraph 4  :

As  indicated  above,  I  do  not  dispute  that  the  application  for  leave  to  appeal 

involves a constitutional issue.

61. Ad paragraphs 5 to 8  :

I admit the contents of these paragraphs.

62. Ad paragraphs 10.1 to 10.5  :

62.1. It is correct that, since the present matter is decided on exception, the facts 

set out in the amended particulars of claim must be assumed to be correct. 

62.2. I admit the facts set out in these paragraphs only to the extent that they 

provide an accurate summary of the amended particulars of claim.
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63. Ad paragraphs 10.6.1 to 10.6.4:  

63.1. I  admit  the  contents  of  these  paragraphs  only  to  the  extent  that  they 

provide an accurate summary of the relevant provisions of COIDA.

63.2. Compensation  which  is  payable  in  terms  of  COIDA  comprises  the 

following:-

63.2.1. Temporary  total  

disablement:

In  terms  of  item  1  of  Schedule  4  read  with  section  47(1)(a), 

periodical payments amounting to 75% of an employee's monthly 

earnings  at  the  time  of  the  commencement  of  the  disease,  are 

payable  for  temporary total  disablement,  subject  to  a  maximum 

compensation of R14 948,25 (fourteen thousand nine hundred and 

forty eight Rand and twenty five cents) per month.

63.2.2. Permanent  disablement  of  

30%:

In  terms  of  section  49(1)  read  with  item 2  of  Schedule  4,  the 

following compensation  is  payable  to  an  employee  who suffers 

from permanent disablement of 30%:
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Fifteen times the monthly earnings of the employee at the time of 

the  commencement  of  the  disease subject  to  the  maximum and 

minimum compensation of R167 445,00 (one hundred and sixty 

seven thousand four hundred and forty five Rand) and R41 850,00 

(forty one thousand eight hundred and fifty Rand).

63.2.3. Permanent  disablement  of  

less than 30%:

In  terms  of  section  49(1)  read  with  item 3  of  Schedule  4,  the 

following compensation  is  payable  to  an  employee  who suffers 

from permanent disablement of less than 30%:

A lump sum which bears to the lump sum calculated under item 2, 

the  same  proportion  as  the  degree  of  permanent  disablement  to 

30%.  In other words, the compensation is pro rata to the amount 

which is payable for permanent disablement of 30%.

63.2.4. Permanent  disablement  of  

100%:

In  terms  of  section  49(1)  read  with  item 4  of  Schedule  4,  the 

following  compensation  is  payable  to  an  employee  who  is 

permanently disabled for 100%:
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A monthly pension amounting to 75% of an employee's monthly 

earnings  at  the  time  of  the  disease  subject  to  a  maximum  and 

minimum  compensation  of  R14 948,25  (fourteen  thousand  nine 

hundred and forty eight Rand and twenty five cents) and R2 092,50 

(two thousand and ninety two Rand and fifty cents).

63.2.5. Permanent  disablement  of  

less than 100% but more than 30%:

In  terms  of  section  49(1)  read  with  item 5  of  Schedule  4,  the 

following  compensation  to  an  employee  who  are  permanently 

disable in a degree of more than 30% but less than 100%:

A  monthly  pension  which  is  pro  rata  to  the  monthly  pension 

payable for permanent disablement of 100%, based on the degree 

of permanent disablement.

63.2.6. Amendment of Schedule 4:

I point  out that  in  terms of section 55 the Minister  may amend 

Schedule  4  "in  respect  of  the  nature,  extent,  minimum  and 

maximum amount of benefits".

63.2.7. Medical expenses:
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In terms of section 73(1), an employee is entitled to payment of the 

reasonable cost of medical expenses for a period of not more than 

two  years  from the  date  of  the  commencement  of  the  disease. 

Section 73(2) provides that the Director General may pay the costs 

incurred  in  respect  of  further  aid  if  he  is  of  the  "opinion"  that 

"further medical aid …. will  reduce the disablement from which 

the employee is suffering".

63.2.8. Occupational diseases:

In terms of section 65(6), the provisions of COIDA regarding an 

accident  shall  apply  mutatis  mutandis to  a  disease  which  is 

compensatable  in  terms  of  subsection  (1),  except  where  such 

provisions are clearly inappropriate.

64. Ad paragraph 10.6.5:  

64.1. The major respect in which compensation under ODMWA is much more 

than compensation under COIDA, relates to medical expenses.

64.2. Section 36: Cost of medical examinations

The  cost  of  any  medical  examination  under  ODIMWA  and  the  cost 

incurred  to  keep  a  person  under  observation  in  accordance  with  any 
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provision of ODIMWA shall be paid by the owner of the mine or works in 

the case of a person who works at the mine or works.

64.3. Section 36A: Medical expenses

Section 36A was amended in 2002.  In terms of the previous provision the 

owner  of  a  controlled  mine  or  works  was  liable  for  payment  of  the 

reasonable  costs  incurred  in  respect  of  medical  aid  necessitated  by  a 

compensatable disease for a period of not more than two years from the 

date of commencement of the disease. 

The  amended  section  which  is  applicable  as  from  22  January  2003 

provides as follows:  

"The owner of a controlled mine or a controlled works shall from 
the date of the commencement of a compensatable disease pay the 
legitimate and proven cost incurred by or on behalf of a person in 
his  or  her  service,  or  who  was  in  his  or  her  service  at  the 
commencement of a compensatable disease, in respect of medical 
aid necessitated by such disease".

Section 36A(2) provides (also before the 2002 amendment) as follows:  

"If,  in  the  opinion  of  the  Commissioner,  further  medical  aid  in 
addition to that referred to in subsection (1) will reduce the disease 
from which the person is  suffering,  he or she may pay the cost 
incurred in respect of further aid or direct the owner concerned to 
pay it".

64.4. Benefits payable after the fixed date: Section 80
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64.4.1. The  Applicant  alleges  in 

paragraphs 10.6.5.7 and 10.6.5.8 that the amounts which may be 

claimed as benefits in terms of ODIMWA have not been adjusted 

since 1993.  In this regard he alleges that the maximum benefit that 

can be awarded to a person suffering from a compensatable disease 

in the first degree, is a once-off lump sum payment of R31 440,00 

(thirty one thousand four hundred and forty Rand).  It is further 

alleged that the maximum benefit that can be awarded to a person 

suffering from a compensatable disease in the second degree, is a 

once-off lump sum payment of R70 008,00 (seventy thousand and 

eight Rand).  

64.4.2. I point out that in terms of 

section 105A, the Minister may by notice in the Gazette amend any 

amount appearing in section 79, 80 and 83, so as to increase any 

benefit.  

64.4.3. The  maximum  amount 

which may be claimed in terms of sections 80(2) and 80(3), was 

amended  by Government  Notice  R1249  of  28  December  2009. 

The effect is that the maximum amount which may now be claimed 

in terms of the formula referred to in section 80(2) is R47 160,00 

(forty seven thousand one hundred and sixty Rand).  In terms of 

35



page

section 80(3) the minimum amount of a benefit in terms of section 

80(2) is R34 458,00 (thirty four thousand four hundred and fifty 

eight Rand), whereas previously it was R7000,00 (seven thousand 

Rand).  In the case of a person who is found for the first time to be 

suffering from a compensatable disease in the second degree, the 

maximum  amount  is  now  R105 012,00  (one  hundred  and  five 

thousand and twelve Rand) and not R70 008,00 (seventy thousand 

and eight Rand) as it was previously.

65. Ad paragraphs 10.6.6 to 10.6.8:  

I admit the contents of these paragraphs only to the extent that they provide an 

accurate summary of the relevant provisions of COIDA and ODIMWA and its 

predecessor statutes.

66. Ad paragraph 10.7:  

The exception speaks for itself.

67. Ad paragraph 10.8:  

For  the  reasons  set  out  above,  I  dispute  the  applicant’s  interpretation  of 

section 35(1) of COIDA as set out herein.

68. Ad paragraph 10.9:  
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I  dispute  the  contents  of  this  paragraph.   For  the  reasons  set  out  above,  I 

respectfully submit that there is no reasonable prospect that another court would 

differ from the SCA regarding the interpretation of section 35(1) of COIDA.

69. Ad paragraphs 11 and 12:  

56.1 The SCA judgment speaks for itself.

69.1. The statement in paragraph 11.1 that “ODIMWA makes no reference to 

employees” is rather cute in this context.  While an “employee” may not 

be defined in ODIMWA,  it is absolutely clear that ODIMWA applies to 

employees (as well as to persons who are not employees), a fact which was 

expressly recognised by the SCA in inter alia paragraphs 30, 36 and 43 of 

the judgment.

70. Ad paragraphs 13.1.1 to 13.1.3:  

70.1. The  SCA  sought  to  engage  with  “the  meaning  of  the  words  of 

section 35(1)” (para 25 of the SCA judgment).  The contention advanced 

in  this  paragraph  appears  to  be  that  the  meaning  of  those  words  is 

infinitely malleable in the light of section 39(2) of the Constitution.  If this 

is  the  applicant’s  contention,  then  I  dispute  it.   As  Kentridge  AJ 

trenchantly observed in one of the first judgments of this Court:

37



page

“If the language used by the lawgiver is  ignored in favour of a 
general  resort  to  ‘values’  the  result  is  not  interpretation  but 
divination.”13

70.2. For the reasons set out above, I deny that section 39(2) of the Constitution 

supports the applicant’s interpretation of section 35(1) of COIDA.

71. Ad paragraphs 13.2.1 to 13.2.4:  

I deny that section 9, section 25 and section 34 of the Constitution provide support 

for the applicant’s interpretation of section 35(1) of COIDA.  I refer to what I 

have stated above in this regard. 

72. Ad paragraph 13.3.5:  

I am, with respect, surprised by the averment herein that the applicant has “[n]ever 

contended”  that  he  does  not  fall  within  the  definition  of  an  “employee”  in 

COIDA.   The  reason  for  my surprise  is  that  paragraph  10.8  of  the  amended 

particulars of claim states in explicit language that “[b]y reason of [his] exclusion 

from the benefits payable in terms of [COIDA], the plaintiff is not an employee 

contemplated in section 35 of the Act”.  The same point was made in paragraph 

32 of  the applicant’s  heads  of  argument  before the SCA, where the applicant 

contended that persons who have no claim under COIDA are “not employees who 

fall within the compensatory scheme of COIDA”.  The SCA was therefore correct 

when it  summarised  the  applicant’s  submission  as  being  “that  persons  having 

13  S v Zuma and Others 1995 2 SA 642 (CC) para 18
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claims under ODIMWA had no claims under COIDA and could therefore not be 

regarded  as  ‘employees’  falling  under  the  compensatory  scheme  of  COIDA” 

(para 23, my emphasis).

73. Ad paragraphs 13.3.6.1 to 13.3.6.12:  

73.1. The contentions in these paragraphs are, with respect, devoid of any merit. 

Section 35(1) of COIDA excludes a common-law action by an employee 

for the recovery of damages “in respect of any occupational … disease”. 

An “occupational disease” means a disease contemplated in sections 65(1)

(a)  or  (b)  of  COIDA.   For  the  reasons  set  out  in  paragraph  7  of  the 

respondent’s exception, the diseases pleaded in the particulars of claim do 

indeed amount to “occupational diseases” within the meaning of section 

65(1)(a) or section 65(1)(b) of COIDA.  The tortuous reasoning in these 

paragraphs cannot avoid that conclusion.

73.2. As  I  understand  it,  the  essence  of  the  applicant’s  contention  in  these 

paragraphs is that the term “occupational disease” refers “only to diseases 

for which compensation may be paid in terms of the scheme provided for 

by COIDA” (para 13.3.6.4).  I submit that there is simply no basis for this 

contention, which does violence to the language of COIDA.

74. Ad paragraph 13.3.7:  
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I dispute the contents of this paragraph.  The first part of section 35(1) of COIDA 

provides  that  “[n]o  action  shall  lie  by  an  employee  …  for  the  recovery  of 

damages” in certain circumstances.   This wording does not make any reference to 

“compensation”.

75. Ad paragraph 13.3.8 to 13.3.11:  

For the reasons set out above, I dispute the legal submissions in these paragraphs.

76. Ad paragraph 13.4:  

I have dealt  with the  so-called  “retrospectivity issue” above.   For the  reasons 

already set out, I submit that there is no merit in the contentions advanced in these 

paragraphs.

77. Ad paragraph 13.5.2.1 to 13.5.2.4:  

77.1. There is no basis for the averment herein that the respondent’s exception 

“precluded” the applicant from pleading facts to establish that the benefits 

under ODIMWA are inferior to the benefits under COIDA.  

77.2. The  applicant  cannot  rely  on  the  alleged  inferiority  of  benefits  under 

ODIMWA unless there is evidence to support this.  The fact of the matter 

is that there is no such evidence in his particulars of claim.
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77.3. I point  out  that  it  has  always been part  of  the  agreement  between the 

parties that the applicant might in due course bring a direct constitutional 

challenge to COIDA.  This agreement was formalised when the matter was 

argued  before  the  High  Court.   A  copy of  the  agreement  is  annexed 

marked "ACB".

78. Ad paragraph 13.5.2.6:  

78.1. I deny that the alleged inferiority of the benefits under ODIMWA appears 

ex facie the legislation.

78.2. The  analysis  of  the  comparative  benefits  available  under  COIDA and 

ODIMWA in this paragraph is incomplete because it fails to compare fully 

all  aspects  of  compensation  payable.  In  particular,  an  employee’s 

entitlement  to  compensation  in  the  form  of  medical  expenses  differs 

considerably  as  between  the  two  statutory  regimes,  with  ODIMWA 

providing  far  superior  benefits  in  this  regard.  Under  section  36A  of 

ODIMWA, the owner of a mine or works is obliged to bear the costs of 

proven  medical  aid  costs  from  the  date  of  commencement  of  the 

compensatable  disease  for  the  remainder  of  the  employee’s  life.  In 

contrast, under section 73(1) of COIDA the reasonable cost of medical aid 

necessitated by the disease is payable by the employer up to a maximum of  

two years from the date of commencement of the disease. This reflects the 

fact  that  ODIMWA  is  aimed  at  providing  compensation  in  cases  of 
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permanent incurable diseases, whereas COIDA does not only address this 

type of disease specifically but is also broadly aimed at temporary diseases 

which are curable. The applicant fails to take this important difference into 

consideration  and  makes  no  reference  to  this  fact  in  his  comparative 

assessment of the benefits under the two Acts.  

79. Ad paragraph 13.6.1 and 13.6.2:  

I dispute the legal submissions in these paragraphs.

80. Ad paragraph 13.6.3 read with paragraph 13.6.3.1:  

80.1. Levies are in fact paid by the owner of a controlled mine or works to the 

Compensation Commissioner for the benefit of the Compensation Fund.  I 

refer in this regard to section 62(1) of ODIMWA.  I point that the word 

"owner"  is  defined  extensively.   "In  relation  to  a  mine  or  works,  (it)  

includes the lessee of the mine or works and any person who has the right,  

or has, by virtue of any law or any agreement with the owner of the mine 

or works, acquired the right, to exploit a mine for his or her own benefit  

or to operate a works for his or her own benefit; and if the question arises  

whether a person is, for the purposes of this Act, the owner of a mine or  

works, the Minister shall make a decision on such question".

80.2. The word "employer" has not been defined and for that  reason it  must 

carry its ordinary linguistic meaning.  In practice, the "employer" is the 
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same entity as the "owner".  The reason is that in terms of the Mine Health 

and Safety Act, No. 29 of 1996, the "employer" is the entity on whom all 

the  health  and safety obligations  rest  in  terms  of  the  Mine Health  and 

Safety Act. The employer must ensure, as far as reasonably practicable, the 

health and safety of "employees". The word "employee" in the Mine Health 

and Safety Act is defined as "any person who is employed at or working at  

a mine" and includes a contactor employee. The word "employer" in the 

Mine Health and Safety Act is defined as meaning the "owner", which is in 

turn  defined  as  meaning  the  holder  of  the  mining  authorisation  or 

prospecting permit.   I refer in this regard to the definitions of the word 

"employer" and "owner" in terms of section 102 of the Mine Health and 

Safety Act. 

80.3. For these reasons very  few entities which are not holders of the right to 

mine or to prospect operate mines on behalf of such holders. In practice 

virtually all holders of mining rights conduct the mining operations and 

also employ the employees in respect thereof. 

81. Ad paragraph 13.6.3 read with paragraph 13.6.3.2:  

81.1. The Applicant submits that ODIMWA places an obligation to pay levies in 

respect  of  all  persons  performing  "a  risk  worth (sic)"  on  the  mine 

regardless of whether they are employees of the owner of the mine or not.  
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81.2. It is correct that the owner is required to pay levies in respect of all persons 

who perform risk work at the mine or works.  This does, however, not 

detract from the reasoning of the SCA. 

82. Ad paragraph 13.6.3 read with paragraph 13.6.3.3:  

82.1. The  applicant submits  that persons performing risk work on a mine are 

entitled to recover their  common law damages notwithstanding the fact 

that the owner of the mine has paid a levy to the Compensation Fund and 

they are eligible to be paid a benefit in terms of ODIMWA.  Whether or 

not persons who are "employees" are so entitled to claim damages, has 

been rejected by the SCA.  I point out that the situation in terms of COIDA 

is similar.   An employer is indemnified against common law claims by 

employees or their dependants and not by other persons (see section 35 of 

COIDA).  

83. Ad paragraph 13.6.3 read with paragraph 13.6.3.4:  

For the reasons set out above, I dispute the contents of this paragraph.

84. Ad paragraph 13.6.4:  

I  dispute  the  legal  submissions  in  this  paragraph.  The  statement  in  the  final 

sentence in  paragraph 13.6.4.2 that  COIDA “is  not  enacted  for  the  benefit  of 

employers  but  for  employees”  is  erroneous  and fails  to  recognize  the  balance 
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entailed in the legislative policy of substitution of a statutory system of no-fault 

compensation  for  the  usual  common  law remedy against  employers,  a  policy 

which has a legitimate government purpose.

85. Ad paragraph 14:  

As  indicated  above,  I  do  not  dispute  that  the  application  for  leave  to  appeal 

involves a constitutional matter.

86. Ad paragraph 15:  

For the reasons set out above, I respectfully submit that the applicant does not 

have reasonable prospects of success and that it would not be in the interests of 

justice to grant leave to appeal.

87. Ad paragraph 16:  

For the reasons set out above, I respectfully submit that the applicant does not 

have reasonable prospects of success.  It would accordingly not be in the interests 

of justice to grant leave to appeal.

PRAYER

88. The respondent prays that the application for leave to appeal may be dismissed 

with costs (including the costs of three counsel).

45



page

        ____________________________

DEPONENT

Signed and sworn  to  before  me  at  Johannesburg on              May 2010,  the  deponent 
having  acknowledged  that  the  deponent  knows  and  understands  the  contents  of  this 
affidavit.

____________________________

COMMISSIONER OF OATHS

Full names :
Business address:
Designation:
Capacity:
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