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MEDIA SUMMARY 

 

 

The following explanatory note is provided to assist the media in reporting this case and is not 
binding on the Constitutional Court or any member of the Court. 

On 15 March 2011 the Constitutional Court will hear an application for leave to appeal 
against a decision of the Free State High Court about the meaning of a provision in the 
National Credit Act, 34 of 2005.  The provision at issue states that the court must, in 
certain circumstances, declare rights acquired by lenders under agreements that do not 
comply with the Act to be forfeited to the State. 

The applicant, Cherangani Trade and Invest 107 (Pty) Ltd, lent more than R2 million to a 
Trust (of which the first three respondents are trustees) and the fourth respondent.  The 
High Court found that the relevant agreements, to the extent that they bound the fourth 
respondent, did not comply with the requirements of the Act.  The applicant therefore, in 
terms of a forfeiture provision in the Act, forfeited its rights emanating from the 
agreements to the State.  The High Court made the forfeiture order on the basis that it was 
obliged to do so once it had found non-compliance with the Act.  The application for 
leave to appeal to the Supreme Court of Appeal was refused.   
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The applicant contends before this Court that the forfeiture provision does not take away 
the discretion of a court to take fairness and justice into account in deciding whether to 
make a forfeiture order and asks that the case be sent back to the High Court so that this 
discretion can be exercised.  The fourth respondent has since been sequestrated.  Trustees 
in his estate contend that the court has no discretion, but that even if it did, it would find 
that the rights should be forfeited.  They also argue that the Ministers for Finance and for 
Trade and Industry should have been joined in the application.  Further, the trustees argue 
that the Constitutional Court should not consider whether the High Court had a discretion 
because this matter was not raised in the High Court or in the Supreme Court of Appeal. 

 

 


