
                           
              IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
        

 

                                                   Case no:   CCT116/2009 

 
In the matter between: 

 
 
CHERANGANI TRADE AND INVEST 107 (PTY) LTD             Applicant 
 

and 

 
ALAN CLIFFORD MASON N.O. First Respondent 
JAMES CLIFFORD MASON N.O. Second Respondent 
THOMAS ALAN MASON N.O. Third Respondent 
ALAN CLIFFORD MASON  Fourth Respondent 
JILL EGREMONT MASON  Fifth Respondent 
 
         
WRITTEN ARGUMENT ON BEHALF OF THE FOURTH RESPONDENT 

 
(TO BE SUBSTITUTED BY THE JOINT TRUSTEES OF THE FOURTH 

RESPONDENT DUE TO HIS SEQUESTRATION) 
 
 

 

BACKGROUND: 

 

1. The fourth respondent is by and large in agreement with the exposition of 

the factual background to the application which the applicant has put 

before the Honourable Court, specifically as set out in paragraphs 9 to 17 

of the heads of argument on behalf of the Applicant, and will, for that 

reason, not repeat it in these heads. 

AD SUBSTITUTION IN TERMS OF RULE 7(3): 
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2. The joint trustees of the insolvent estate of the 4th

 

 Respondent respectfully 

request the Honourable Court to substitute the joint trustees as parties 

before the Honourable Court, due to the sequestration of Mr. Mason. In 

this regard the attorney of record of the joint trustees has filed a further 

affidavit, confirming that Mr. Johannes Zacharias Muller and Mr. Josef 

Ibrahim has been appointed by the Master as the final trustees in the 

insolvent estate of Mr. Mason. 

AD NON JOINDER: 

 

3. In the Notice of Application for Leave to Appeal the Applicant seeks the 

following relief, should the Honourable Court grant leave to appeal: 

 

3.1 Setting aside Paragraph 5.2 of the order of the High Court; 

 

3.2 Directing that the matter be referred back to the High Court in order 

to hold a proper enquiry in terms of Section 89(5)(c) of the National 

Credit Act, Act 34 of 2005, hereinafter referred to as “the Act”. 

See: Notice of Application for Leave to Appeal, Volume 9, 

Page 671.  
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3.3 Both these orders sought by the Applicant relates only to the order 

granted in terms of Section 89(5)(c) of the Act, and does not pertain 

to the declaration that the credit agreement between the Applicant 

and Fourth Respondent is void ab initio, as declared in paragraph 

5.1 of the Order of the Court a quo, and as referred to in Section 

89(5)(a) of the Act. 

 

3.4 The Applicant further founded its application for leave to appeal on 

the allegation that in exercising the power of the Court in terms of 

Section 89(5)(c) of the Act, the enquiry that the Applicant envisage 

in terms of the Act is twofold, namely: 

 

3.4.1 An enquiry whether or not the credit agreement is unlawful; 

and 

 

3.4.2 An enquiry to decide whether the consumer would be 

enriched as a result of the cancellation of the rights of the 

credit provider. 

See: Notice of Application for Leave to Appeal, Volume 

9, Paragraph 12, Page 678.  
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3.5 The Fourth Respondent respectfully agrees with such exposition of 

a twofold enquiry pertaining to Section 89(5)(c) of the Act, and that 

any enquiry is limited to the aspects stated above. 

 

3.6 In the heads of argument on behalf of the Applicant, the Applicant 

however seeks additional relief, and requests that Paragraph 5.1 of 

the Court Order, declaring that the credit agreement entered into by 

the Fourth Respondent is void ab initio, as referred to in Section 

89(5)(a) of the Act, also be set aside. 

 

See: Heads of Argument of the Applicant, Paragraph 69 on 

Page 30  

 

3.7 The Applicant, in the heads of argument, further requests that the 

matter be referred back to the High Court for an enquiry into the 

whole of the stipulations of Section 89(5) of the Act, and therefore 

incorporating an enquiry as to Section 89(5)(a) and (b) of the 

National Credit Act. For purposes of this application it is respectfully 

submitted that Section 89(5)(b) has no relevance to facts of this 

matter. 
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3.8 No application for amendment of the Notice of Application for Leave 

to Appeal has been served, and the Applicant has not filed any 

additional affidavits. 

 

3.9 In as far as the Honourable Court should allow argument on behalf 

of the Applicant pertaining to the setting aside of paragraph 5.1 of 

the Order of the Court  a quo, and/or should the Honourable Court 

consider referring the matter back to the Court a quo to include an 

enquiry in terms of Section 89(5)(a) of the Act, it is respectfully 

submitted that Minister of Finance, as the Minister of State in 

control of the state finances, as well as the Minister of Trade and 

Industry, as the Minister of State administering the Act, should have 

been joined as parties to this application and/or should have at least 

received notice of this application. 

 

3.10 It is respectfully submitted that in terms of the Order of the Court a 

quo, the State has the right in terms of paragraph 5.2 of the Court 

Order to claim in excess of R 2 million from the insolvent estate of 

Mr. Mason. The effect of the relief requested on behalf of the 

Applicant in the heads of argument as dealt with in paragraphs 40-

42 of the Heads of Argument of the Applicant, should the Applicant 

be successful, would be to attempt to eventually vest a claim 

against the insolvent estate, to the exclusion of the State’s claim. 
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3.11 It is submitted that even if the argument is limited to Section 

89(5)(c) of the Act, the abovestated Ministers should have been 

parties to this application, and/or should at least have received 

notice of this application. 

 

3.12 It is further respectfully submitted that the National Credit Regulator 

should also have been joined as a party and/or should have at least 

received notice of this application. 

 

ESSENTIAL ARGUMENT: 

 

4. It will be argued that leave to appeal should be refused by reason of the 

fact that before the Court a quo no constitutional matter was raised, and 

no enquiry sought, and that in this Honourable Court there is no 

constitutional issue that has been properly raised.   

5. In the alternative it will be argued that leave to appeal should be refused 

by reason of the fact that the application for leave to appeal is a belated 

attempt by the applicant to put before the Court a quo a case (i.e an 

enquiry into section 89(5)(c) of the Act) which the applicant failed to raise 

in the Court a quo, or in the application to the Supreme Court of Appeal.    
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6. In the alternative it will be argued that the relief sought by the Applicant 

that the matter be referred back to the High Court in order to hold a proper 

enquiry in terms of Section 89(5)(c) of the Act is purely of an academic 

nature, and that such an envisaged enquiry would not result in the 

Applicant acquiring any rights.  

 

7. In the alternative it will be argued that the appeal should be refused by 

reason of the fact that Section 89(5) is peremptory, and upon a credit 

agreement being found to be unlawful, a credit provider is penalised by the 

cancellation of all its purported rights under the credit agreement. 

 

NECESSARY BACKGROUND: 

 

8. The applicant accepts: 

 

8.1 That civil forfeiture in terms of section 89(5) of the Act is 

constitutional. 

 

8.2 That the Court a quo was correct in finding that the agreement in 

question was unlawful. 

 

9. Consequently the applicant does not aim at overturning the finding of the 

Court a quo in respect of those aspects. 
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10. The applicant further accepts that the applicant is not entitled to approach 

the Honourable Court, and does not approach the Honourable Court, for 

an order declaring that Section 89(5)(c) of the Act is unconstitutional. 

 

See: Notice of Application for Leave to Appeal, Volume 9, 

Paragraph 16, Page 680.  

 

11. The sole and patent aim of the applicant in the launching of this 

application is reflected in its application and its heads of argument, and is 

the enquiry before the Court a quo whether, following upon the finding of 

unlawfulness of the Act, there should be: 

 

11.1 A cancellation of the applicant’s rights; and 

 

11.2 Forfeiture to the State should be ordered (which depends 

solely upon the question whether the fourth respondent 

would be enriched).  

 

12. The applicant in seeking to have paragraphs 5.1 and/or 5.2 of the court 

order a quo set aside, argues that the Court a quo dealt with the question 

of voidness and forfeiture in an unconstitutional way. 
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THE BASIS UPON WHICH THE COURT A QUO DEALT WITH VOIDNESS 

AND FORFEITURE: 

 

13. It is submitted that the Court dealt with such aspects perfectly in line with 

section 89(5) of the Act. 

 

14. It will be argued that section 89(5) compels a Court to order voidness and 

forfeiture. 

 

15. An order of court limited to declaring an agreement unlawful is of no (real) 

consequence between the litigating parties. 

 

16. Therefore, a further order must be made, aimed at preventing the credit 

provider to reclaim money in terms of such unlawful agreement and aimed 

at preventing enrichment of the lender. 

 

17. Such further order would be in line with the spirit and purpose of the Act. 

 

 See: Preamble of the Act 

  Section 3 of the Act  
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18. It is accepted that our Courts have in the past recognised that apparently 

peremptory language in a statute, might, properly interpreted, be merely 

directory. 

 

19. It is however respectfully submitted that the general principle, as set out in 

the case of the Minister of Environmental Affairs and Tourism and 

Others v Pepper Bay Fishing (Pty) Ltd; Minister of Environmental 

Affairs and Tourism and Others v Smith 2004 (1) SA 308 (SCA) ([2003] 

4 All SA 1), ad Paragraph 32 is the following: 

 

 “The general principle is, of course, that language of a 

predominantly imperative nature such as 'must' is to be construed 

as peremptory rather than directory unless there are other 

circumstances which negate this construction (see eg Sutter v 

Scheepers 1932 AD 165 at 173 - 4)..”  

 

20. It is submitted that Section 89(5) of the Act clearly and specifically sets out 

the intention of the legislature of the consequences if a credit agreement is 

unlawful, namely that the credit provider who entered into such an 

unlawful credit agreement with a consumer is not to benefit from the 

agreement at all, and is penalised with a cancellation of any purported 

rights in terms of the credit agreement. It is submitted that the intention of 

the legislature, read specifically with the preamble to the Act, was to deter 
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credit providers, who do not comply with the Act, from providing credit in 

conflict with the act. 

 

21. It is respectfully submitted that there are no circumstances and/or 

indications that the legislature intended the word “must”, as set out in 

Section 89(5), to be construed to mean “may”.  It is submitted that the 

legislature intended an absolute penalty to credit providers who do not 

comply with the Act. 

 

 

22. It is further submitted that the legislature, where it intended that the 

Honourable Court should have a discretion made provision for such 

discretion.  See section 90(4) of the Act.  

 

23. Where the legislature intended a discretion the legislature made specific 

reference to circumstances to be taken into account.   

 

24. It is submitted that the only consideration which the legislature intended to 

be taken into account when granting an order in terms of Section 89(5)(c), 

was whether the consumer would be unjustly enriched. The legislature did 

not order any consideration of the circumstances of the credit provider and 

what impact the orders would have on it. 
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25. In these circumstances it is respectfully submitted that the stipulations of 

Section 89(5) are peremptory, and that upon unlawfulness, the credit 

agreement must be declared void from the date that the credit agreement 

was entered into, and the credit provided is divested of all its purported 

rights in terms of the credit agreement. 

 

See: S v Pouroulis And Others 1993 (4) SA 575 (W) at 594 and 595 

 

26. Accepting for the moment that the word must should be interpreted as 

may, as contended for on behalf of the Applicant in its heads of argument, 

can the court a quo be faulted for ordering voidness and forfeiture?  

 

26.1 It is submitted that to make such order would be in line with the 

spirit and purpose of the Act.   

 

26.2 It is, alternatively, the normal and usual consequence of a finding of 

unlawfulness.  

 

26.3  In the further alternative, it is incumbent on a party (in casu the 

applicant) that may be prejudiced by such order, specifically where 

the statute in coached in such peremptory terms, to call for an 

enquiry at the hearing of the matter in the Court a qou.  

 



 
 
 
 

13 

27. It is, with respect, common cause that the Applicant has not, until 

approaching this Honourable Court, requested any form of an enquiry, 

and/or raised any constitutional issue. It will be submitted that  accordingly 

it would not be in the interest of justice to grant leave to appeal.  

 

 See: Prophet v National Director of Public Prosecutions 2007 (6) SA 

169 (CC) (2006 (2) SACR 525; 2007 (2) BCLR 140) at paragraphs 

49 – 53 at 190E – 191D 

 

28. It was in fact the stance of the Applicant in the Court a quo, as well as the 

Court of Appeal, that the Act was not applicable to the transaction 

between the Applicant and the Fourth Respondent.  

 

See:  Replying Affidavit, Volume 3 Notice of Application for Leave

 to Appeal, Page 671. 

 

29. On the papers that were before the Court a quo the applicant should, no 

doubt, have been aware of the possible consequences. The Applicant 

however never requested repayment of the loan amount, or any part 

thereof, and the Applicant never raised any inequitable results, either in 

the application or in argument.  

 

 See: Answering affidavit, bundle 2, page 115 to 121; 
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Replying affidavit, bundle 2 page 159, para 2.3 and page 161 – 

171; 

   Answering affidavit, bundle 2 page 152, para 22.1; 

   Replying affidavit, bundle 3, page 183. 

 See also:    Answering affidavit, page 131-2, page 147 and page 149. 

 

30. An analysis of the founding affidavit and replying affidavit in the Court a 

quo as well as the judgment of the Court a quo and the applicants 

application for leave to appeal reveals: 

 

30.1 That applicant throughout contended that the applicant was entitled 

to transfer of certain immovable property in terms of the sale 

agreement; 

 

30.2 That applicant did not attempt to recover from the fourth respondent 

money advanced to the fourth respondent (albeit paid to Firstrand 

Bank). 

 

30.3 That applicant was alerted to the National Credit Act, specifically 

section 89, but did not (in the alternative or conditionally) raise that 

if it be found that the agreement is unlawful in terms of the Act, that 

the Court should not declare the agreement void or make an order 

of forfeiture (i.e. that the normal consequences should not follow). 
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31. It is submitted that the applicant should have, even if it was in the 

alternative to their argument that the Act was not applicable to the matter 

before the Court a quo, requested and enquiry from the Court a quo along 

the same lines a party would raise the Conventional Penalties Act, no 5 of 

1962, in an action for cancellation and forfeiture. None of the proposed 

issues that the applicant now wishes to raise, were however canvassed in 

either the evidence or argument before the Court a quo. 

 

 See: Plumbago Financial Services (Pty) Ltd t/a Toshiba Rentals  

  v Janap Joseph t/a Project Finance 2008 (3) SA 47 (C) 

 

32. The issue the applicant wishes to put before the Court a quo has not been 

raised and canvassed properly.  It would be procedurally unfair to compel 

the fourth respondent to submit to such a procedure.   

 

33. In the alternative further affidavits will have to be filed by the parties which, 

in turn, would militate against the principle that there should be an end to 

litigation. Considering the factual disputes as contained in the affidavits in 

the main application, motion procedure will in all probability be ineffectual, 

and action procedure would have been more appropriate. The Applicant, 

at no stage requested the proposed enquiry, and/or a referral to trail of any 

issue. 
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34. It will be argued that the applicant itself is to blame for not raising this 

point. The applicant did not raise it because the applicant was intent to 

have the first prize in terms of the sale agreement namely to receive 

transfer of immovable property to the value of approximately             R 5 

million against payment of approximately R2.4 million together with 

interest as well as a raising fee of R250 000,00. It is submitted that this 

type of unscrupulous transaction is exactly the type of transaction that the 

legislature intended to prohibit, and penalise in terms of the Act. The 

Applicant’s contention that the Applicant acted in good faith, as referred to 

in paragraph 47.2 of the Founding Affidavit for leave to appeal (Page 695 

of Bundle 9) cannot, with respect, be accepted. 

 

35. It will be argued that the applicant is wrong in his contention in paragraph 

66 of the heads of argument that credit providers will be prejudiced by the 

judgment of the Court a quo. A court will be at liberty to depart from 

whatever impact the judgment of the Court a quo may have by reason of 

the fact that the question the applicant wishes to raise was not properly 

raised at the time. 

 

36. It will further be argued that, in the absence of an attack on the 

constitutionality of Section 89(5), Section 89(5) of the Act is not in breach 

of Section 25 of the Constitution. It is respectfully submitted that Section 
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89(5) declares that upon the declaration of a credit agreement being void 

in terms of Section 89(5)(a), the credit provider forfeits its claim to 

enrichment, if any. If no enrichment is found, an order in terms of Section 

89(5)(c)(i) should be made. If enrichment is found, it is submitted that an 

order in terms of Section 89(5)(c)(ii) should be made.  

 

37. The proposed enquiry by the Applicant would be of an academic nature. 

Should such an enquiry reveal that the Fourth Respondent has not been 

enriched, and consequently that forfeiture to the State should not be 

ordered, such would bar the Applicant in any event of instituting a claim for 

enrichment. It is respectfully submitted that the proposed enquiry cannot 

be to the benefit of the Applicant at all.  

 

See: J T Publishing (Pty) Ltd and Another v Minister of Safety 

 and Security and Others 1997 (3) SA 514 (CC) (1996 (12) 

BCLR 1599) Union Wine Ltd v E Snell and Co Ltd 1990 (2) SA 

189 (C) 

38. It will further be argued that the Applicant had a proper opportunity in the 

Court a quo to exercise its right to a fair hearing. The Applicant failed to 

exercise such right.  
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39. In light of the aforesaid, the Fourth Respondent submit that the application 

for leave to appeal should be dismissed with costs, including the costs of 

two counsel. 

 

DATED AT PRETORIA on this the               day of JANUARY 2011. 

 

 

________________________________ 

Q PELSER SC 
 
 
_________________________________ 
NC HARTMAN 
FOURTH RESPONDENT’S COUNSEL 
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