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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

CC CASE NUMBER:

SCA CASE NUMBER: 485/2009

OPA CASE NUMBER: 6712/2008

In the application between:

CHERANGANI TRADE & INVEST 107 (PTY) LIMITED                  APPLICANT

and

ALAN CLIFFORD MASON N.O.                       FIRST RESPONDENT

JAMES CLIFFORD MASON N.O.                           SECOND RESPONDENT

THOMAS ALAN MASON N.O.                                  THIRD RESPONDENT

ALAN CLIFFORD MASON                                       FOURTH RESPONDENT

JILL EGREMONT MASON                                    FIFTH RESPONDENT

FOURTH RESPONDENT’S OPPOSING AFFIDAVIT

I the undersigned 

Stephanus Corneluis Vercueil

do hereby make oath and state

1.

1.1 I  am a practicing  attorney,  practicing  as  such under  the  name S C Vercuiel 
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Attorneys,  at  Menlo  Law  Chambers,  Number  49,  11th Street,  Menlo  Park, 

Pretoria, GAUTENG.

1.2 The facts contained herein are within my personal knowledge, unless otherwise 

stated or apparent from the context, and are to the best of my knowledge both 

true and correct. 

2.

2.1 I am the attorney of record for the Fourth Respondent, Mr. Alan Clifford Mason.

2.2 The Fourth Respondent has duly authorised me to depose to this affidavit for and 

on his behalf, and to oppose this application by the Applicant. 

2.3 I have been the attorney of record of the Fourth Respondent since the inception 

of the application under case number: 6712/2008 in the Court below. 

2.4 I am advised by the attorney of record, acting on behalf of the First and Second 

Respondents,  that  the  First  and  Second  Respondents  do  not  oppose  this 

application  by  the  Applicant,  as  the  orders  sought  by  the  Applicant  in  this 
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application, has no effect on the relief granted in the Court below pertaining to 

them.

3.

Where  I  make  legal  submissions,  I  do  so  from  my  own  personal  experience  and 

knowledge and on the advice of counsel.

Point in liminé

4.

4.1 In terms of Rule 19(2) of the Rules of this Honourable Court, an application such 

as this one for leave to appeal is to be brought within 15 (fifteen) days of the 

order against which the appeal is sought to be brought.

4.2 The order in question was handed down by His Lordship Mr Justice Jordaan on 

12 March 2009, whilst this application is dated 11 December 2009.
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4.3 No application for condonation has been brought by the Applicant.

4.4 In the premises, I respectfully submit that this application is out of time and ought 

to be dismissed on this ground alone.

The merits

5.

I will hereinafter refer to the National Credit Act, Act No. 34 of 2005, as “the National 

Credit Act”.

6.

Before  I  deal  with  the  individual  allegations  contained  in  the  Founding  Affidavit,  I 

respectfully state the following:
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6.1 It is clear that the Applicant does not place the constitutionality of Section 89(5) 

of the National Credit Act in issue in this application.

6.2 The Applicant, in effect, requests that the Order of the Honourable Court a quo, 

namely  the  forfeiture  of  the  Applicant’s  purported  rights  under  the  credit 

agreement to the State, be referred back to the High Court for an enquiry under 

Section 89(5)(c) of the National Credit Act.

6.3 I respectfully point out that the Applicant has at no stage prior to the launching of 

this application placed the constitutionality of the procedure of the Honourable 

Court below and/or any part of the Order of the Court a quo in issue. 

6.4 I further respectfully state that the Applicant did not request this contemplated 

enquiry in the Court below. The Applicant further did not raise this issue in its 

application for leave to appeal either in the Court below, or in the Supreme Court 

of Appeal of South Africa.

7.

7.1 In paragraph 42 of the Founding Affidavit, the deponent makes the submission 

that  the  word  “must” in  Section  89(5)  of  the  National  Credit  Act  should  be 

understood  to  confer  a  discretion  on  the  Honourable  Court  in  cancelling  a 

consumer’s rights or ordering forfeiture to the State in accordance with Section 

89(5) of the National Credit Act. 
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7.2 The deponent further submits that absent such an interpretation, the result of an 

order of forfeiture may be arbitrary and unjust. 

7.3 The deponent further submits that the word “must” is to be interpreted to mean 

“may” and in this regard refers to the judgments of this Honourable Court in the 

matter of Mohunram and another v National Director of Public Prosecutions 

and another1 and that of the Supreme Court of Appeal in the matter of National 

Director of Public Prosecutions v R O Cook Properties (Pty) Ltd2.  In this 

regard, I make the following submissions:

7.3.1 Both  of  these  matters  deal  with  section  50(1)  of  the  Prevention  of 

Organised Crime Act,  Act No. 121 of 1998 (“POCA”),  which gives a 

court the power to order forfeiture to the State of  certain property in 

certain circumstances;

7.3.2 Section 50(1) makes use of the word “shall” and not “must”, the latter word 

being of a more peremptory nature than the former;

7.3.3 Section  50(1)  of  POCA  expressly  states  that  the  High  Court  “shall,  

subject  to  section  52” order  forfeiture  of  the  property  in  question. 

Section 52 makes provision for owners or other persons with interests in 

the  said  property  to  apply  for  exclusion  of  their  interests  from  the 

operation  of  a  forfeiture  order  i.e.  “the  innocent  or  ignorant  owner” 
1 2007 (4) SA 222 (CC).

2 2004 (2) SACR 208 (SCA).



7

defence.

7.3.4 In the premises, Section 50(1) of POCA has a built in discretion for the 

court to exercise, despite the use of the word “shall” by the Legislature.

7.4 It is respectfully submitted that the stipulations of Section 89(5) of the National 

Credit Act, are peremptory, and doesn’t allow for the exercising of a discretion as 

is the case with Section 50(1) of POCA and as suggested by the Applicant. The 

legislature used the word “must”, and it is respectfully submitted that the use of 

such word excludes a discretion. 

See: S v POUROULIS AND OTHERS 1993 (4) SA 575 (W) at 594 and 595

7.5 I respectfully submit that the intention of the legislature in Section 89(5) of the 

National Credit Act is clear and unambiguous, and that Section 89(5) does not 

confer a discretion of the Court relating to the cancellation and/or the granting of 

a forfeiture order, if the provisions of Section 89(2) of the National Credit Act are 

met. If  an agreement is found to be unlawful,  the credit  provider will  have no 

recourse against the consumer.

7.6 I  respectfully  further  submit  that  the  only  enquiry  that  Section  89(5)  of  the 

National Credit Act envisages, is an enquiry as to whether a credit agreement is 

unlawful in terms of Section 89(2) of the National Credit Act.
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7.7 Once the Court has found a credit agreement to be unlawful, the Court has no 

discretion,  and  must,  with  respect,  order  in  terms  of  Section  89(5)(c)  of  the 

National Credit Act that all purported rights of the credit provider under that credit 

agreement, to recover any money paid or goods delivered to, or on behalf of, the 

consumer in terms of  that agreement,  are either cancelled or  forfeited to the 

state. If the Court concludes that the mere cancelling of those purported rights in 

the circumstances would  unjustly  enrich  the  consumer,  the Court  must  order 

forfeiture in favour of the State. 

7.8 Forfeiture towards the State has no effect on the cancelled purported rights of the 

credit provider, and is only to the detriment of the consumer, as the State will be 

able to claim from the consumer. 

7.9 It is respectfully submitted that as such a credit  provider has no direct and/or 

indirect interest in an Order in terms whereof forfeiture to the State is ordered. 

7.10 It is respectfully submitted that should the matter be referred back to the High 

Court for an enquiry in terms of Section 89(5)(c) of the National Credit Act, that it 

would not effect the cancellation of the purported rights of the Applicant. 

7.11 It  is  respectfully  submitted that whether  the Honourable Court  a quo ordered 

forfeiture to the State, or not, that the Applicant is divested of his purported rights 

to recover any monies from the Fourth Respondent, and as such that the relief 

sought by the Applicant is purely of an academic nature, and does not in any way 
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effect the cancellation of the purported rights of the Applicant under the credit 

agreement with the Fourth Respondent. 

8.

8.1 The Honourable Court is respectfully referred to the preamble of the National 

Credit  Act  and specifically  that  the  purpose of  the  Act  is  inter  alia stated  as 

follows:

8.1.1 “to prohibit certain unfair credit and credit-marketing practices”; 

8.1.2 “to promote responsible credit granting and use and for that purpose to 

prohibit reckless credit granting”;

8.1.3 “to establish national norms and standards relating to consumer credit”;

8.1.4 “to  promote  a  consistent  enforcement  framework  relating  to  consumer  

credit”; 

8.2 The  Honourable  Court  is  further  respectfully  referred  to  the  purpose  of  the 

National  Credit  Act,  as  set  out  in  Section  3(c)(ii),  (3)(d)  and (3)(e)(iii)  of  the 

National Credit Act.

8.3 In light of the preamble and the stipulations of the Act, and the interpretation of 



10

the  Act  which  the  Applicant  requests  this  Honourable  Court  to  make,  I  am 

respectfully of the view that it is necessary to place the agreements between the 

Applicant and the First to Fourth Respondents before this Honourable Court. 

8.4 I  attach  the  Loan  Agreement  and  the  Purchase  Agreement  between  the 

Applicant  and  the  First  to  Fourth  Respondents  hereto  as  Annexures   and 

respectively.

8.5 The Honourable Court is respectfully referred to the following relevant portions of 

the agreements:

8.5.1 The Loan Agreement:

8.5.1.1 In terms of Clause 1.1.2 of the annexure to the loan agreement, 

the  Applicant  was  entitled  to  payment  of  the  amount  of 

R  250  000.00  as  a  levy  (“heffingsfooi”)  for  entering  into  the 

agreement.  In  this regard the Honourable Court  is  respectfully 

referred  to  the  stipulations  of  Sections  100  and  102  of  the 

National  Credit  Act,  prohibiting  charges  in  excess  of  charges 

allowed  in  terms  of  the  Act,  as  well  as  Chapter  5  of  the 

regulations in GN R489 in Government Gazette 28864 of May 

2006.

8.5.1.2 In terms of Clause 4.2 of the annexure to the loan agreement, the 
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parties agreed to the cession of all securities, including the loans 

of First National Bank Limited. 

8.5.1.3 In terms of Clause 4.3 of the annexure to the loan agreement the 

parties  agreed  that  should  the  First  to  Fourth  Respondents 

default in terms of the loan agreement (i.e. not repay the full loan 

amount within 120 days), that the Applicant will have four options 

as follows:

8.5.1.3.1 The Applicant  would  have the right  to  execute the 

mortgage loans. (Clause 4.3.1)

8.5.1.3.2 To  sell  the  two  properties  with  bond  numbers: 

B2723/2005 and B8806/2004 either out of hand, or 

by public auction. (Clause 4.3.2)

8.5.1.3.3 To sell the said properties with bond numbers out of 

hand, and/or by way of public auction. (Clause 4.3.3)

8.5.1.3.4 To execute the sale agreements, annexed hereto as 

Annexure “B”. (Clause 4.3.4.1)

8.5.1.4 In terms of  Clause 4.3.4.2 the parties purported to  agree that 

notwithstanding the value of the properties so purchased, that the 
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Applicant would be entitled to the full value thereof. In this regard 

the Honourable Court is respectfully referred to the fact that in the 

Court  a quo the Respondents alleged that the value of the two 

immovable  properties  were  substantially  more  than  the  loan 

account,  even  if  the  levy  of  R  250  000.00  is  included  in  the 

principal debt. According to the valuations of the First to Fourth 

Respondents  in  the  application  in  the  Court  below,  the  three 

properties  in  question  was  valued  in  the  amount  of 

R 4 295 300.00.

8.5.2 The Purchase Agreement:

8.5.2.1 In terms of Clause 18.1 of the Purchase Agreement, the parties 

agreed that the purchase agreement is suspended in toto subject 

to the conditions contained in clauses 18.1.1 to 18.1.3.

8.5.2.2 In terms of Clause 18.2, the purchase agreement will  become 

binding and enforceable if the First to Fourth Respondents fail to 

make payment in accordance with the loan agreement.

8.6 The Applicant elected to enforce the purchase agreement due to the default of 

the First to Fourth Respondents to make payment in accordance with the loan 
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agreement, and approached the Court below for enforcement of the purchase 

agreement. 

8.7 Taking into account that the amount of R2 411 482.80 was actually advanced by 

the  Applicant  on  behalf  of  the  Respondents,  and  the  valuation  of  the  three 

properties listed in the purchase agreement, as valuated by the Respondents in 

the  amount  of  R  4  295  300.00,  the  Applicant  stood  to  make  a  profit  of 

R 1 883 817.20.

8.8 It  is  respectfully  submitted that this is exactly the kind of  transaction that the 

National Credit Act prohibits, as being unfair and unscrupulous. 

8.9 In addition to the above the Honourable Court is also respectfully referred to the 

fact that the Applicant stated in the Replying Affidavit in the Court below, that the 

Applicant has also entered into other credit transactions, of which no information 

was supplied to the Court below. In this regard the deponent on behalf of the 

Applicant, stated the following in paragraph 6.5(g) of the Replying Affidavit:

“Die  Applikant  het  al  by  geleentheid  geld  geleen  aan  persone  of  

instansies, maar is dit nie die besigheid van die Applikant nie. Voormelde 

lenings was gedoen in die normale loop van sake soos lenings tussen  

partye en instansies in die allerdaagse handel geskied.”
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8.10 It is respectfully submitted that Section 89(5) of the National Credit Act intends to 

provide  for  a  penalty  in  circumstances when a  credit  provider  enters  into  an 

unlawful credit agreement. The penalty is that the credit provider will lose any 

rights to claim against the consumer. Forfeiture in favour of the State does not 

affect the penalty to the credit provider.

9.

I respectfully wish to answer to the individual submissions by the deponent on behalf of 

the Applicant as follows:

The Founding Affidavit

AD PARAGRAPHS , , , , , , ,  AND THEREOF:

Save to deny that all of the legal submissions made in the Founding Affidavit are true 

and correct, the content hereof is admitted.

10.

AD PARAGRAPH  THEREOF:

It is denied that His Lordship Mr Justice Jordaan incorrectly and/or failed to interpret the 

provisions of Section 89(5) of the National Credit Act in accordance with Section 39(2) 

of the Constitution.
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11.

AD PARAGRAPH  THEREOF:

11.1 I respectfully differ with the Applicant’s interpretation of Section 89(5), insofar as 

the Applicant alleges that Section 89 allows the Honourable Court  “the power”, 

and therefore a discretion, to order that the credit agreement in question is void 

from the date it was entered into and cancellation and/or forfeiture to the State of 

the credit provider’s rights under the said agreement. 

11.2 It  is  respectfully  submitted that the only enquiry that the Act envisages is an 

enquiry  into  the  unlawfulness  of  a  credit  agreement.  Once  this  has  been 

established by the Honourable Court, the Court must order that that the credit 

agreement is void, and must order that all purported rights of the credit provider 

under that credit agreement to recover monies paid, or goods delivered to the 

consumer, are either:

11.2.1Cancelled; or

11.2.2Forfeited to the state, if the Court concludes that cancelling those rights in 

the circumstances would unjustly enrich the consumer. 

12.

AD PARAGRAPH  THEREOF:
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12.1 It is respectfully submitted that Section 89(5) is peremptory, and does not grant 

the Honourable Court the discretion to make orders in terms of Section 89(5)(a), 

(b) or (c), and that in terms of Section 89(5) the Court must make such orders if a 

credit agreement is found to be unlawful. 

12.2 The Applicant does not dispute that the agreement in question was unlawful.

12.3 The Applicant does not approach this Honourable Court for a declaration as to 

the constitutionality of Section 89(5) or 89(5)(c) in particular.

12.4 Section 89(5)(c) states that if a credit agreement is unlawful, “a court must order 

that all the purported rights of the credit provider to recover any money paid or  

goods delivered to, or on behalf of, the consumer in terms of that agreement are  

either” cancelled or forfeit to the State.

12.5 In this light, I respectfully submit that a discretion is afforded to a Court to order 

either the cancelation of the credit provider’s rights, or that the rights to recover 

be forfeit to the State, and that either one of such orders must follow, once the 

Court has reached the conclusion that a credit agreement is unlawful, in terms of 

Section 89(2). 

12.6 It is thus denied that there is a discretion as to whether or not to enforce Section 

89(5)(c) of the National Credit Act.
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13.

AD PARAGRAPH  THEREOF:

The content hereof is admitted. I do however wish to point out the following:

13.1 Whether or not the Court orders forfeiture to the State, the Applicant will still have 

no recourse against the Fourth Respondent, and as such, the Applicant would 

receive no benefit from any further enquiry. 

13.2 It  is  further  respectfully  submitted  that  the  Honourable  Court  below  duly 

considered the question of possible enrichment of the Fourth Respondent and 

thus ordered forfeiture to the State of the Applicant’s rights under the agreement.

13.3 Should  the  Applicant  be  successful  in  this  application,  and  the  Court  below 

should  even in  future find that  the Fourth  Respondent  would  not  be unjustly 

enriched, this will,  with  respect,  have no effect  on the cancelled rights of the 

Applicant.

14.

AD PARAGRAPH  THEREOF:

14.1 I respectfully refer the Honourable Court to the unfair and harsh stipulations of 

the agreements, as dealt with above.
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14.2 It is correct that the Applicant paid the amount of R 2 411 482.80 on behalf of the 

Respondents, at a time where the First to Fourth Respondents’ properties would 

have been sold in execution. 

14.3 In terms of the agreements the Applicant would receive an astronomical profit if 

the Respondents should default, as already referred to above. 

14.4 The  Applicant,  due  to  the  default  of  the  Respondents,  elected  the  option 

contained  in  Clause  4.3.4.1  of  the  annexure  to  the  loan  agreement,  and 

exercised  its  option  to  continue  with  the  sale  agreements.  This  would  result 

therein that the Applicant obtained and became owner of three properties worth 

in the amount in excess of approximately R 4.3 million for a total loan amount of 

approximately R 2.4 million. 

14.5 It is respectfully submitted that the Applicant did not only seek to protect itself 

against  the  risk  of  default  by  the  Respondents  in  the  agreements  already 

attached hereto, but sought and contracted an unscrupulous profit. 

14.6 It is respectfully denied that the Honourable Court below failed to appreciate the 

nature of its powers and duties pertaining to forfeiture. The Honourable Court 

below found in paragraph 37 of the judgement that the Fourth Respondent would 

unjustly be enriched if  the Applicant’s purported rights were not  forfeit  to  the 

State.
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14.7 Had  forfeiture  to  the  State  not  been  ordered,  the  Applicant’s  rights  would 

nevertheless have been cancelled, and the Fourth Respondent would have been 

in a better position in not having any obligations toward any entity.

15.

AD PARAGRAPH  THEREOF:

15.1 The Applicant does not approach this Honourable Court for a declaration as to 

the constitutionality of the civil  forfeiture, as contained in Section 89(5) of the 

National Credit Act. 

15.2 It  is  respectfully  denied  that  the enquiry  requested by the  Applicant  has any 

relevance and/or bearing to the arbitrary deprivation of property as the loss of the 

credit provider’s right to restitution is expressly provided for in the National Credit 

Act and operates as a penalty against the credit provider in question, for entering 

into an unlawful credit agreement.

15.3 It is respectfully submitted that the Applicant was fairly heard in the Court a quo, 

as well as the Supreme Court of Appeal. At no stage did the Applicant raise the 

issue of the enquiry sought in this application.

15.4 It is respectfully denied that Sections 25 or 34 of the Constitution are applicable 

to the enquiry sought by the Applicant in this application.
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16.

AD PARAGRAPH  THEREOF:

16.1 I have also been advised that it would be inappropriate for the Applicant in the 

present case to seek direct access to this Court for an order declaring Section 

89(5)(c) of the National Credit Act to be unconstitutional. 

16.2 It is respectfully submitted that the enquiry envisaged by the Applicant would not 

have any effect on the cancelled purported rights of the Applicant. 

16.3 It  is  not  in  dispute  that  the  credit  agreement  between  the  Applicant  and the 

Fourth Respondent is unlawful, as provided for in Section 89(2)(d) of the National 

Credit  Act.  As  such  either  cancellation  of  the  Applicant’s  purported  rights  or 

forfeiture to the State must, with respect, follow.

17.

AD PARAGRAPH  THEREOF:

The content hereof is admitted.

18.

AD PARAGRAPH  THEREOF:
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16.1 Save to state that the auctioneer referred the Fourth Respondent to the deponent 

on  behalf  of  the  Applicant  and  that  the  First  Respondent  alleges  that  the 

deponent on behalf of the Applicant suggested the scheme, as reflected in the 

agreements, the content hereof is admitted. 

16.2 I further respectfully state that until the referral of the Fourth Respondent to the 

Applicant  by  the  auctioneer,  the  Fourth  Respondent  was  unaware  of  the 

existence of the deponent on behalf of the Applicant and/or the Applicant.

19.

AD PARAGRAPH  THEREOF:

19.1 I respectfully refer the Honourable Court to the agreements attached hereto as 

Annexure “A” and  “B”,  as well  as to what  has already been set out in this 

regard.

 

19.2 The Applicant only loaned the amount of R 2 411 482.80 to the First to Fourth 

Respondents. The amount of R 250 000.00 represents a separate levy. 

20.

AD PARAGRAPHS  AND  THEREOF:

The  content  hereof  is  admitted  insofar  as  it  correctly  accords  with  the  events  in 

question.
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21.

AD PARAGRAPH  THEREOF:

21.1 It is admitted that the Respondents inter alia raised the defences set out in this 

paragraph. The First to Fourth Respondents also raised further defences, which I 

am advised are not relevant to these proceedings. 

21.2 I also confirm that the Fourth Respondent specifically raised the defence that 

various of the stipulations in the loan agreement were unlawful, inter alia in terms 

of Section 91 of National Credit Act, as also dealt with in paragraph 30 of the 

judgment of the Court below. 

22.

AD PARAGRAPHS , 24 AND THEREOF:

The content hereof is admitted.

23.

AD PARAGRAPH 26 THEREOF:

The two orders were made in accordance with Section 89(5)(a) and (c) of the Act.

24.
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AD PARAGRAPH 27 THEREOF:

I take note of the content hereof.

25.

AD PARAGRAPHS 28 AND 29 THEREOF:

The content hereof is admitted.

26.

AD PARAGRAPH 30 THEREOF:

26.1 In  this  paragraph  the  deponent  on  behalf  of  the  Applicant  states  that  he  is 

aggrieved by the finding of the Honourable Court below in paragraph 35(d) of the 

judgment, relating to the declaration by the Honourable Court  a quo as to the 

unlawfulness of the agreements between the Applicant and the Respondents due 

to  the  non-registration  of  the  Applicant  as  a  credit  provider.  It  is  respectfully 

submitted  that  the  Applicant  is  not  entitled  to  raise  this  issue  in  these 

proceedings and indeed has not.

26.2 Save as aforesaid, the content hereof is admitted.

27.

AD PARAGRAPH 31 THEREOF:
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27.1 AD   31.1 AND 31.2:  

The Respondents’  obligations  to  First  National  Bank were  not  as  onerous or 

unfair as were the agreements entered into with the Applicant, nor were they 

unlawful as was the case with the agreements entered into with the Applicant. It 

is for the reason that the mortgage bonds with First National Bank were lawful 

that the Respondents would not  have been able to  raise the same defences 

against  the  bank that  it  raised against  the  Applicant.  Save  as  aforesaid,  the 

content hereof is admitted.

27.2 AD 31.3:  

The Fourth Respondent has always been the owner of the immovable properties. 

The debt  owing to  First  National  Bank was  indeed paid  by the  Applicant.  In 

Section  89(5)  the  legislature  introduced  the  penalty  for  non-registration  in 

accordance with the National Credit Act, namely cancellation of the Applicants 

purported rights or forfeiture of those purported rights to the State. The position 

of the Fourth Respondent has not been improved, as the State has obtained the 

right to claim from the Fourth Respondent due to the forfeiture order that was 

granted by the Honourable Court below. In so doing, the Honourable Court below 

also failed to enforce the agreement pertaining to the Applicant taking ownership 
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of the Respondents’ property.

27.3 AD 31.4:  

Payment was made by the Applicant to First National Bank Limited in terms of 

the cession agreement between First National Bank and the Applicant. For the 

convenience of the Honourable Court the said cession agreement is attached 

hereto as Annexure “C”. I am advised that as such, no enrichment claim would 

have vested against the Fourth Respondent.  The National Credit Act expressly 

creates a penalty in terms of Section 89(5)(c) for a credit provider such as the 

Applicant.

28.

AD PARAGRAPH 32 THEREOF:

I respectfully submit that the provisions of Section 89(5)(c) are indeed peremptory. 

See: GEUE AND ANOTHER v VAN DER LITH AND ANOTHER 2004 (3) SA 

333 (SCA)

29.

AD PARAGRAPH 33 THEREOF:
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I  respectfully  differ  from  the  submissions  made  on  behalf  of  the  Applicant  in  this 

paragraph, and refer to what has already been set out above. 

30.

AD PARAGRAPH  THEREOF:

30.1 It is respectfully submitted that the Honourable Court a quo correctly interpreted 

Section 89(5)(c). The Court a quo found the agreements to be unlawful in terms 

of  Section  89(2)  of  the  National  Credit  Act,  and  as  such  made the  order  of 

forfeiture to the State. 

30.2 The Honourable Court found in paragraph 37 of the judgement that cancelling 

the purported rights of the Applicant without forfeiture to the State would in the 

circumstances unjustly enrich the Fourth Respondent and as such did undertake 

the enquiry it was required to.

30.3 It is respectfully submitted that the finding of the Honourable Court below that 

forfeiture to the State should be ordered, has no effect on the cancellation of the 

Applicant’s rights. 

30.4 I respectfully submit that the penalty to a credit provider, as contained in Section 

89(5)(c) of the National Credit Act, for entering into an unlawful agreement, does 

not allow for an enquiry into the proportionality of any proposed order.  
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31.

AD PARAGRAPH 34 THEREOF:

I respectfully disagree that such an alleged enquiry is required in terms of Section 89(5) 

of the National Credit Act. The terms of section 89(5) are clear and unambiguous.

32.

AD PARAGRAPHS 35 AND 36 THEREOF:

32.1 It  is  respectfully  submitted  that  the  stipulations  of  Section  89(5)  does  not 

envisage an enquiry as set out by the Applicant. 

32.2 The right to restitution is not a right to property as envisaged by section 25 of the 

Constitution. Even if it were (which is denied), it is denied that the deprivation is 

arbitrary  –  the  deprivation  flows  from the  unlawful  nature  of  the  agreements 

entered into by the Applicant and constitutes a penalty for entering into same.

32.3 It is respectfully submitted that the Applicant had full opportunity in the Court  a 

quo to be heard relating to the forfeiture to the State. 

33.

AD PARAGRAPH 37 THEREOF:

33.1 I respectfully submit that the Applicant is not in these proceedings entitled to, and 
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does indeed not,  raise the issue of the constitutionality of  Section 89(5),  with 

reference to Section 25(1) of the Constitution.

33.2 I respectfully submit that Section 89(5) constitutes a penalty stipulated by the 

legislature for unregistered credit providers. 

33.3 I  respectfully submit  that there can be no effect  on the Applicant whether  an 

order for  forfeiture towards the State is granted, as the Applicant’s rights are 

cancelled if the agreement is found to be unlawful in terms of the provisions of 

Section 89(2). 

34.

AD PARAGRAPH 38 AND 39 THEREOF:

34.1 I  am also  advised  that  the  interpretation  of  legislation  in  conformity  with  the 

Constitution is always a constitutional issue. 

34.2 On the other hand, the provisions in question are clear and unambiguous and 

were correctly applied by the court a quo.

34.3 The  proper  recourse  for  a  person  aggrieved  in  circumstances  such  as  the 

Applicant is to have challenged the constitutionality of the provisions in question. 
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As stated earlier, the Applicant has done no such thing, despite knowing - at the 

outset - that the Respondents had raised defences under the National Credit Act. 

For this reason, the Applicant was at all times aware that an order in terms of 

Section 89(5)(c) against it was possible.

 

35.

AD PARAGRAPH 40 THEREOF:

35.1 In the case mentioned herein, this Honourable Court was dealing with the second 

stage of a constitutional  enquiry,  namely once a right contained in the Bill  of 

Rights is found to have been infringed, it might yet be saved from a declaration of 

invalidity  or  unconstitutionality  if  can  be  found to  be  justified  in  terms of  the 

limitation clause, namely section 36 of the Constitution.

35.2 As stated earlier,  the Applicant has not challenged the constitutionality of  the 

provisions in question. I am however advised that the Applicant has not identified 

a right that can be said to have been infringed by Section 89(5) of the National 

Credit Act, the Applicant not having been deprived of any property rights and 

having had access to court in having this dispute resolved. 

35.3 In any event, even if an infringement of a right contained in the Bill of Rights can 

be said to have been infringed (which is denied), it is respectfully submitted that 

the means of imposing a penalty on a provider of credit of an unlawful nature 

bears an appropriate relationship to the ends, namely the legitimate objective of 
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the purpose and objects of the National Credit Act (as contained in the preamble 

and Section 3 thereto).

36.

AD PARAGRAPH 41 THEREOF:

I respectfully differ with the submissions made in this paragraph for reasons already 

stated in this affidavit.

37.

AD PARAGRAPH 42 THEREOF:

37.1 I refer to what I have already stated in this regard hereinabove.

37.2 The Honourable Court is particularly referred to the fact that, in terms of POCA, 

the word “shall” is used in Section 50(1), and not the word “must”. Also, Section 

50(1) expressly contains provision for the exercise of a discretion, in that it is 

expressly made subject to Section 52.

38.

AD PARAGRAPH 43 THEREOF:

I take note of the content of this paragraph and submit that the case mentioned herein 

has no bearing on the circumstances of this case.
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39.

AD PARAGRAPH 44 THEREOF:

39.1 Section 89(5) is not silent on the issue that a court is required to undertake an 

enquiry into whether ordering cancellation of the credit provider’s rights would 

unjustly enrich a consumer. If it were to be the case, the court is required to order 

forfeiture  of  the  said  rights  to  the  State.  In  this  matter,  the  court  a  quo did 

undertake this very enquiry.

39.2 There is no basis for  the exercising of  a discretion under Section 173 of the 

Constitution to read a further enquiry into Section 89(5)(c) of the National Credit 

Act which does not exist.

40.

AD PARAGRAPH 45 THEREOF:

I respectfully differ with the content of this paragraph for reasons already stated in this 

affidavit.

41.

AD PARAGRAPH 46 THEREOF:

From the  facts  and  legal  submissions  stated  and  made  hereinabove,  I  respectfully 
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submit  that  the  Applicant  does  not  have  a  reasonable  prospect  of  success  in  the 

Appeal. 

42.

AD PARAGRAPH 47 THEREOF:

It is denied that it is in the interests of justice for leave to appeal to be granted, more 

particularly in that:

42.1 The Applicant did not by any means advance a loan to the Respondents in good 

faith. The Respondents found themselves in a position of not being able to make 

their monthly bond payments. First National Bank was on the verge of selling 

these properties. 

42.2 The Applicant paid to First National Bank the amounts outstanding on the bonds. 

42.3 The Respondents were required to repay to the Applicant the entire amount paid 

to First National Bank within 120 days, as well as a further amount of R 250 000-

00, despite the fact  that the Applicant was aware that the Respondents were 

unable to make their monthly payments. 

42.4 Should  the  Respondents  not  make  payment  within  the  stipulated  time  frame 

(which was likely and in fact happened), the Applicant would have been entitled 

to sell and/or take transfer of the properties in question without even needing the 

signature of  the Respondents, despite the fact that the value of the properties far 
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exceeded – in fact, almost doubled – the amount paid by the Applicant to First 

National Bank.

42.5 The  Applicant  took  advantage  of  persons  in  dire  straits.  Had  there  been  no 

judicial  intervention,  the  Applicant  would  “have  made  a  killing”,  proverbially 

speaking. It  would have acquired and/or been entitled to sell  properties worth 

almost twice as much as the so-called loan it advanced.

42.6 On  the  Applicant’s  own  admission  in  this  affidavit  and  as  appears  from  the 

papers filed in the court a quo, this is not the first time the Applicant has entered 

into  transactions  of  this  nature.  In  fact,  the  auctioneer  directs  persons  in 

desperate need such as the Respondents to the Applicant.

42.7 That the Applicant has been forced to pay a penalty of R 2m in this instance has 

not in any way enriched the Respondents. The money was paid to First National 

Bank and not to the Respondents. The Respondents are obliged to pay the same 

amount to the State.

42.8 The Applicant did not raise the constitutionality of Section 89(5) in the Court  a 

quo. 

43.

AD PARAGRAPH 48 THEREOF:
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In light of the aforesaid the Honourable Court is respectfully requested to dismiss the 

application for Leave to Appeal, with costs. 

________________________________
STEPHANUS CORNELUIS VERCUEIL

I CERTIFY THAT THE APPLICANT HAS ACKNOWLEDGED THAT HE KNOWS AND 
UNDERSTAND THE CONTENTS OF THIS AFFIDAVIT WHICH WAS SIGNED AND 
SWORN  TO  BEFORE  ME  AT  THIS          DAY  OF  JANUARY  2010  UNDER 
COMPLIANCE WITH THE REGULATIONS CONTAINED IN GOVERNMENT NOTICE 
NO R1258 DATED THE 21ST JULY 1972.

                                                                             _________________________
                                                                    COMMISSIONER OF OATHS
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