
 1 IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

CC CASE NUMBER:                    
SCA CASE NUMBER:  485/2009

OPA CASE NUMBER:  6712/2008

In the application between: -

CHERANGANI TRADE & INVEST 107 (PTY) LIMITED Applicant

and

ALAN CLIFFORD MASON N.O. First Respondent
JAMES CLIFFORD MASON N.O. Second Respondent
THOMAS ALAN MASON N.O. Third Respondent
ALAN CLIFFORD MASON Fourth Respondent
GILL EGREMONT MASON Fifth Respondent

FOUNDING  AFFIDAVIT

I, the undersigned,

CHRISTIAAN  JOHANNES  BOTHA  BARNARD

do hereby make oath and state as follows: -

1. I am an adult male businessman and farmer residing at the farm Bagamoya, 

Glen District, Bloemfontein, Free State Province.
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2. I am a director of the Applicant and I am duly authorised by the Applicant to 

depose to this affidavit and to launch this application on the Applicant’s behalf.  

3. The  facts contained in this affidavit  fall  within my personal knowledge, save 

where the contrary clearly appears, and are to the best of my belief both true 

and correct.  Where I make legal submissions, I do so on the advice of my legal 

advisors.

THE PARTIES

4. The Applicant  is  CHERANGANI  TRADE AND INVEST 107 (PTY)  LIMITED 

(REGISTRATION NUMBER 2007/203136/07), a private company with limited 

liability, duly incorporated in accordance with the company laws of the Republic 

of South Africa with its registered address and its principal place of business 

situate at farm Bagamoya, Glen District, Bloemfontein, Free State Province.

5. The First Respondent is ALAN CLIFFORD MASON N.O., an adult male farmer 

residing on the farm Holfontein 1,  district  Vanderbijlpark,  Gauteng Province. 

The  First  Respondent  is  cited  herein  in  his  capacity  as  one  of  the  duly 

appointed  trustees  of  the  Selous  Estate  Property  Trust  (IT3090/99)  (“the 

Trust”).  



- 3 -

6. The Second Respondent is JAMES CLIFFORD MASON N.O., an adult male 

farmer, residing at farm Holfontein 1, district Vanderbijlpark, Gauteng Province. 

The Second Respondent  is  cited  herein  in  his  capacity  as one of  the  duly 

appointed trustees of the Trust.

7. The Third Respondent is THOMAS ALAN MASON N.O., an adult male farmer, 

residing at farm Holfontein 1, district Vanderbijlpark, Gauteng Province.  The 

Third Respondent is cited herein in his capacity as one of the duly appointed 

trustees of the Trust.

8. The Fourth Respondent is ALAN CLIFFORD MASON, an adult male farmer, 

residing at the farm Holfontein 1, district Vanderbijlpark, Gauteng Province.  

9. The Fifth Respondent is GILL EGREMONT MASON, an adult female, residing 

at the farm Holfontein 1, district Vanderbijlpark, Gauteng Province.  The Fifth 

Respondent is cited herein, as she was in the Court below, for any interest that 

she may have in this matter.  I do however point out that in the Court below and 

in  the  Supreme Court  of  Appeal  the  Fifth  Respondent  took  no  part  in  the 

proceedings. The Fourth and Fifth Respondents were previously married, but 

were, according to the Fourth Respondent, divorced. 

NATURE OF THIS APPLICATION

10. This  application  turns  on  the  proper  interpretation  and  application  of  
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Section 89(5) of the National Credit Act, 34 of 2005 (“the Act”) in accordance 

with the requirements of Section 39(2) of the Constitution.  

11. In terms of the provisions of Section 89(5) of the Act a court that decides that a 

credit agreement is unlawful (as in the present case) has the power to order 

that:

11.1 the credit agreement is void as from the date it was entered into; and

11.2 the rights of the credit provider (the Applicant in this case) under the 

credit  agreement  are  cancelled,  unless  doing  so  would  in  the 

circumstances result in the consumer being unjustly enriched; or

11.3 if  the  cancellation  of  the  credit  provider’s  rights  under  the  credit 

agreement would result in the consumer being unjustly enriched in the 

circumstances,  that  the  credit  provider’s  rights  under  the  credit 

agreement be forfeit to the State.  

12. The  exercise  of  a  court's  power  in  terms  of  Section  89(5)(c)  of  the  Act 

postulates an enquiry into whether or not the credit agreement is unlawful. In 

addition it  postulates an enquiry by the Court,  and an exercise of a judicial 

discretion following such enquiry,  to decide whether the consumer would be 

enriched  as  a  result  of  a  cancellation  of  the  credit  provider’s  rights.  In 

performing  these  enquiries  the  Court  is  obliged  to  exercise  its  powers  in 
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accordance  with  the  provisions  of  Section  39(2)  of  the  Constitution.  The 

decision to order the cancellation of the credit provider’s rights or that the right 

to recover be forfeit to the State is logically a separate enquiry and flows only 

from a prior finding that the credit agreement is unlawful.  

13. Before a court may order the forfeiture to the State, it must reach a conclusion 

flowing from all the circumstances of the case that there would be unjustified 

enrichment to the consumer.  

14. In the present case, and in simplified terms,  the Applicant paid an amount of 

R2 411 482.80 on behalf of the Respondents (in the circumstances more fully 

described below) to First National Bank.  The Applicant did so at a time when 

the Respondents were about to lose their properties at the instance of First 

National  Bank  which  had  attached  their  properties  pursuant  to  money 

judgements  obtained  against  the  Respondents  and  had  arranged  for  the 

properties to be sold in execution. That consequence was avoided by reason of 

the loans that the Applicant made to the Respondents.  The Applicant sought to 

protect itself against the risk of default by the Respondents.  Again, this will be 

more fully described below.  The Respondents reneged on the agreements and 

the Applicant instituted proceedings to recover the money it had advanced as 

well  as  to  enforce  its  other  rights  pursuant  to  the  agreements  that  it  had 

entered into with the Respondents.  In the result, not only did the Applicant not 

recover the money advanced, but the Court declared that its right of recovery 
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was forfeit to the State.  It made this Order in circumstances where there was 

no  separate  enquiry,  or  any  enquiry  for  that  matter,  into  the  question  of 

forfeiture at all.  Indeed, I respectfully submit, the Court failed to appreciate the 

nature of its powers and duties in this regard entirely.  

15. In the circumstances, I respectfully submit that the Bill of Rights is engaged in 

at  least two respects when it  comes to the interpretation and application of 

Section 89(5)(c) of the Act. 

15.1 Firstly,  a  court  is  required  to  have  regard  to  Section  25  of  the 

Constitution and in particular the right not to be arbitrarily deprived of 

property.  

15.2 Secondly,  a  court  is  required  to  have  regard  to  Section  34  of  the 

Constitution  and  to  ensure  that  a  litigant  is  fairly  heard  before  any 

adverse judicial order is made.  

16. The argument which I,  on the Applicant’s behalf,  seek to advance is based 

upon  an  interpretation  of  Section  89(5)(c)  of  the  Act  which  preserves  its 

constitutionality.  I have been advised that it is inappropriate, in a case such as 

the present, to seek direct access to this Court for an order declaring Section 

89(5)(c) of the Act to be unconstitutional.  In the circumstances, and on the 

basis that the interpretation and application of this Section by the Court below 
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was incorrect,  I  seek an order that the matter be referred back to the High 

Court so that the appropriate enquiry, in accordance with the Bill of Rights, can 

be  conducted  into  the  question  of  cancellation  of  the  Applicant’s  right  of 

recovery or forfeiture to the State of the Applicant’s right of recovery.  

THE RELEVANT BACKGROUND

17. During  November  2007  First  National  Bank  obtained  judgment  against  the 

Respondents in the amounts of R849,928.82 and R1,248,020.35 with interest 

and costs.  The relevant immovable properties had been attached in terms of a 

warrant of execution and were to be sold in execution.

18. Shortly before the proposed execution sale at the instance of First  National 

Bank, the Fourth Respondent,  acting on the advice of  the auctioneer,  one  

Jan  Hugo,  met  with  me during  the beginning  of  March  2008.   The  Fourth 

Respondent asked me for financial assistance in order to pay the judgement 

debt owed to First National Bank in order to prevent the sale of the immovable 

properties by way of execution.

19. Following upon the Fourth Respondent’s request for financial assistance, the 

Applicant, represented by me, agreed on to advance a loan to the trust and the 

Fourth  Respondent  (“the  Respondents”).   In  essence  the  Applicant’s 

agreements with the Respondents amounted to the following:
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The Cession Agreement

19.1 First National Bank ceded its right title and interest in the judgement 

that it had obtained as well as its right title and interest in the bonds 

over  the  properties  to  the  Applicant (“the  cession  agreement”).  The 

Respondents agreed to this.

The Loan Agreement

19.2 The Applicant loaned an amount of R2 661 482.80 (“the debt”) to the 

Respondents in terms of a written agreement (“the loan agreement”).

19.3 The debt would attract interest  only if  the Respondents neglected to 

repay same within 120 days in which case the applicable interest rate 

would  be  30%  per  annum  calculated  monthly  in  advance  and 

capitalised.

19.4 In  the  event  of  the  Respondents  neglecting  to  repay  the  debt  the 

Applicant would be entitled to exercise the rights accruing to it in terms 

of  the  cession  agreement  by  selling  the  properties  and/or  taking 

transfer  of  same  in  terms  of  a  written  sale  agreement  (“the  sale 

agreement”).

19.5 In the event that the sale agreement was executed the debt would be 
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deemed to have been paid.

19.6 If  the value of the properties transferred or sold in terms of the sale 

agreement exceeded the debt and interest thereon the excess would 

be for the benefit of the Applicant.

19.7 The Respondents accepted joint and several liability for the payment of 

the debt.

19.8 The  Respondents  granted  authority  to  the  Applicant  to  sign  the 

necessary documents in order to facilitate transfer of the properties to 

the Applicant or any purchasers thereof.  

The Sale Agreement 

19.9 The Respondents sold the properties to the Applicant in terms of the 

sale agreement.

19.10 The properties were sold for:

19.10.1 R1 411 482.80 in respect of the property of the Trust; and

19.10.2 R1  000  000.00  in  respect  of  the  Fourth  Respondent’s 

properties (This amount was erroneously recorded as R2 000 

00.00 in the papers before the Court below, hence the prayer 
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for rectification).

19.11 The purchase price in respect of the properties had already been paid 

as provided for in the loan agreement.

19.12 The Respondents authorised me, on behalf of the Applicant to sign the 

necessary documents in order to facilitate transfer of the properties in 

the event of them failing to sign and execute same.

19.13 The  sale  agreement  was  subject  to  the  condition  that  the  loan 

agreement be signed, that the Applicant pay the Respondents’ debt to 

First National Bank and that the Respondents fail to comply with their 

obligations in terms of the loan agreement.

19.14 In  the  event  of  the  Respondents  complying  with  their  obligations  in 

terms of the loan agreement the sale agreement would cease to exist 

and would be null and void. If not, it would come into effect and would 

be enforceable. 

20. The Respondents failed to honour the terms of the agreements and the loan 

agreement in particular in that they failed to repay the debt.  Accordingly, on 25 

September  2008  the  Applicant  issued  an  application  in  the  Court  below 

seeking: 
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20.1 as against the First, Second and Third Respondents:

20.1.1 rectification of the purchase agreement;

20.1.2 relief enabling transfer of the farm Vryheid No 834, district 

Heilbron,  held  in  terms  of  Deed  of  Transport 

No T92444/2002; and

20.1.3 payment  of  the  amount  of  R34,358.76  together  with  mora 

interest thereon;

20.2 as against the Fourth Respondent:

20.2.1 relief  enabling  transfer  of  the  farms  Belfour  811,  district 

Heilbron, held in terms of Deed of Transport No T5947/1996 

and Die Bult 1648, district Heilbron, held in terms of Deed of 

Transport No T5947/1996; and 

20.2.2 payment from the Fourth Respondent of the amounts of:

20.2.2.1 R22,143.00;

20.2.2.2 R23,400.00;

20.2.2.3 R19,000.00;
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20.2.2.4 R8,229.02  

together with mora interest thereon.

21. The First to Fourth Respondents opposed the application.

22. The Respondents raised the following defences:

22.1 as a result of non-compliance with Section 97 of the Deeds Registries 

Act, the application was fatally defective;

22.2 the purchase agreement  on which the Applicant  relied constituted a 

void pactum commissorium and was as such unenforceable;

22.3 in terms of Section 89(2)(d) of the Act, the agreement was unlawful as 

a result of the Applicant not being a registered credit provider (It was 

common cause before the Court below that the Applicant was not so 

registered.);

22.4 the  loan  agreement  and  sale  agreement  relating  to  the  Fourth 

Respondent as well as the further related loans were unlawful in terms 

of the Act. 

23. Section 89(5)(c) of the Act provides as follows:-
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“If a credit agreement is unlawful in terms of this Section, 
despite any provision of common law, any other legislation 
or any provision of an agreement to the contrary,  a Court 
must order that –

(a) the  credit  agreement  is  void  as  from  the  date  the 
agreement was entered into;

(b) ...

(c) all  the purported rights of the credit  provider under 
that credit agreement to recover any money paid or 
goods delivered to, or on behalf of, the consumer in 
terms of that agreement are either –

(i) cancelled,  unless  the  Court  concludes  that 
doing so in the circumstances would unjustly 
enrich the consumer;  or

(ii) forfeit to the State, if the Court concludes that 
cancelling  those  rights  in  the  circumstances 
would unjustly enrich the consumer.”

24. The  preamble  to  the  Act  describes  the  purpose  of  the  Act  to  include  “to 

promote  responsible  credit  granting  and  use  and  for  that  purpose  to 

prohibit  reckless  credit  granting”.   Section  89  of  the  Act  forms  part  of 

Chapter 5, Part A dealing with unlawful agreements and provisions.

25. After  hearing  argument,  His  Lordship  Mr  Justice  Jordaan  handed  down 

judgment (annexure “CB1”). His Lordship then made an order:

25.1 (in paragraph 5.1) declaring that the loan agreement and admission of 

indebtedness (Annexure CB8 of  the papers before the Court  below) 

and the purchase agreement (Annexure CB9 of the papers before the 
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Court below) as well as certain loans were void ab initio; and

25.2 (in paragraph 5.2) that all the Applicant’s rights to claim payment or to 

recover any money paid from the Fourth Respondent were forfeited to 

the State.

26. The above two orders were made ostensibly in accordance with Section 89(5)

(a) and (c) of the Act.

27. What is of relevance to this matter, is what is contained in paragraphs 27 to 34 

(pp 22 to 28); paragraph 35(d) and (e) (p 28); paragraph 37 (pp 29 to 30) and 

the orders contained in paragraphs 5.1 and 5.2 (p 31) of the judgment.   

28. Subsequent to the  judgment, application was made for leave to appeal.  The 

application  for  leave  to  appeal  was  dismissed.   The  judgment  on  leave  to 

appeal is annexed hereto (annexure “CB2”).  

29. Thereafter application was made to the Supreme Court of Appeal for leave to 

appeal. On 17 November 2009 the Supreme Court of Appeal dismissed the 

application for leave to appeal with costs as appears from the relevant order 

(annexure “CB3”).

30. I accept the findings of the Court below in paragraphs 35(a) and (b) as well as 

the finding relating to costs in paragraph 36.  However,  the Applicant feels 



- 15 -

aggrieved  by  the  finding  in  paragraphs  35(d)  and  (e),  paragraph  37  and 

paragraphs 5.1 and 5.2 of the order.

31. I point out that:

31.1 the immovable properties were not originally bonded to the Applicant. 

They  were  in  fact  bonded  to  First  National  Bank  which,  as  stated 

above, had obtained judgment.  This could only have been because of 

default by the Respondents to First National Bank;  

31.2 the Respondents would have been unable to raise any of the defences 

raised successfully in the High Court against the Applicant in relation to 

the Act against First National Bank;  

31.3 what in fact happened is that the position of the Fourth Respondent has 

become immeasurably improved inasmuch as he is now the owner of 

paid  off  immovable  properties  with  the  Applicant  having  no  right  of 

recourse  against  him due to  the  manner  in  which  the  provisions  of 

Section 89(5) of the Act were applied; 

31.4 in terms of the common law, the Applicant would, as a result  of the 

finding  that  the  purchase  agreement  on  which  the  Applicant  relied 

constituted  a  void  pactum  commissorium and  was  as  such 

unenforceable,  have been possessed of  an enrichment  claim based 
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either on the  condictio ob turpem vel iniustam causam, the  condictio 

indebiti or the condictio sine causa. 

THE GROUNDS OF APPEAL

32. In paragraph 37 of the judgment, the High Court dealt with Section 89(5)(c) of 

the Act.  The Court took the attitude that the provisions of the section were 

peremptory and accordingly ordered the forfeiture to the State of the applicant's 

right to recover money paid to the consumer (i.e. on behalf of the Respondents 

to First National Bank).

33. It  is  submitted that the Court  below failed to take into account  that  Section 

89(5) has to be interpreted in terms of the requirements of Section 39(2) of the 

Constitution. Without more, the Court accepted that the Section is peremptory. 

In my submission, it is not. Interpreted in accordance with the requirements of 

Section  39(2)  it  is  directory,  not  peremptory.  That  such is  the  case also,  I 

submit, follows from the contents of Section 89(5) itself as set out above.  I 

elaborate on this submission below.

34. In addition, it is submitted that the Court misinterpreted Section 89(5)(c) of the 

Act.  The Section only permits forfeiture to the State “if the Court concludes 

that cancelling those rights in the circumstances would unjustly enrich 

the consumer”.  The above presuppose a judicial enquiry relating to – 
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34.1 the “circumstances” of the case  generally, and the consequences of 

cancellation or forfeiture to the affected parties;

34.2 the nature and extent and causes of the consumer's enrichment and 

whether such would be unjust;

34.3 all other factors relevant to the proposed order, and, in particular, an 

enquiry into the proportionality of any proposed order.  

35. The High Court did not conduct the kind of enquiry envisaged by the Section at 

all.   Most  importantly,  the  High  Court  failed  to  appreciate  that  the  order 

envisaged by the Section entailed a deprivation of the applicant's property and 

accordingly such deprivation must – 

35.1 be for sufficient reason;  

35.2 occur in a manner that is procedurally fair; and 

35.3 be proportional to the end sought to be achieved.

36. In  addition,  the failure  by the High Court  to  conduct  the envisaged enquiry 

amounted to a denial of the right to be heard and as such violated Section 34 

of the Constitution.  
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THE APPEAL RAISES A CONSTITUTIONAL MATTER

37. I respectfully submit that this appeal raises a constitutional matter in that:

37.1 Section 25 of the Constitution provides that no-one may be arbitrarily 

deprived  of  his  or  her  property.   The  order  of  forfeiture  clearly 

constituted a deprivation of property.  

37.2 Section 34 of the Constitution guarantees the right of access to court 

and provides that everyone has the right to have any dispute that can 

be resolved by the application of the law decided,  inter alia, in a fair 

hearing before a court.  The failure to conduct a proper enquiry before 

making  an  order  under  Section  89(5)(c)  violates  Section  34  of  the 

Constitution. 

38. The  central  issue  in  this  appeal  involves  the  interpretation  of  legislation  in 

conformity with the Constitution.  This, I am advised, is always a constitutional 

issue.  

S v Shaik and others 2008 (2) SA 205 (CC) at para 83

39. The  obligation  to  interpret  all  legislation  in  terms  of  the  requirements  of  

Section 39(2) of the Constitution, is obligatory.  In this, I am advised, a court 

has no discretion.  
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Phumelela Gaming and Leisure Limited v Grundlingh and others 
2007 (6) SA 350 (CC) at paras 26-27 

40. In First National Bank of SA Limited t/a Wesbank v Commissioner, South 

African Revenue Service;  First National Bank of SA Limited t/a Wesbank 

v Minister of Finance 2002 (4) SA 768 (CC) this Court held that a deprivation 

of  property  will  be  considered  arbitrary  where  it  occurs  “without  sufficient 

reason” or in a manner that is procedurally unfair.  This Court also held that for 

a deprivation of property to be valid, there must be an appropriate relationship 

between means and ends.

41. In  the  present  matter,  it  is  submitted  that  the  deprivation  was  manifestly 

procedurally unfair and indeed without sufficient reason.  It  occurred without 

any separate or substantive enquiry of the sort envisaged by Section 89(5)(c) 

of the Act. In fact there was no enquiry at all.  Moreover, it is submitted, that if 

regard  is  had to  the circumstances  of  this  case,  it  could  never  have  been 

intended that a person in the position of the applicant would be deprived of his 

or  her  property  and  left  entirely  without  any  remedy  relating  to  a  right  of 

recovery.  Such is entirely disproportionate to any legitimate objective.

42. Although Section 89(5) of the  Act uses the word "must”, I respectfully submit 

that interpreted in accordance with the requirements of Section 39(2) of the 

Constitution, this is an instance where the word must be understood to confer a 

discretion on the Court.  Absent such an interpretation, the results of an order 
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of forfeiture may be arbitrary and unjust.  In the analagous circumstances of 

asset forfeiture, courts have interpreted the word “must” to mean “may” in order 

to  confer  a  discretion  to  be  exercised  by  reference  to  the  principles  of 

proportionality.

National Director of Public Prosecutions v R O Cook Properties 
(Pty) Ltd 2004 (2) SACR 208 (SCA) at para 74

Mohunram and another v National Director of Public Prosecutions 
and another (Law Review Project as  Amicus Curiae) 2007 (4) SA 
222  (CC)  at  para  20  (per  Van  Heerden  AJ)  and  para  121  (per 
Moseneke DCJ)

43. I have been advised that Section 34 of the Constitution guarantees the fairness 

of the procedure to be followed by, inter alia, a court of law.  

De  Beer  NO  v  North-Central  Local  Council  and  South-Central 
Local Council and others 2002 (1) SA 429 (CC) at para 15 

44. Section 89(5)(c) is silent on the procedure to be followed by a court before 

making  an  order  of  cancellation  or  forfeiture.   I  respectfully  submit  that  all 

courts  are  vested  with  inherent  jurisdiction  under  Section  173  of  the 

Constitution and must thus adopt a procedure which is in conformity with the 

requirements of the Constitution.  

Giddey NO v J.C. Barnard & Partners 2007 (5) SA 525 (CC) at paras 
15-18 and 26-27
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Director of Public Prosecutions, Transvaal  v Minister of  Justice 
and Constitutional Development and others 2009 (4) SA 222 (CC) 
at paras 119-126

45. In  the circumstances,  I  respectfully  submit  that  this  application  for  leave  to 

appeal raises a constitutional matter.  

PROSPECTS OF SUCCESS AND INTERESTS OF JUSTICE

46. In light  of the above facts and submissions, I  submit  that the applicant has 

reasonable prospects of success in the appeal.  

47. In addition, however, I respectfully submit that it is in the interests of justice for 

leave to appeal to be granted.

47.1 The applicant  has effectively been deprived of  in excess of  R2m, a 

significant sum.  

47.2 In addition, I respectfully submit that there is a broader public interest in 

obtaining clarity concerning the proper interpretation and application of 

Section 89(5)(c) of the Act.  The provisions of the Act are extremely 

wide-ranging.  On the face of it, transactions which were probably not 

envisaged  are  potentially  covered  by  its  terms.   Persons  like  the 

Applicant,  who,  in  good  faith,  advanced  a  loan  are  particularly 

vulnerable to losing everything if the High Court's judgment is upheld.  
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48. In these circumstances, I respectfully seek leave to appeal. 

_____________________

D E P O N E N T

THUS SIGNED AND SWORN TO AT                                    ON THIS                DAY 

OF                    2009, THE DEPONENT HAVING ACKNOWLEDGED THAT 

HE/SHE KNOWS AND UNDERSTANDS THE CONTENTS OF THIS AFFIDAVIT, 

THAT  IT  IS  BOTH  TRUE  AND  CORRECT  TO  THE  BEST  OF  HIS/HER 

KNOWLEDGE AND BELIEF,  THAT HE/SHE HAS NO OBJECTION TO TAKING 

THE  PRESCRIBED  OATH  AND  THAT  THE  PRESCRIBED  OATH  WILL  BE 

BINDING ON HIS/HER CONSCIENCE.

__________________________

COMMISSIONER OF OATHS

FULL NAMES:

DESIGNATION:

ADDRESS:


