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INTRODUCTION 

1 The applicant’s written submissions were filed on 18 February 2010, as 

per the previous directions issued by the Chief Justice. 

2 After the matter had been postponed, on 23 November 2010 the Chief 

Justice issued further directions: 

2.1 permitting the trustees of the insolvent estate of the fourth 

respondent to lodge additional written argument by 14 January 

2011; and 

2.2 permitting the applicant to supplement its written argument, if 

necessary, by 28 January 2011. 

3 We have considered the written argument filed on behalf of the trustees on 

14 January 2011.  We are of the view that there is only one issue which it 

is necessary to deal with in these supplementary submissions – this is the 

issue of non-joinder. 

 

THE NON-JOINDER ISSUE 

4 The trustees contend, at paras 3.9 – 3.11 of the written argument, that: 

“the Minister of Finance, as the Minister of State in control of state 
finances, as well as the Minister of Trade and Industry, as the 
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Minister of State administering the Act, should have been joined 
as parties to this application and/or should have at least received 
notice of this application.” 

5 While the trustees do not explain the basis for this contention, we presume 

it arises from the fact that the applicant seeks to have its rights to recover 

money forfeited to the state. 

6 We submit that this cannot be a proper basis for requiring the joinder of 

the Ministers concerned.  Adopting that approach would require the 

Ministers to be joined in each and every case in which it was contended 

that a credit agreement was unlawful in terms of the National Credit Act 34 

of 2005.  This is because in each and every such case, there would be a 

possibility that the agreement would be held to be unlawful and that a 

court could make an order in terms of section 89(5)(c) of the Act requiring 

rights to be forfeited to the state.  This would be a most surprising 

outcome. 

7 Moreover, we emphasise that the Applicant has not sought in this Court a 

declaration of invalidity in respect of section 89(5) of the Act.  Instead, the 

Applicant has only advanced arguments on the proper interpretation of the 

section, in line with section 39(2) of the Constitution.   

7.1 The rule that deals with the joinder of organs of state in this Court 

is Rule 5.  It provides: 

“(1) In any matter, including any appeal, where there is a 
dispute over the constitutionality of any executive or 
administrative act or conduct or threatened 
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executive or administrative act or conduct, or in any 
inquiry into the constitutionality of any law, including 
any Act of Parliament or that of a provincial 
legislature, and the authority responsible for the 
executive or administrative act or conduct or the 
threatening thereof or for the administration of any 
such law is not cited as a party to the case, the party 
challenging the constitutionality of such act or 
conduct or law shall, within five days of lodging with 
the Registrar a document in which such contention is 
raised for the first time in the proceedings before the 
Court, take steps to join the authority concerned as a 
party to the proceedings. 

(2) No order declaring such act, conduct or law to be 
unconstitutional shall be made by the Court in such 
matter unless the provisions of this rule have been 
complied with.” 

(emphasis added) 

 

7.2 Similarly, Rule 10A of the High Court Rules requires the joinder of 

provincial or national executive authorities where “the validity of a 

law is challenged”. 

7.3 Both of these rules are inapplicable in the present context. 

8 In all the circumstances, we submit that the trustees’ non-joinder point is 

without merit. 

GILBERT MARCUS SC 

STEVEN BUDLENDER 

Counsel for the Applicant 

Chambers 

Johannesburg 

28 January 2011 

 


