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OVERVIEW OF SUBMISSIONS

1 This  appeal  concerns  a  narrow  but  important  issue:  the  proper 

interpretation and application of section 89(5) of the National Credit Act 34 

of 2005 (“the Act”).   

2 That provision deals with the consequences of a court determining that a 

credit agreement is unlawful in terms of section 89 of the Act.  It provides a 

range of orders that follow from such a determination.  These include that:

2.1 the credit agreement is void as from the date the agreement was 

entered into (section 89(5)(a));

2.2 all  the  purported  rights  of  the  credit  provider  under  the  credit 

agreement to recover any money paid to the consumer in terms of 

the agreement are forfeited to the state (section 89(5)(c)(ii)).

3 In  the  present  matter  the  High  Court  issued  both  of  the  orders  just 

mentioned.  It did so without comment or any separate reasoning in its 

judgement.   It  apparently took the view that it  had no discretion in this 

regard, however disproportional, unjust or inequitable the orders may have 

been.  Indeed,  it  conducted  no  enquiry  into  whether  the  orders  were 

proportional, just and equitable.

High Court judgment, v 6, p 480, lns 1-14
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4 It is the applicant’s contention that the High Court erred in this regard. The 

applicant accepts that the High Court was correct in finding that the credit 

agreement at issue was unlawful in terms of section 89(5) of the Act given 

that it was common cause that the applicant was not a registered credit 

provider.   However,  the  applicant  contends  that,  properly  construed, 

section 89(5) of the Act confers on the High Court a critical discretion – 

that is to refuse to make the orders contemplated by the section if to do so 

would be disproportional, unjust or inequitable.  

5 The applicant contends as much despite the fact that section 89(5) of the 

Act uses the word “must”.  As we demonstrate below, the word “must” is 

reasonably capable of allowing for the discretion contended for.  Once that 

is so, we submit that section 39(2) of the Constitution, read with the rights 

to  property  and  a  fair  hearing,  requires  that  such  an  interpretation  be 

adopted.

6 The applicant therefore requests this court to:

6.1 set aside paragraphs 5.1 and 5.2 of the order of the High Court; 

and

6.2 direct that the matter be referred back to the High Court in order to 

hold a proper enquiry in terms of section 89(5)(c) of the Act.

7 In what follows, we deal with the following issues in turn:

7.1 A brief factual background;
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7.2 The effect of section 39(2) of the Constitution;

7.3 The possible interpretations of section 89(5) of the Act;

7.4 The right to property;

7.5 The right to a fair hearing; 

7.6 Leave to appeal; and

7.7 The order to be made.

FACTUAL BACKGROUND

8 For present purposes, the relevant facts are common cause. 

9 During November 2007, First National Bank obtained judgment against the 

respondents in the amounts of  R849 928.82 and R 1 248 020.35 with 

interest and costs. The relevant properties had been attached in terms of a 

warrant of execution and were to be sold in execution.

Application for leave to appeal, p 7, para 17 

10 In March 2008, shortly before the proposed execution sale at the instance 

of First National Bank, the fourth respondent met with the applicant. The 

fourth respondent asked the applicant for financial assistance to pay the 

judgment debt owed to First National Bank in order to prevent the sale of 

the immovable properties by way of execution.
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Application for leave to appeal, p 7, para 18 

11 Following upon the fourth respondent’s request for  financial  assistance, 

the applicant agreed to advance a loan to the respondents. In essence, 

the  applicant  and  the  respondents  entered  into  three  agreements:  a 

cession agreement, a loan agreement and a sale agreement.

Application for leave to appeal, p 7, para 19 
Cession agreement, v 1, pp 39 – 42
Loan agreement, v 1, pp 46 – 56
Sale agreement, v 1, pp 57 – 69

12 The cession agreement provided that First National Bank ceded its right, 

title and interest in the judgment that it had obtained as well as its right, 

title and interest in the bonds over the properties to the applicant.  The 

respondents agreed to this.

13 The  loan  agreement provided  that  the  applicant  loaned  an  amount  of 

R2 661 482.80 to the Respondent.   It provided further that:

13.1 The debt would attract interest only if the respondents neglected 

to  repay  same  within  120  days  in  which  case  the  applicable 

interest  rate  would  be  30%  per  annum  calculated  monthly  in 

advance and capitalised.

13.2 In the event of the respondents neglecting to repay the debt the 

applicant would be entitled to exercise the rights accruing to it in 

terms of the cession agreement by selling the properties and/or 
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taking transfer of same in terms of a written sale agreement (“the 

sale agreement”).

13.3 In the event that the sale agreement was executed the debt would 

be deemed to have been paid. 

13.4 If the value of the properties transferred or sold in terms of the sale 

agreement  exceeded  the  debt  and  interest  thereon  the  excess 

would be for the benefit of the Applicant.

13.5 The  respondents  accepted  joint  and  several  liability  for  the 

payment of the debt.

13.6 The  respondents  granted  authority  to  the  applicant  to  sign  the 

necessary  documents  in  order  to  facilitate  transfer  of  the 

properties to the applicant or any purchasers thereof. 

14 The sale agreement provided that the respondents sold the properties to 

the applicant for R1 411 482.80 in respect of a property of the Trust and 

R1 000 000.00 in respect of two of the fourth respondent’s properties.  It 

provided further that:

14.1 The purchase price in respect of the properties had already been 

paid as provided in the loan agreement.

14.2 The respondents authorised the applicant to sign the necessary 

documents in order to facilitate the transfer of the properties in the 

event of them failing to sign and execute same. 
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14.3 It was subject to the conditions that the loan agreement be signed, 

that the applicant pay the respondent’s debt to First National Bank 

and that the respondents failed to comply with their obligations in 

terms of the loan agreement. 

14.4 In the event that the respondents complied with their obligations in 

terms of the loan agreement, the sale agreement would cease to 

exist and would be null and void. If not, it would come into effect 

and would be enforceable.

15 The Respondents failed to honour the terms of the loan agreement in that 

they  failed  to  repay  the  debt.  As  a  result,  the  Applicant  issued  an 

application on 25 September 2008 seeking the following relief:

15.1 As against the First, Second and Third Respondents:

15.1.1 Rectification of the purchase agreement;

15.1.2 Relief  enabling  transfer  of  the  Farm  Vryheid  No  834, 

district  Heilbron,  held  in  terms of  Deed of Transfer No 

T92444/2002; and

15.1.3 Payment  of  the  amount  of  R34.358.76,  together  with 

mora interest on such amount.

15.2 As against the Fourth Respondent:

15.2.1 Relief enabling transfer of the farms Belfour 811, district 

Heilbron,  held  in  terms  of  the  Deed  of  Transfer  No 
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T5947/1996 and Die Bult 1648, district Heilbron, held in 

terms of Deed of Transfer No T5947/1996; and

15.2.2 Payment  from the  Fourth  Respondent  of  the  following 

amounts, together with mora interest on such amount:

(a) R22 143.00

(b) R23 400.00

(c) R19 000.00

(d) R8 229.02

16 The  First  to  Fourth  Respondents  opposed  the  application.  The  Fourth 

Respondent contended that the loan agreement was unlawful in terms of 

section 89(2)(d) of the Act, because the applicant was not a registered 

credit  provider.  It  was  common  cause  before  the  High  Court  that  the 

applicant was not so registered.

17 The High Court upheld the contention that loan agreement was unlawful in 

terms of the Act and ordered that:

17.1 in terms of section 89(5)(a), it was void; and

17.2 in terms of section 89(5)(c)(ii),  all  of  the purported rights of the 

applicant under the agreement to recover any money paid to the 

fourth respondent were forfeited to the state. 
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THE EFFECT OF SECTION 39(2) OF THE CONSTITUTION

18 Section  39(2)  of  the  Constitution  requires  that,  when  interpreting  any 

legislation, every court must promote the spirit, purport and objects of the 

Bill  of  Rights.   This  duty  is  one  in  respect  of  which  “no  court  has  a 

discretion” and must “always be borne in mind” by the courts.  This is so 

even if a litigant has failed to rely on section 39(2).

Phumelela Gaming and Leisure Limited v Grundlingh and 
Others 2007 (6) 350 (CC) at paras 26 – 27

19 This  Court  has  repeatedly  pronounced  on  the  obligations  arising  from 

section  39(2)  for  the  interpretation  of  legislation.   There  are  two 

independent obligations that emerge from this Court’s jurisprudence in this 

regard.

20 The first  obligation  might  conveniently  be  referred  to  as  the  “Hyundai 

obligation”.  

20.1 This  is  that  if  a  provision  is  reasonably  capable  of  two 

interpretations  and  one  interpretation  would  render  it 

unconstitutional and the other not, the courts are required to adopt 

the interpretation that would render the provision compatible with 

the Constitution.  

20.2 Thus, in Hyundai this Court held that:

“The  Constitution  requires  that  judicial  officers  read 
legislation, where possible, in ways which give effect to its 
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fundamental  values.  Consistently  with  this,  when  the 
constitutionality of legislation is in issue, they are under a  
duty to examine the objects and purport of an Act and to  
read the provisions of the legislation, so far as is possible,  
in conformity with the Constitution.
… judicial officers must prefer interpretations of legislation 
that fall within constitutional bounds over those that do not,  
provided  that  such  an  interpretation  can  be  reasonably  
ascribed to the section.”
Investigating Directorate: Serious Economic Offences 
v Hyundai Motor Distributors (Pty) Ltd: In re Hyundai  
Motor Distributors (Pty) Ltd v Smit NO 2001 (1) SA 545 
(CC) at paras 22-23

21 The second obligation  might  conveniently  be  referred to  as  the “Wary 

obligation”. 

21.1 This  is  that  if  a  provision  is  reasonably  capable  of  two 

interpretations,  section  39(2)  requires  the  adoption  of  the 

interpretation that “better” promotes the spirit, purport and objects 

of the Bill of Rights.    This is so even if neither interpretation would 

render the provision unconstitutional. 

Wary Holdings (Pty) Ltd v Stalwo (Pty) Ltd and Another 
2009 (1) SA 337 (CC) at paras 46, 84 and 107

21.2 Thus, as this Court explained in Fraser v Absa Bank:

 “Section 39(2) requires more from a Court than to avoid an 
interpretation  that  conflicts  with  the  Bill  of  Rights.  It  
demands the promotion of the spirit, purport and objects of  
the Bill of Rights. These are to be found in the matrix and 
totality of rights and values embodied in the Bill of Rights. It  
could also in appropriate cases be found in the protection 
of specific rights.”
Fraser v Absa Bank Ltd (NDPP as Amicus Curiae) 2007 
(3) SA 484 (CC) at para 47
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21.3 Likewise, in Laugh It Off this Court held:

“It  is  so that  the anti-dilution prohibition under s 34(1)(c)  
seeks,  in  effect,  to  oust  certain  expressive  conduct  in 
relation to registered marks with repute. It thus limits the 
right to free expression embodied in at least s 16(1)(a) to 
(c) of the Constitution. We are, however, not seized with 
the adjudication of the constitutional validity of the section.  
We must  assume  without  deciding  that  the  limitation  is  
reasonable  and  justifiable  in  an  open  and  democratic  
society to which our Constitution is committed. That in turn 
impels us to a construction of s 34(1)(c) most compatible  
with the right to free expression. The anti-dilution provision 
must bear a meaning which is the least destructive of other  
entrenched rights and in this case free expression rights.  
The reach of the statutory prohibition must be curtailed to  
the least intrusive means necessary to achieve the purpose 
of the section.”
Laugh  It  Off  Promotions  CC  v  SAB  International  
(Finance)  2006 (1) SA 144 (CC) at para 48 (emphasis 
added)

22 It should be noted that both of these obligations are subject to the proviso 

that  the  provision  must  be  “reasonably  capable”  of  the  interpretation 

concerned – that is the interpretation must not be “unduly strained”.

Hyundai (supra) at para 24

Wary (supra) at paras 59-60 and 106-108

23 Accordingly, in what follows we demonstrate that section 89(5) of the Act 

is indeed reasonably capable of an interpretation conferring the discretion 

for which the applicant contends.  Thereafter, we demonstrate that such 

interpretation falls to be preferred in light of both the Wary and Hyundai  

obligations resting on the courts.
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THE POSSIBLE INTERPRETATIONS OF SECTION 89(5) OF THE ACT

24 Section 89(5) of the Act provides as follows:

“If a credit agreement is unlawful in terms of this section, despite 
any  provision  of  common  law,  any  other  legislation  or  any  
provision of an agreement to the contrary, a court must order that-
(a) the  credit  agreement  is  void  as  from  the  date  the 

agreement was entered into;
(b) the credit provider must refund to the consumer any money 

paid by the consumer under that agreement to the credit  
provider, with interest calculated-
(i) at the rate set out in that agreement; and
(ii) for the period from the date on which the consumer  

paid the money to the credit provider, until the date  
the money is refunded to the consumer; and

(c) all  the  purported  rights  of  the  credit  provider  under  that  
credit  agreement  to  recover  any  money  paid  or  goods  
delivered to, or on behalf of, the consumer in terms of that  
agreement are either-
(i) cancelled, unless the court concludes that doing so 

in  the  circumstances  would  unjustly  enrich  the 
consumer; or

(ii) forfeit  to  the  State,  if  the  court  concludes  that  
cancelling those rights in the circumstances would 
unjustly enrich the consumer.”

(emphasis added)

25 We accept that the provision, at a textual level, is certainly capable of the 

interpretation  apparently  adopted by the High  Court  –  that  is  the  High 

Court  has  no  discretion  regarding  whether  to  issue  the  section  89(5) 

orders once it has concluded that the credit agreement is unlawful.  

High Court judgment, v 6, p 480, lns 1-14



14

26 However, we submit that the provision is also reasonably capable of an 

alternative interpretation.  This is that, once a court has determined that a 

credit agreement is unlawful in terms of section 89, it then has a discretion 

regarding whether to make the orders envisaged by section 89(5).  It need 

not make such orders where to do so would be disproportionate, unjust or 

inequitable.

27 Section 89(5) of the Act uses the word “must”.  However, our courts have 

for  many  years  recognised  that  apparently  peremptory  language  in  a 

statute might, properly interpreted, be merely directory.  

Eg: Sutter v Scheepers 1932 AD 165 at 173
Van  Huyssteen  and  Others  NNO  v  Minister  of  
Environmental Affairs and Tourism and Others 1996 (1) 
SA 283 (C) at 298D-J

28 We deal with certain examples of this approach in what follows.

29 In Mohunram, Moseneke DCJ summarised the approach of the courts to 

the word “shall” in section 50(1) of the Prevention of Organised Crime Act 

121 of 1998 as follows:

“It  is indeed so that s 50(1) is couched in peremptory terms. It  
provides that a court 'shall' make a forfeiture order if it finds on the  
civil standard of balance of probabilities that the property sought  
to be forfeited is an instrumentality of an offence. Textually, once 
the instrumentality threshold has been met, courts must authorise 
forfeiture. However, courts have consistently interpreted 'shall' to  
mean  'may'. They  have  correctly  held  all  requests  by  State 
prosecutors  for  civil  forfeiture  to  the  standard  of  proportionality  
which  amounts  to  no  more  than  that  the  forfeiture  should  not  
constitute  arbitrary  deprivation  of  property  or  the  kind  of  
punishment not permitted by s 12(1)(e) of the Constitution.”
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Mohunram  and  Another  v  National  Director  of  Public  
Prosecutions and Another (Law Review Project  as  Amicus 
Curiae) 2007 (4) SA 222 (CC) at para 121.  
See also: Mohunram at para 20 

National  Director  of  Public  Prosecutions  v  37 
Gillespie Street 2004 (2) SACR 208 (SCA) at paras 
30 and 74
National  Director  of  Public  Prosecutions  v  Cole  
and Others 2005 (2) SACR 553 (W) at paras 11 - 12

30 Similarly, in respect of the Afrikaans word “moet”, the Appellate Division 

has held as follows:

“[In Messenger of the Magistrate's Court, Durban v Pillay 1952 (3)  
SA 678 (AD)] van den Heever JA described the word 'moet'  in  
Kantian terms as embodying the 'categorical imperative'. It would 
be a work of supererogation to refer to the long list of examples in  
our  reported  case-law  where  that  word,  in  the  light  of 
considerations  pointing  to  another  conclusion,  has  had  to 
surrender  this  resounding  accolade  and  been  reduced  to  the  
status of  a  mere  directory verb.  For  reasons I  shall  presently 
state I consider that this case is but another in that list.”

Maharaj v Rampersad 1964 (4) SA 638 (A) at 643G-644B

31 In  respect  of  the  word  “must”,  the  approach  of  the  Supreme Court  of 

Appeal in Pepper Bay Fishing is particularly helpful:

“[T]he  provisions  of  the  invitation  pertinent  to  the  Pepper  Bay 
case, on their plain wording, clearly state that the application fee 
must  be  paid  at  the  time  that  the  application  is  lodged.  
Paragraphs 15 and 16 of the instructions are similarly couched in  
peremptory terms. An applicant 'must pay' the application fee and 
'must pay the application fee promptly and timeously'. The general  
principle  is,  of  course,  that  language  of  a  predominantly  
imperative nature such as 'must' is to be construed as peremptory  
rather than directory unless there are other circumstances which 
negate this construction (see eg Sutter v Scheepers 1932 AD 165 
at 173 - 4).”
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Minister of Environmental Affairs and Tourism and Others v 
Pepper Bay Fishing (Pty) Ltd 2004 (1) SA 308 (SCA) at para 32 
(emphasis added)

32 The SCA ultimately held in that case that the word “must” meant that the 

particular  requirement  was  peremptory.    But  what  is  critical  is  its 

acceptance that the word “must” is of a “predominantly” imperative nature 

and  that  there  might  be  “other  circumstances  which  negate  this  

construction”.

33 In  Intertrade, Plasket J, for a Full Court, went further and held that the 

word  “must”  in  a  procurement  statute  should  not  be  regarded  as 

peremptory:

“Regulation  11(1)  of  the  regulations  made  in  terms  of  the  
Preferential  Procurement  Policy  Framework  Act  5  of  2000 
provides that, prior to inviting tenders, an organ of State 'must'  
plan properly for and, 'as far as possible, accurately estimate  
the costs of,  the provision of services or goods for which an  
invitation for tenders is  to be made'. 
Whether  reg  11(1)  postulates  a  'mandatory  and  material  
procedure  or  condition'  … the  non-compliance with  which  is  
fatal to the validity of the administrative action concerned is a  
matter of statutory interpretation. In part, at least, it involves an  
enquiry into whether  the use of the word 'must' was intended to  
place a mandatory duty on organs of State to comply with the  
regulation  -  on  pain  of  their  further  steps  being  invalid  -  or  
whether compliance is merely directory. 
…
An  interpretation  that  reg  11(1)  is  mandatory  would  render  
public  procurement  unworkable  because  it  would  focus 
attention,  and  blow  out  of  all  proportion,  an  internal  
management tool that is intended to be a fairly rough and ready  
guide to the reasonable cost of the provision of the goods or  
services involved. The process by which estimates were arrived 
at would become the focus of challenges to tendering decisions  
because, in the event of the estimates not having been done at  
all, or having been done badly or inadequately or inaccurately,  
the entire process may then fail,  not because the result  was  
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unfair,  irrational  or  otherwise reviewable  but  because a  step 
that was required to be taken at an early stage, and that may  
be entirely irrelevant at the end of the process, had not been 
properly  completed.  Apart  from  making  the  tender  process 
unworkable, such an interpretation of reg 11(1) would elevate  
formalistic  i-dotting  and  t-crossing  to  a  disproportional  
importance in relation to issues of substance. 
Such an interpretation would often result in unfairness because 
it  could  have  the  effect  of  an  objectively  fair,  rational  and 
otherwise unimpeachable tender being set aside at the instance 
of an unsuccessful tenderer because a bureaucrat failed to do  
his or her job properly at an early stage in the process even 
though this failure may not have had an impact on the eventual  
decision.  Worse  still,  it  could  result  in  organs  of  State  
opportunistically using defects in their internal management to  
resile from contracts that are in reality unimpeachable simply  
because  they  no  longer  want  to  abide  by  their  terms.  The 
defects  in  the  process  may,  after  all,  only  be  known to  the  
organ of  State which may use it  as the ultimate trump card  
when the need arises. It  can, I  believe, be assumed that an 
interpretation  that  could  encourage  or  even  allow  such 
unscrupulous  conduct  was  probably  not  intended  by  the 
legislator, and ought to be avoided. 
… 
For the above reasons, I conclude that non-compliance with reg  
11(1) does not have the effect that the entire tender process 
has been vitiated…”.
Intertrade  Two  (Pty)  Ltd  v  MEC  for  Roads  and  Public  
Works, Eastern Cape and Another  2007 (6) SA 442 (C) at 
paras 22 - 33

34 Similarly,  the  Labour  Court  has  adopted  an  interpretation  of  the  word 

“must”  that  accords  it  only  the  status  of  a  guideline.   This  concerned 

section 138(7)(a) of the Labour Relations Act, which provides that “within 

14 days of an arbitration …  the commissioner must issue an arbitration 

award  with  brief  reasons,  signed  by  that  commissioner”.   The  Labour 

Court held as follows in this regard: 

“The word  'must'  is  peremptory  in  relation to  the issuing of  an 
award. For as long as a commissioner is alive and well  she is 
enjoined to issue an award in a matter in which she has arbitrated 
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and where the parties to  the  arbitration  have not  released her 
from that obligation. 

The time limits in this context are a guideline and not peremptory.  
I  say  so,  first,  because  peremptory  treatment  can  lead  to  
absurdity. Secondly, it is not in the interests of litigants, the public  
and the national interest to rehear arbitrations for no reason but  
the fact that the award is issued outside the time limit. Thirdly, it  
would  conflict  with  the  object  of  the  LRA  to  resolve  labour  
disputes effectively. In the nature of arbitration, awards are issued 
late. If they are a nullity and no effect can be given to them, then  
the  referral  for  a  fresh  arbitration  would  not  be  an  effective,  
expeditious solution.  

I  accordingly agree with  my Brother Landman J in  [Free State  
Buying Association Ltd (t/a Alfa Farm) v SA Commercial Catering 
and Allied Workers Union and Another [1998] 19 ILJ 1481 (LC)]  
where he states at para [16]: 

'(S)ection 138 of the Labour Relations Act 66 of 1995 does  
not  make  provision  for  an  extension  of  the  time  within  
which to issue an arbitration award. In my opinion s 138(7)
(a), insofar as it  relates to the signature and the issuing of  
the award, is intended to be more of a guideline. It is not  
intended to  be  peremptory.  It  is  quite  clear  that,  having  
regard to human nature, a commissioner may not always 
be  able  to  sign  and  issue  an  award  within  the  14-day 
period.  If  a  commissioner  were  to  sign  or  to  issue  the 
award after that period, it would not be in accordance with  
the aims of this Act to visit such an omission with invalidity. 
If  that  were  to  be  done  it  would  simply  mean  that  the 
dispute  had  not  reached  finality  and  the  arbitration 
proceedings would have to take place de novo. This could 
not have been intended.'”

Standard Bank of SA Ltd v Fobb and Others 2003 (2) SA 692 
(LC) at paras 6 - 8

35 We therefore submit that the position is clear.  The word “must” ordinarily 

has a peremptory meaning.  But where there are circumstances negating 

this construction, that is perfectly permissible.  Just as with “moet” – the 

“categorical imperative” – there is nothing to prevent a court holding that 

the word is not peremptory in appropriate circumstances.
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36 Once that is so, we submit that there is no bar to this Court adopting an 

interpretation of section 89(5) of the Act which affords courts a discretion. 

This  interpretation  of  the  word  “must”  cannot  be  said  to  be  “unduly 

strained” in light of the authorities above. 

37 Nor  is  there  any  other  provision  of  the  Act  which  would  render  this 

interpretation “unduly strained”.

38 We now turn to deal with the constitutional rights involved.

THE RIGHT TO PROPERTY 

39 Section  25(1)  of  the  Constitution  prohibits  arbitrary  deprivations  of 

property.

40 At issue in the present case is the applicant’s right to reclaim from the 

fourth respondent the sum of more than R2 million that it loaned him in 

terms of the loan agreement.  In terms of the order of the High Court, 

pursuant to section 89(5) of the Act, that right has been forfeited to the 

State. As a consequence the applicant cannot claim back the R2 million.  

41 The applicant had a right to claim back the R2 million in terms of the loan 

agreement.   Moreover,  at  common  law,  even  if  the  agreement  was 

unlawful, the applicant would have had an enrichment claim against the 

fourth respondent for the R2 million.  Where money has been transferred 



20

in terms of an unlawful agreement, the  condictio ob turpen vel iniustam 

causam  lies to recover that which has been so transferred or the value 

thereof. 

Joubert et al (Eds), LAWSA, Vol 9, Enrichment, p.120 

First National Bank of Southern Africa Ltd v Perry 2001 (3) SA 
960 (SCA) 

42 However, pursuant to the order of the High Court these rights have been 

extinguished.  The  applicant  is  precluded  from asserting  its  contractual 

rights to the loan amount.  Moreover, because the fourth respondent is 

now legally indebted to the State for the loan amount, he has not been 

enriched and the applicant would be unable to bring an enrichment action.

43 While  this  Court  declined  in  First  National  Bank  to  provide  a 

comprehensive definition of “property” we submit that the rights lost by the 

applicant in this matter certainly amount to property.  As Roux explains:

“The  main  category  of  incorporeal  property,  personal  rights  to 
performances, including a range of commercial rights, has been 
widely recognised in foreign law as being in principle capable of  
constitutional property protection.”

First National Bank of SA Ltd t/a Wesbank v Commissioner,  
South African Revenue Service and Another 2002 (4) SA 768 
(CC) at para 51

Roux  “Property”  in  Woolman  et  al  Constitutional  Law  of 
South Africa (2nd ed, Original Service: Dec 03) at p 46-16

44 Roux goes on to list examples such as shares in a company, goodwill, 

rights in a partnership and the right of management in a company.  The 

present case is, we submit, an even more clear-cut instance of property 
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than any of those examples.  It  involves the applicant’s ability to claim 

back money owed to it by the fourth respondent.    

45 That such debts can  amount to property in terms of the Constitution is 

demonstrated by the case of Hewlett,  where the Zimbabwean Supreme 

Court  concluded,  after  careful  analysis,  that  debts  owed  by  the  State 

amounted  to  property  in  terms  of  section  16(1)  of  the  Zimbabwean 

Constitution. 

Hewlett v Minister of Finance and Another  1982 (1) SA 490 
(ZS) at 497F-501H

46 Once it is so that the case involves “property”, it is clear that there has 

been  a  deprivation  of  property.   This  is  so  given  that,  at  minimum,  a 

substantial  interference  that  goes  beyond  the  normal  restrictions  on 

property use or enjoyment amounts to deprivation.

Mkontwana v Nelson Mandela Metropolitan Municipality and 
Another 2005 (1) SA 530 (CC) at para 32

See also: First National Bank v SARS  (supra) 
at para 57-58

47 Indeed, because the applicant’s right to recover the moneys paid has not 

merely  been  cancelled  or  extinguished  but  also  forfeit  to  the  state,  it 

appears that this may well involve an expropriation as well.  

See: Harksen v Lane NO and Others 1998 (1) SA 300 
(CC) at para 33

Reflect-All  1025  CC  and  Others  v  MEC  for  Public  
Transport,  Roads  and  Works,  Gauteng  Provincial  
Government,  and  Another  2009  (6)  SA  391  (CC)  at 
paras 63-64
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48 It  is,  however,  not  necessary  to  decide  the  expropriation  issue.   For 

present purposes it suffices that section 89(5) of the Act gives rise to a 

deprivation of property.  

49 This Court has held that for a deprivation of property not to be arbitrary for 

the  purposes  of  section  25(1)  of  the  Constitution,  it  must  satisfy  two 

requirements.   It  must  take  place  for  sufficient  reason  and it  must  be 

procedurally fair.

50 In respect of the first element – with sufficient reason:

50.1 This  Court  has held that  for  a deprivation to be constitutionally 

valid:

“there must be an appropriate relationship between means 
and ends, between the sacrifice the individual is asked to 
make and the public purpose this is intended to serve. It is  
one that is not limited to an enquiry into mere rationality,  
but  is  less  strict  than  a  full  and  exacting  proportionality  
examination.”

First National Bank v SARS (supra) at para 98
Prophet  v  National  Director  of  Public  Prosecutions 
2007 (6) SA 169 (CC) at para 61

50.2 This  requirement  that  a  deprivation  be  proportional  applies 

regardless of whether it serves a compelling public purpose. For 

example, chapter 6 of the Prevention of Organised Crime Act 121 

of 1998 allows property to be forfeited if it has been used as the 

instrumentality of an offence. The compelling purpose of such a 

deprivation  cannot  be  doubted.   Yet,  despite  this  compelling 
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purpose, this Court has confirmed that such forfeitures must be 

proportional  in  order  to  be  valid  under  section  25(1)  of  the 

Constitution.   

Prophet (supra) at paras 58 - 62
Mohunram (supra) at paras 60 - 65 

50.3 Whether a deprivation is proportional and therefore permissible in 

terms of section 25 depends “is a matter to be decided on all the  

relevant facts of each particular case”.

First National Bank v SARS (supra) at para 100(h)

Reflect-All (supra) at para 49

50.4 Thus, in the context  of  asset forfeiture,  this Court  identified the 

relevant factors as including:

“whether the property is integral to the commission of the 
crime;  whether  the  forfeiture  would  prevent  the  further 
commission  of  the  offence and  its  social  consequences;  
whether the 'innocent owner' defence would be available to 
the applicant; the nature and use of the property; and the  
effect on the applicant of the forfeiture of the  property.”

Prophet (supra) at para 63

50.5 Similarly, in the present context, we submit that a proportionality 

assessment  requires  a  court  to  consider  at  least  the  following 

factors before making orders in terms of section 89(5):

50.5.1 the circumstances of the credit provider and what impact 

the orders would have on it;
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50.5.2 the circumstances of the consumer and what impact the 

orders would have on the consumer;

50.5.3 the circumstances under which the credit agreement was 

entered into;

50.5.4 the grounds on which the credit agreement was unlawful; 

and

50.5.5 the extent  of  the debt  still  outstanding in  terms of  the 

credit agreement.

51 In respect of the second element – procedural unfairness:

51.1 This Court has held that procedural fairness under section 25(1) of 

the Constitution is  a flexible  concept and that the requirements 

which must be satisfied to render an action or a law procedurally 

fair depend on all the circumstances. 

Mkontwana (supra) at para 65

51.2 Procedural fairness must, at minimum, involve an opportunity for 

the  person  potentially  being  deprived  of  his  property  to  make 

representations  (and  adduce  evidence)  on  whether  such 

deprivation is proportional and to motivate why such deprivation 

should not occur. 

See: Armsbruster and Another v Minister of Finance 
and Others 2007 (6) SA 550 (CC) at para 79
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52 We submit that the High Court’s interpretation of section 89(5) of the Act 

falls foul of both the with sufficient reason requirement and the procedural 

fairness requirement. On that interpretation, once the credit agreement is 

unlawful,  it  follows  automatically  and  inevitably  that  a  deprivation  will 

occur.   This  occurs  irrespective  of  whether  the  deprivation  is 

disproportional or not, without any of the factors above being taken into 

account  and  without  any  opportunity  for  the  party  affected  to  make 

representations on this issue.

53 Accordingly, this interpretation, we submit, renders section 89(5) in breach 

of section 25(1) of the Constitutional.  It is therefore an interpretation that 

falls to be rejected in light of the fact that there is another, constitutionally 

permissible  interpretation  available  –  namely,  to  afford  a  High  Court  a 

discretion to refuse to grant section 89(5) orders where to do so would be 

disproportional.  This, of course, is required by the Hyundai obligation and 

is precisely the approach adopted by the Supreme Court of Appeal and 

this Court in the asset forfeiture cases already referred to.

54 If this Court is reluctant to adopt this approach, it can reach precisely the 

same ultimate conclusion via the Wary obligation. Even if the High Court 

interpretation is assumed to be constitutional, there can, we submit, be no 

question  that  the  interpretation  contended  for  by  the  applicant  “better” 

promotes the spirit, purport and objects of the Bill of Rights, including the 

right to property.   Accordingly, section 39(2) of the Constitution requires 

that the applicant’s interpretation be adopted.
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55 The applicant’s  preferred  interpretation  in  no  way  prevents  the  section 

89(5) orders being used. Yet it ensures that, in the event that such orders 

are  disproportional,  a  court  is  not  required  to  adopt  them.   In  the 

circumstances, the applicant’s interpretation falls to be adopted in light of 

the Wary obligation, irrespective of whether the High Court’s interpretation 

renders section 89(5) unconstitutional.

THE RIGHT TO A FAIR HEARING

56 Section 34 of the Constitution provides for the right to a fair hearing.

57 In De Beer, this Court stressed that this right had particular importance in 

relation to allowing a party to state its case before an order was granted 

against it:

“This  s  34  fair  hearing  right  affirms  the rule  of  law which  is  a 
founding value of  our  Constitution.   The right  to  a  fair  hearing 
before a court lies at the heart of the rule of law.  A fair hearing  
before a court as a prerequisite to an order being made against  
anyone is fundamental to a just and credible legal order.  Courts  
in our country are obliged to ensure that the proceedings before  
them are always fair. . . .  It is a crucial aspect of the rule of law 
that court orders should not be made without affording the other  
side  a  reasonable  opportunity  to  state  their  case.  That  
reasonable opportunity can usually only be given by ensuring that  
reasonable steps are taken to bring the hearing to the attention of 
the person affected.”
De Beer NO v North-Central Local Council and South-Central  
Local  Council  and others 2002 (1)  SA 429 (CC) at  para 11 
(emphasis added)
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58 This  Court  re-affirmed  that  approach  in  Mohamed.   After  quoting  the 

passage just cited from De Beer, it went on to hold that:

“It is well established that, as a matter of statutory construction,  
the  audi  rule  should  be  enforced  unless  it  is  clear  that  the 
Legislature  has  expressly  or  by  necessary  implication  enacted 
that  it  should  not  apply  or  that  there  are  exceptional  
circumstances which would justify a court not giving effect to it.  

For stronger reasons this approach should apply when construing  
a  statutory  provision  in  order  to  determine  its  constitutionality.  
Accordingly,  in construing s 38, where no express reference is  
made to the audi  principle,  or  its  exclusion, the question to be 
asked  is  not  whether  the  audi  principle  can  be  implied  in  the  
section, but rather whether it has been excluded from the section  
by clear necessary implication, or whether there are exceptional  
circumstances which would justify a court not giving effect to it.”

National  Director  of  Public  Prosecutions  and  Another  v 
Mohamed NO And Others 2003 (4) SA 1 (CC) at paras 37 – 38

See also: Joseph  and  Others  v  City  of  
Johannesburg  and  Others [2009]  ZACC  30  (9 
October 2009) at para 42

John v Rees [1970] Ch 345 at 402

59 The present case is obviously different to De Beer and Mohamed.  Credit 

providers such as the applicant will be parties to the relevant proceedings 

and will make submissions at the court hearings.

60 However, the interpretation that the High Court adopted of section 89(5) of 

the Act prevents credit providers such as the applicant from making any 

submissions  or  leading  any  evidence  on  the  appropriateness  and 

proportionality  of  the  orders  envisaged  by  the  section.   On  that 

interpretation,  all  that  the  applicant  can  do  is  make  submissions  on 
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whether the credit agreement is lawful.  There is then no enquiry into the 

section 89(5) orders – they follow as a matter of course.

61 This is despite the fact  that the section 89(5) orders may self-evidently 

have very severe consequences for credit providers.  In this regard, this 

Court has stressed that:

“The nature of the order that could be made and the gravity of  
its  consequences  may  well  be  circumstances  relevant  to  an  
assessment  of  the  fairness  of  the  notice  provisions  and the  
hearing that ensues.”
De Beer (supra) at para 15

62 Ordinarily,  a  court  would  be  able  to  consider  the  relevant  facts  and 

submissions and make such order as seemed just and equitable in the 

circumstances.   Yet,  the  High  Court’s  interpretation  of  section  89(5) 

prevents  courts  from  adopting  this  approach.   Such  an  interpretation 

should not lightly be adopted, as the SCA has recognised in the asset 

forfeiture context:

 “It is well established that legislation is not readily construed so  
as to oust the Court’s jurisdiction, and we find no indication in  
the Act that Courts are not entitled to give the NDPP a lesser  
measure of forfeiture than he might choose to seek” 
National  Director  of  Public  Prosecutions  v  37  Gillespie  
Street 2004 (2) SACR 208 (SCA) at para 74

63 In the circumstances, we submit that the High Court’s interpretation is not 

in keeping with the spirit, purport and objects of the Bill of Rights.  It is the 

applicant’s  interpretation  that  better  promotes  the  spirit,  purport  and 
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objects of the Bill of Rights and that ought to be adopted in light of the 

Wary obligation flowing from section 39(2) of the Constitution.

LEAVE TO APPEAL

64 Finally, we deal with the question of leave to appeal. This matter involves 

the interpretation of legislation in conformity with the Constitution.  This is 

always a constitutional issue.

S v Shaik and Others 2008 (2) SA 208 (CC) at para 83

65 What remains to be determined is whether it is in the interests of justice for 

leave  to  appeal  to  be  granted.    The  applicant  did  not  raise  these 

constitutional arguments in the High Court.  However, the failure to rely on 

section 39(2) of the Constitution in lower courts does not necessarily and 

on its own, bar a litigant from raising the matter in this Court. 

Phumelela Gaming (supra) at para 26

Carmichele  v  Minister  of  Safety  and Security  and Another  
(Centre  for  Applied  Legal  Studies  Intervening) 2001 (4)  SA 
938 (CC) at paras 39-40

66  The present matter has considerable importance for the applicant and for 

similarly  placed credit  providers.   If  this  Court  does not  grant  leave to 

appeal, the High Court judgment will stand.  Unless another court can be 

persuaded to depart from that judgment, this means that in every case of 

an unlawful credit agreement, section 89(5) orders will follow as a matter 
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of course – no matter how disproportional, unjust and inequitable they may 

be.

67 We therefore submit that is in the interests of justice for leave to appeal to 

be granted.

CONCLUSION AND THE ORDER TO BE MADE

68 Because  of  the  interpretation  adopted  by  the  High  Court,  it  did  not 

consider whether the section 89(5) orders would be proportional, just and 

equitable.  Accordingly, if this Court upholds the applicant’s contentions, it 

would be appropriate for  that  question to be referred back to the High 

Court to be considered in light of this Court’s judgment. 

See: Brümmer v Minister for Social Development and 
Others 2009 (6) SA 323 (CC) at paras 81 - 83

69 In the circumstances, we submit that this Court should:

69.1 Grant leave to appeal;

69.2 Uphold the appal  and set  aside paragraphs 5.1 and 5.2 of  the 

High Court’s order;

69.3 Direct that the matter be referred back to the High Court in order to 

hold a proper enquiry in terms of section 89(5) of the Act; and
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69.4 Direct  that  the  fourth  respondent  pay  the  applicant’s  costs, 

including the costs of two counsel.

GILBERT MARCUS SC

STEVEN BUDLENDER

Counsel for the Applicant

Chambers

Johannesburg

18 February 2010
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	OVERVIEW OF SUBMISSIONS
	1 This appeal concerns a narrow but important issue: the proper interpretation and application of section 89(5) of the National Credit Act 34 of 2005 (“the Act”).   
	2 That provision deals with the consequences of a court determining that a credit agreement is unlawful in terms of section 89 of the Act.  It provides a range of orders that follow from such a determination.  These include that:
	2.1 	the credit agreement is void as from the date the agreement was entered into (section 89(5)(a));
	2.2 all the purported rights of the credit provider under the credit agreement to recover any money paid to the consumer in terms of the agreement are forfeited to the state (section 89(5)(c)(ii)).

	3 In the present matter the High Court issued both of the orders just mentioned.  It did so without comment or any separate reasoning in its judgement.  It apparently took the view that it had no discretion in this regard, however disproportional, unjust or inequitable the orders may have been. Indeed, it conducted no enquiry into whether the orders were proportional, just and equitable.
	High Court judgment, v 6, p 480, lns 1-14

	4 It is the applicant’s contention that the High Court erred in this regard. The applicant accepts that the High Court was correct in finding that the credit agreement at issue was unlawful in terms of section 89(5) of the Act given that it was common cause that the applicant was not a registered credit provider.  However, the applicant contends that, properly construed, section 89(5) of the Act confers on the High Court a critical discretion – that is to refuse to make the orders contemplated by the section if to do so would be disproportional, unjust or inequitable.  
	5 The applicant contends as much despite the fact that section 89(5) of the Act uses the word “must”.  As we demonstrate below, the word “must” is reasonably capable of allowing for the discretion contended for.  Once that is so, we submit that section 39(2) of the Constitution, read with the rights to property and a fair hearing, requires that such an interpretation be adopted.
	6 The applicant therefore requests this court to:
	6.1 set aside paragraphs 5.1 and 5.2 of the order of the High Court; and
	6.2 direct that the matter be referred back to the High Court in order to hold a proper enquiry in terms of section 89(5)(c) of the Act.

	7 In what follows, we deal with the following issues in turn:
	7.1 A brief factual background;
	7.2 The effect of section 39(2) of the Constitution;
	7.3 The possible interpretations of section 89(5) of the Act;
	7.4 The right to property;
	7.5 The right to a fair hearing; 
	7.6 Leave to appeal; and
	7.7 The order to be made.

	8 For present purposes, the relevant facts are common cause. 
	9 During November 2007, First National Bank obtained judgment against the respondents in the amounts of R849 928.82 and R 1 248 020.35 with interest and costs. The relevant properties had been attached in terms of a warrant of execution and were to be sold in execution.
	10 In March 2008, shortly before the proposed execution sale at the instance of First National Bank, the fourth respondent met with the applicant. The fourth respondent asked the applicant for financial assistance to pay the judgment debt owed to First National Bank in order to prevent the sale of the immovable properties by way of execution.
	11 Following upon the fourth respondent’s request for financial assistance, the applicant agreed to advance a loan to the respondents. In essence, the applicant and the respondents entered into three agreements: a cession agreement, a loan agreement and a sale agreement.
	12 The cession agreement provided that First National Bank ceded its right, title and interest in the judgment that it had obtained as well as its right, title and interest in the bonds over the properties to the applicant. The respondents agreed to this.
	13 The loan agreement provided that the applicant loaned an amount of R2 661 482.80 to the Respondent.   It provided further that:
	13.1 The debt would attract interest only if the respondents neglected to repay same within 120 days in which case the applicable interest rate would be 30% per annum calculated monthly in advance and capitalised.
	13.2 In the event of the respondents neglecting to repay the debt the applicant would be entitled to exercise the rights accruing to it in terms of the cession agreement by selling the properties and/or taking transfer of same in terms of a written sale agreement (“the sale agreement”).
	13.3 In the event that the sale agreement was executed the debt would be deemed to have been paid. 
	13.4 If the value of the properties transferred or sold in terms of the sale agreement exceeded the debt and interest thereon the excess would be for the benefit of the Applicant.
	13.5 The respondents accepted joint and several liability for the payment of the debt.
	13.6 The respondents granted authority to the applicant to sign the necessary documents in order to facilitate transfer of the properties to the applicant or any purchasers thereof. 

	14 The sale agreement provided that the respondents sold the properties to the applicant for R1 411 482.80 in respect of a property of the Trust and R1 000 000.00 in respect of two of the fourth respondent’s properties.  It provided further that:
	14.1 The purchase price in respect of the properties had already been paid as provided in the loan agreement.
	14.2 The respondents authorised the applicant to sign the necessary documents in order to facilitate the transfer of the properties in the event of them failing to sign and execute same. 
	14.3 It was subject to the conditions that the loan agreement be signed, that the applicant pay the respondent’s debt to First National Bank and that the respondents failed to comply with their obligations in terms of the loan agreement. 
	14.4 In the event that the respondents complied with their obligations in terms of the loan agreement, the sale agreement would cease to exist and would be null and void. If not, it would come into effect and would be enforceable.

	15 The Respondents failed to honour the terms of the loan agreement in that they failed to repay the debt. As a result, the Applicant issued an application on 25 September 2008 seeking the following relief:
	15.1 As against the First, Second and Third Respondents:
	15.1.1 Rectification of the purchase agreement;
	15.1.2 Relief enabling transfer of the Farm Vryheid No 834, district Heilbron, held in terms of Deed of Transfer No T92444/2002; and
	15.1.3 Payment of the amount of R34.358.76, together with mora interest on such amount.

	15.2 As against the Fourth Respondent:
	15.2.1 Relief enabling transfer of the farms Belfour 811, district Heilbron, held in terms of the Deed of Transfer No T5947/1996 and Die Bult 1648, district Heilbron, held in terms of Deed of Transfer No T5947/1996; and
	15.2.2 Payment from the Fourth Respondent of the following amounts, together with mora interest on such amount:
	(a) R22 143.00
	(b) R23 400.00
	(c) R19 000.00
	(d) R8 229.02



	16 The First to Fourth Respondents opposed the application. The Fourth Respondent contended that the loan agreement was unlawful in terms of section 89(2)(d) of the Act, because the applicant was not a registered credit provider. It was common cause before the High Court that the applicant was not so registered.
	17 The High Court upheld the contention that loan agreement was unlawful in terms of the Act and ordered that:
	17.1 in terms of section 89(5)(a), it was void; and
	17.2 in terms of section 89(5)(c)(ii), all of the purported rights of the applicant under the agreement to recover any money paid to the fourth respondent were forfeited to the state. 

	THE EFFECT OF SECTION 39(2) OF THE CONSTITUTION
	18 Section 39(2) of the Constitution requires that, when interpreting any legislation, every court must promote the spirit, purport and objects of the Bill of Rights.  This duty is one in respect of which “no court has a discretion” and must “always be borne in mind” by the courts.  This is so even if a litigant has failed to rely on section 39(2).
	19 This Court has repeatedly pronounced on the obligations arising from section 39(2) for the interpretation of legislation.  There are two independent obligations that emerge from this Court’s jurisprudence in this regard.
	20 The first obligation might conveniently be referred to as the “Hyundai obligation”.  
	20.1 This is that if a provision is reasonably capable of two interpretations and one interpretation would render it unconstitutional and the other not, the courts are required to adopt the interpretation that would render the provision compatible with the Constitution.  
	20.2 Thus, in Hyundai this Court held that:

	21 The second obligation might conveniently be referred to as the “Wary obligation”. 
	21.1 This is that if a provision is reasonably capable of two interpretations, section 39(2) requires the adoption of the interpretation that “better” promotes the spirit, purport and objects of the Bill of Rights.    This is so even if neither interpretation would render the provision unconstitutional. 
	21.2 Thus, as this Court explained in Fraser v Absa Bank:
	21.3 Likewise, in Laugh It Off this Court held:

	22 It should be noted that both of these obligations are subject to the proviso that the provision must be “reasonably capable” of the interpretation concerned – that is the interpretation must not be “unduly strained”.
	Hyundai (supra) at para 24
	Wary (supra) at paras 59-60 and 106-108

	23 Accordingly, in what follows we demonstrate that section 89(5) of the Act is indeed reasonably capable of an interpretation conferring the discretion for which the applicant contends.  Thereafter, we demonstrate that such interpretation falls to be preferred in light of both the Wary and Hyundai obligations resting on the courts.
	24 Section 89(5) of the Act provides as follows:
	25 We accept that the provision, at a textual level, is certainly capable of the interpretation apparently adopted by the High Court – that is the High Court has no discretion regarding whether to issue the section 89(5) orders once it has concluded that the credit agreement is unlawful.  
	High Court judgment, v 6, p 480, lns 1-14

	26 However, we submit that the provision is also reasonably capable of an alternative interpretation.  This is that, once a court has determined that a credit agreement is unlawful in terms of section 89, it then has a discretion regarding whether to make the orders envisaged by section 89(5).  It need not make such orders where to do so would be disproportionate, unjust or inequitable.
	27 Section 89(5) of the Act uses the word “must”.  However, our courts have for many years recognised that apparently peremptory language in a statute might, properly interpreted, be merely directory.  
	28 We deal with certain examples of this approach in what follows.
	29 In Mohunram, Moseneke DCJ summarised the approach of the courts to the word “shall” in section 50(1) of the Prevention of Organised Crime Act 121 of 1998 as follows:
	“It is indeed so that s 50(1) is couched in peremptory terms. It provides that a court 'shall' make a forfeiture order if it finds on the civil standard of balance of probabilities that the property sought to be forfeited is an instrumentality of an offence. Textually, once the instrumentality threshold has been met, courts must authorise forfeiture. However, courts have consistently interpreted 'shall' to mean 'may'. They have correctly held all requests by State prosecutors for civil forfeiture to the standard of proportionality which amounts to no more than that the forfeiture should not constitute arbitrary deprivation of property or the kind of punishment not permitted by s 12(1)(e) of the Constitution.”

	30 Similarly, in respect of the Afrikaans word “moet”, the Appellate Division has held as follows:
	“[In Messenger of the Magistrate's Court, Durban v Pillay 1952 (3) SA 678 (AD)] van den Heever JA described the word 'moet' in Kantian terms as embodying the 'categorical imperative'. It would be a work of supererogation to refer to the long list of examples in our reported case-law where that word, in the light of considerations pointing to another conclusion, has had to surrender this resounding accolade and been reduced to the status of a mere  directory verb. For reasons I shall presently state I consider that this case is but another in that list.”
	Maharaj v Rampersad 1964 (4) SA 638 (A) at 643G-644B

	31 In respect of the word “must”, the approach of the Supreme Court of Appeal in Pepper Bay Fishing is particularly helpful:
	“[T]he provisions of the invitation pertinent to the Pepper Bay case, on their plain wording, clearly state that the application fee must be paid at the time that the application is lodged. Paragraphs 15 and 16 of the instructions are similarly couched in peremptory terms. An applicant 'must pay' the application fee and 'must pay the application fee promptly and timeously'. The general principle is, of course, that language of a predominantly imperative nature such as 'must' is to be construed as peremptory rather than directory unless there are other circumstances which negate this construction (see eg Sutter v Scheepers 1932 AD 165 at 173 - 4).”
	Minister of Environmental Affairs and Tourism and Others v Pepper Bay Fishing (Pty) Ltd 2004 (1) SA 308 (SCA) at para 32 (emphasis added)

	32 The SCA ultimately held in that case that the word “must” meant that the particular requirement was peremptory.   But what is critical is its acceptance that the word “must” is of a “predominantly” imperative nature and that there might be “other circumstances which negate this construction”.
	33 In Intertrade, Plasket J, for a Full Court, went further and held that the word “must” in a procurement statute should not be regarded as peremptory:
	34 Similarly, the Labour Court has adopted an interpretation of the word “must” that accords it only the status of a guideline.  This concerned section 138(7)(a) of the Labour Relations Act, which provides that “within 14 days of an arbitration … the commissioner must issue an arbitration award with brief reasons, signed by that commissioner”.  The Labour Court held as follows in this regard: 
	“The word 'must' is peremptory in relation to the issuing of an award. For as long as a commissioner is alive and well she is enjoined to issue an award in a matter in which she has arbitrated and where the parties to the arbitration have not released her from that obligation. 
	The time limits in this context are a guideline and not peremptory. I say so, first, because peremptory treatment can lead to absurdity. Secondly, it is not in the interests of litigants, the public and the national interest to rehear arbitrations for no reason but the fact that the award is issued outside the time limit. Thirdly, it would conflict with the object of the LRA to resolve labour disputes effectively. In the nature of arbitration, awards are issued late. If they are a nullity and no effect can be given to them, then the referral for a fresh arbitration would not be an effective, expeditious solution.  
	I accordingly agree with my Brother Landman J in [Free State Buying Association Ltd (t/a Alfa Farm) v SA Commercial Catering and Allied Workers Union and Another [1998] 19 ILJ 1481 (LC)] where he states at para [16]: 
	'(S)ection 138 of the Labour Relations Act 66 of 1995 does not make provision for an extension of the time within which to issue an arbitration award. In my opinion s 138(7)(a), insofar as it  relates to the signature and the issuing of the award, is intended to be more of a guideline. It is not intended to be peremptory. It is quite clear that, having regard to human nature, a commissioner may not always be able to sign and issue an award within the 14-day period. If a commissioner were to sign or to issue the award after that period, it would not be in accordance with the aims of this Act to visit such an omission with invalidity. If that were to be done it would simply mean that the dispute had not reached finality and the arbitration proceedings would have to take place de novo. This could not have been intended.'”
		Standard Bank of SA Ltd v Fobb and Others 2003 (2) SA 692 (LC) at paras 6 - 8

	35 We therefore submit that the position is clear.  The word “must” ordinarily has a peremptory meaning.  But where there are circumstances negating this construction, that is perfectly permissible.  Just as with “moet” – the “categorical imperative” – there is nothing to prevent a court holding that the word is not peremptory in appropriate circumstances.
	36 Once that is so, we submit that there is no bar to this Court adopting an interpretation of section 89(5) of the Act which affords courts a discretion.  This interpretation of the word “must” cannot be said to be “unduly strained” in light of the authorities above. 
	37 Nor is there any other provision of the Act which would render this interpretation “unduly strained”.
	38 We now turn to deal with the constitutional rights involved.
	39 Section 25(1) of the Constitution prohibits arbitrary deprivations of property.
	40 At issue in the present case is the applicant’s right to reclaim from the fourth respondent the sum of more than R2 million that it loaned him in terms of the loan agreement.  In terms of the order of the High Court, pursuant to section 89(5) of the Act, that right has been forfeited to the State. As a consequence the applicant cannot claim back the R2 million.  
	41 The applicant had a right to claim back the R2 million in terms of the loan agreement.  Moreover, at common law, even if the agreement was unlawful, the applicant would have had an enrichment claim against the fourth respondent for the R2 million.  Where money has been transferred in terms of an unlawful agreement, the condictio ob turpen vel iniustam causam lies to recover that which has been so transferred or the value thereof. 
	Joubert et al (Eds), LAWSA, Vol 9, Enrichment, p.120 
	First National Bank of Southern Africa Ltd v Perry 2001 (3) SA 960 (SCA) 
	42 However, pursuant to the order of the High Court these rights have been extinguished. The applicant is precluded from asserting its contractual rights to the loan amount.  Moreover, because the fourth respondent is now legally indebted to the State for the loan amount, he has not been enriched and the applicant would be unable to bring an enrichment action.
	43 While this Court declined in First National Bank to provide a comprehensive definition of “property” we submit that the rights lost by the applicant in this matter certainly amount to property.  As Roux explains:
	“The main category of incorporeal property, personal rights to performances, including a range of commercial rights, has been widely recognised in foreign law as being in principle capable of constitutional property protection.”
	First National Bank of SA Ltd t/a Wesbank v Commissioner, South African Revenue Service and Another 2002 (4) SA 768 (CC) at para 51
	Roux “Property” in Woolman et al Constitutional Law of South Africa (2nd ed, Original Service: Dec 03) at p 46-16

	44 Roux goes on to list examples such as shares in a company, goodwill, rights in a partnership and the right of management in a company.  The present case is, we submit, an even more clear-cut instance of property than any of those examples.  It involves the applicant’s ability to claim back money owed to it by the fourth respondent.    
	45 That such debts can  amount to property in terms of the Constitution is demonstrated by the case of Hewlett, where the Zimbabwean Supreme Court concluded, after careful analysis, that debts owed by the State amounted to property in terms of section 16(1) of the Zimbabwean Constitution. 
	Hewlett v Minister of Finance and Another 1982 (1) SA 490 (ZS) at 497F-501H
	46 Once it is so that the case involves “property”, it is clear that there has been a deprivation of property.  This is so given that, at minimum, a substantial interference that goes beyond the normal restrictions on property use or enjoyment amounts to deprivation.
	Mkontwana v Nelson Mandela Metropolitan Municipality and Another 2005 (1) SA 530 (CC) at para 32
	See also:	First National Bank v SARS (supra) at para 57-58

	47 Indeed, because the applicant’s right to recover the moneys paid has not merely been cancelled or extinguished but also forfeit to the state, it appears that this may well involve an expropriation as well.  
	See:	Harksen v Lane NO and Others 1998 (1) SA 300 (CC) at para 33
	Reflect-All 1025 CC and Others v MEC for Public Transport, Roads and Works, Gauteng Provincial Government, and Another 2009 (6) SA 391 (CC) at paras 63-64

	48 It is, however, not necessary to decide the expropriation issue.  For present purposes it suffices that section 89(5) of the Act gives rise to a deprivation of property.  
	49 This Court has held that for a deprivation of property not to be arbitrary for the purposes of section 25(1) of the Constitution, it must satisfy two requirements.  It must take place for sufficient reason and it must be procedurally fair.
	50 In respect of the first element – with sufficient reason:
	50.1 This Court has held that for a deprivation to be constitutionally valid:
	“there must be an appropriate relationship between means and ends, between the sacrifice the individual is asked to make and the public purpose this is intended to serve. It is one that is not limited to an enquiry into mere rationality, but is less strict than a full and exacting proportionality examination.”

	First National Bank v SARS (supra) at para 98
	50.2 This requirement that a deprivation be proportional applies regardless of whether it serves a compelling public purpose. For example, chapter 6 of the Prevention of Organised Crime Act 121 of 1998 allows property to be forfeited if it has been used as the instrumentality of an offence. The compelling purpose of such a deprivation cannot be doubted.  Yet, despite this compelling purpose, this Court has confirmed that such forfeitures must be proportional in order to be valid under section 25(1) of the Constitution.   
	50.3 Whether a deprivation is proportional and therefore permissible in terms of section 25 depends “is a matter to be decided on all the relevant facts of each particular case”.
	First National Bank v SARS (supra) at para 100(h)
	Reflect-All (supra) at para 49
	50.4 Thus, in the context of asset forfeiture, this Court identified the relevant factors as including:
	“whether the property is integral to the commission of the crime; whether the forfeiture would prevent the further commission of the offence and its social consequences; whether the 'innocent owner' defence would be available to the applicant; the nature and use of the property; and the effect on the applicant of the forfeiture of the  property.”
	Prophet (supra) at para 63
	50.5 Similarly, in the present context, we submit that a proportionality assessment requires a court to consider at least the following factors before making orders in terms of section 89(5):
	50.5.1 the circumstances of the credit provider and what impact the orders would have on it;
	50.5.2 the circumstances of the consumer and what impact the orders would have on the consumer;
	50.5.3 the circumstances under which the credit agreement was entered into;
	50.5.4 the grounds on which the credit agreement was unlawful; and
	50.5.5 the extent of the debt still outstanding in terms of the credit agreement.


	51 In respect of the second element – procedural unfairness:
	51.1 This Court has held that procedural fairness under section 25(1) of the Constitution is a flexible concept and that the requirements which must be satisfied to render an action or a law procedurally fair depend on all the circumstances. 
	Mkontwana (supra) at para 65
	51.2 Procedural fairness must, at minimum, involve an opportunity for the person potentially being deprived of his property to make representations (and adduce evidence) on whether such deprivation is proportional and to motivate why such deprivation should not occur. 

	52 We submit that the High Court’s interpretation of section 89(5) of the Act falls foul of both the with sufficient reason requirement and the procedural fairness requirement. On that interpretation, once the credit agreement is unlawful, it follows automatically and inevitably that a deprivation will occur.  This occurs irrespective of whether the deprivation is disproportional or not, without any of the factors above being taken into account and without any opportunity for the party affected to make representations on this issue.
	53 Accordingly, this interpretation, we submit, renders section 89(5) in breach of section 25(1) of the Constitutional.  It is therefore an interpretation that falls to be rejected in light of the fact that there is another, constitutionally permissible interpretation available – namely, to afford a High Court a discretion to refuse to grant section 89(5) orders where to do so would be disproportional.  This, of course, is required by the Hyundai obligation and is precisely the approach adopted by the Supreme Court of Appeal and this Court in the asset forfeiture cases already referred to.
	54 If this Court is reluctant to adopt this approach, it can reach precisely the same ultimate conclusion via the Wary obligation. Even if the High Court interpretation is assumed to be constitutional, there can, we submit, be no question that the interpretation contended for by the applicant “better” promotes the spirit, purport and objects of the Bill of Rights, including the right to property.   Accordingly, section 39(2) of the Constitution requires that the applicant’s interpretation be adopted.
	55 The applicant’s preferred interpretation in no way prevents the section 89(5) orders being used. Yet it ensures that, in the event that such orders are disproportional, a court is not required to adopt them.  In the circumstances, the applicant’s interpretation falls to be adopted in light of the Wary obligation, irrespective of whether the High Court’s interpretation renders section 89(5) unconstitutional.
	56 Section 34 of the Constitution provides for the right to a fair hearing.
	57 In De Beer, this Court stressed that this right had particular importance in relation to allowing a party to state its case before an order was granted against it:
	“This s 34 fair hearing right affirms the rule of law which is a founding value of our Constitution.  The right to a fair hearing before a court lies at the heart of the rule of law.  A fair hearing before a court as a prerequisite to an order being made against anyone is fundamental to a just and credible legal order.  Courts in our country are obliged to ensure that the proceedings before them are always fair. . . . It is a crucial aspect of the rule of law that court orders should not be made without affording the other side a reasonable opportunity to state their case.  That reasonable opportunity can usually only be given by ensuring that reasonable steps are taken to bring the hearing to the attention of the person affected.”

	58 This Court re-affirmed that approach in Mohamed.  After quoting the passage just cited from De Beer, it went on to hold that:
	“It is well established that, as a matter of statutory construction, the audi rule should be enforced unless it is clear that the Legislature has expressly or by necessary implication enacted that it should not apply or that there are exceptional circumstances which would justify a court not giving effect to it.  
	For stronger reasons this approach should apply when construing a statutory provision in order to determine its constitutionality. Accordingly, in construing s 38, where no express reference is made to the audi principle, or its exclusion, the question to be asked is not whether the audi principle can be implied in the section, but rather whether it has been excluded from the section by clear necessary implication, or whether there are exceptional circumstances which would justify a court not giving effect to it.”
	National Director of Public Prosecutions and Another v Mohamed NO And Others 2003 (4) SA 1 (CC) at paras 37 – 38
	See also: 	Joseph and Others v City of Johannesburg and Others [2009] ZACC 30 (9 October 2009) at para 42
		John v Rees [1970] Ch 345 at 402

	59 The present case is obviously different to De Beer and Mohamed.  Credit providers such as the applicant will be parties to the relevant proceedings and will make submissions at the court hearings.
	60 However, the interpretation that the High Court adopted of section 89(5) of the Act prevents credit providers such as the applicant from making any submissions or leading any evidence on the appropriateness and proportionality of the orders envisaged by the section.  On that interpretation, all that the applicant can do is make submissions on whether the credit agreement is lawful.  There is then no enquiry into the section 89(5) orders – they follow as a matter of course.
	61 This is despite the fact that the section 89(5) orders may self-evidently have very severe consequences for credit providers.  In this regard, this Court has stressed that:
	62 Ordinarily, a court would be able to consider the relevant facts and submissions and make such order as seemed just and equitable in the circumstances.  Yet, the High Court’s interpretation of section 89(5) prevents courts from adopting this approach.  Such an interpretation should not lightly be adopted, as the SCA has recognised in the asset forfeiture context:
	63 In the circumstances, we submit that the High Court’s interpretation is not in keeping with the spirit, purport and objects of the Bill of Rights.  It is the applicant’s interpretation that better promotes the spirit, purport and objects of the Bill of Rights and that ought to be adopted in light of the Wary obligation flowing from section 39(2) of the Constitution.
	LEAVE TO APPEAL

	64 Finally, we deal with the question of leave to appeal. This matter involves the interpretation of legislation in conformity with the Constitution.  This is always a constitutional issue.
	S v Shaik and Others 2008 (2) SA 208 (CC) at para 83

	65 What remains to be determined is whether it is in the interests of justice for leave to appeal to be granted.   The applicant did not raise these constitutional arguments in the High Court.  However, the failure to rely on section 39(2) of the Constitution in lower courts does not necessarily and on its own, bar a litigant from raising the matter in this Court. 
	Phumelela Gaming (supra) at para 26
	Carmichele v Minister of Safety and Security and Another (Centre for Applied Legal Studies Intervening) 2001 (4) SA 938 (CC) at paras 39-40

	66  The present matter has considerable importance for the applicant and for similarly placed credit providers.  If this Court does not grant leave to appeal, the High Court judgment will stand.  Unless another court can be persuaded to depart from that judgment, this means that in every case of an unlawful credit agreement, section 89(5) orders will follow as a matter of course – no matter how disproportional, unjust and inequitable they may be.
	67 We therefore submit that is in the interests of justice for leave to appeal to be granted.
	68 Because of the interpretation adopted by the High Court, it did not consider whether the section 89(5) orders would be proportional, just and equitable.  Accordingly, if this Court upholds the applicant’s contentions, it would be appropriate for that question to be referred back to the High Court to be considered in light of this Court’s judgment. 
	See: 	Brümmer v Minister for Social Development and Others 2009 (6) SA 323 (CC) at paras 81 - 83

	69 In the circumstances, we submit that this Court should:
	69.1 Grant leave to appeal;
	69.2 Uphold the appal and set aside paragraphs 5.1 and 5.2 of the High Court’s order;
	69.3 Direct that the matter be referred back to the High Court in order to hold a proper enquiry in terms of section 89(5) of the Act; and
	69.4 Direct that the fourth respondent pay the applicant’s costs, including the costs of two counsel.
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