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INTRODUCTION 

1. This is an appeal against the judgment of the SCA1 on the main application for review 

in Part B of the notice of motion.2  The only issues are the following: 

 

1.1. Whether the Head of the Mpumalanga Department of Education lawfully 

withdrew the function of the governing body of Hoërskool Ermelo to determine 

its language policy and conferred it on an interim committee.3 

 

1.2. Whether the interim committee lawfully determined a new language policy for 

the school.4 

 

2. We submit that all these administrative steps were unlawful because, 

 

2.1. the HoD did not have the power to withdraw the governing body’s function of 

determining the school’s language policy; 

 

                                                            
1  Hoërskool Ermelo v Head, Department of Education, Mpumalanga 2009 (3) SA 422 (SCA) 
 
2  Notice of Motion vol 1 p 7 Part B 
 
3  p 7 lines 14 to 20 
 
4  p 8 lines 5 to 8 
 



5 

 

 

 

2.2. the procedure the HoD followed to withdraw the function from the governing 

body was unfair; 

 

2.3. the HoD did not have the power to appoint an interim committee to perform 

the function; 

 

2.4. the procedure the HoD followed to appoint the interim committee was unfair; 

 

2.5. the mandate the HoD conferred on the interim committee was unlawful; and 

 

2.6. the procedure the interim committee followed in the determination of the new 

language policy was unfair. 

 

3. We address these causes of action in the last chapter of these submissions.  Before 

we do so, we address the following matters by way of background: 

 

3.1. We give a chronological account of the facts. 

 

3.2. We discuss the distribution of powers under the South African Schools Act 

which govern the administrative decisions in issue in this case.  



6 

 

 

 

 

3.3. We address the applicants’ recent accusations of racism against the 

governing body of the school.  The accusations are based on a perception 

that the school’s language policy was designed to retain the school’s 

resources for the exclusive benefit of its learners to the exclusion of others.  

But SASA makes it clear that the school’s governing body was required to 

determine the school’s language policy in the best interests of the school and 

its learners. 

 

3.4. We deal with the causes for the crisis that culminated in the urgent need for 

action in January 2007. The crisis was brought about by the failure of the 

MEC, the Department and the HoD to perform their constitutional and 

statutory duties. 
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THE FACTS 

Hoërskool Ermelo 

4. Hoërskool Ermelo is 90 years old.  It has always been an Afrikaans medium school.  

Its governing body most recently determined its language policy on 25 January 2005.5 

 

5. There were 685 learners enrolled at the school in 2007.  They comprised 589 high 

school learners in grades 8 to 12 and 96 primary school learners in grades 1 to 7 who 

were enrolled for subjects offered only at the school and nowhere else in Ermelo.6 

 

6. The school’s admissions policy is non-racial.  It admits learners of all races willing to 

receive tuition in Afrikaans.  There were 34 black learners enrolled at the school in 

2007 who wanted to receive tuition in Afrikaans.7 

 

                                                            
5  Admissions Policy 25 January 2005 JAE4 vol 1 p 47 at p 49 para 4.2;  Founding vol 1 p 19 

para 22 
 
6  Snap survey 23 January 2007 R1 vol 2 p 181 at p 182;  Founding vol 1 p 20 para 23;  Answer 

vol 2 p 107 para 10.2;  Reply vol 2  p 168 para 8.2;  Supplementary Founding vol 3 p 210 
para 72;  Supplementary Answer vol 3 p 261 paras 77.2 to 77.3 and Supplementary Reply vol 4 
p 283 para 85 

 
7  Letter 9 January 2007 JAE10 vol 1 p 80;  Letter 9 January 2007 JAE11 vol 1 p 81 to p 82;  

Founding vol 1 p 20 para 23;  Supplementary Founding vol 3 p 207 para 70.3.2;  
Supplementary Answer vol 3 p 260 para 75.1;  Supplementary Reply vol 4 p 280 paras 83.1 to 
83.5 and p 295 para 92.4;  CC Answer vol 6 p 492 para 14 and CC Reply vol 1.1 p 8 para 6 
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7. The school has 44 educators of whom 31 are appointed and paid by the Department 

and 13 are appointed and paid by the school itself in terms of s 20(4) of SASA.8 

 

8. The school has 32 classrooms.9  There is a debate between the parties on the 

question whether the school has excess classroom capacity.  It seems reasonably 

clear however that they talk past one another: 

 

8.1. The school has more educators than classrooms.  All the classrooms are 

occupied.  Every classroom is allocated to at least one educator.  There are 

no spare classrooms available for the accommodation of more classes.10 

 

8.2. The respondents say that the school has excess capacity because the 

national ratio is 35 learners per classroom.11  On this basis 32 classrooms can 

accommodate 1120 learners.   

 

                                                            
8  Founding vol 1 p 20 para 23 
 
9  Answer vol 2 p 106 para 10.1;  CC Reply vol 1.1 p 11 para 7.2.4.1 
 
10  Founding vol 1 p 20 para 25;  Supplementary Founding vol 3 p 213 paras 74.2 to 75;  

Supplementary Answer vol 3 p 264 para 79.2 and Supplementary Reply vol 4 p 289 para 88.6 
 
11  Answer vol 2 p 108 paras 10.8 to 10.10 
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8.3. But many of the school’s classes are smaller than the national average of 35 

learners per class.  That is because the school’s curriculum includes a wider 

choice of subjects than the national average.12 

 

8.4. The school can accommodate more learners for instruction in Afrikaans 

because the additional learners can be accommodated in existing classes.13 

 

8.5. The school can however not accommodate a parallel stream of English 

learners because it would require the creation of additional English classes for 

every subject choice.  The school does not have any spare classrooms to 

accommodate additional classes.  It already uses all its classrooms.  The 

school can only accommodate an English stream by cutting down its 

curriculum and so enlarge its existing classes which would in turn release 

classrooms in which the additional English classes can be accommodated. 

 

9. The school is by all accounts an excellent school.  It had a 100% matric pass rate for 

the five years prior to the launch of these proceedings and had 178 matric distinctions 

in 2008.14 

                                                            
12  Reply vol 2 p 165 paras 3 to 4;  Supplementary Founding vol 3 p 211 para 73.2 and p 212 para 

74.1 
 
13  Reply vol 2 p 175 para 18 
 
14  Supplementary Answer vol 3 p 265 para 79.4;  CC Reply vol 1.1 p 9 para 6.2 
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The 2006 crisis 

10. At the commencement of the 2006 school year, some 27 grade 8 learners15 who 

required tuition in English could not be accommodated at any of the English schools in 

Ermelo because they were already overcrowded.  The Department asked the school to 

help.  It suggested that the learners be accommodated in the “old Convent” or in the 

“Old Commando Offices” which were both vacant.  This was however not acceptable 

to the Department.  They eventually agreed on a temporary solution.  The learners 

were enrolled with Ligbron Academy for Technology, one of the schools in Ermelo that 

provides instruction in English, but were housed in a converted laundry at Hoërskool 

Ermelo.  The Department provided three educators for their instruction.  This 

arrangement was only made for the 2006 school year.  All the learners were 

accommodated at the English schools in Ermelo from the following year.16 

 

11. When this arrangement was made in the beginning of 2006, the chair of the school’s 

governing body explained their approach to the matter in a letter to the Regional 

Director of the Department on 7 February 2006: 

“I acknowledge receipt of your letter of 1 February 2006 and wish to convey to 

you my appreciation for the sentiments expressed therein regarding this 

SGB’s co-operation in trying to resolve your Department’s embarrassment 

                                                            
15  Their number is not quite clear from the papers.  Varying numbers are mentioned ranging from 

27 to 46. 
 
16  Founding vol 1 p 20 paras 26.1 to 26.3;  Answer vol 2 p 107 paras 10.5 to 10.6;  Letter 

7 February 2006 R2 vol 2 p 185;  Letter 23 February 2006 R2 vol 2 p 186 
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regarding the crisis with some Grade 8 learners.  We reiterate our willingness 

to seek a solution in the interest of the learners who appear to have been let 

down by a lack of proper planning on the part of your department.  In this 

context we reiterate our view that the responsibility to ensure that there are 

enough school places available for all learners of the province, is the 

responsibility of the MEC and, in particular, of our department and not that of 

any particular school.  However, we realize that an exercise in apportioning 

blame will not assist the learners involved at this stage and therefore we are 

doing our utmost within the confines of our mandate to accommodate you at 

this stage.”17 

 

12. The Department later lodged a complaint with the South African Human Rights 

Commission about the treatment of the English learners accommodated at the school.  

The SAHRC reported in effect that the learners were in some respects being treated 

as second-class citizens.  There is, however, no admissible evidence in support of 

these accusations.  The school denied them at the time and continues to do so.18   

 

13. On 15 August 2006 the Circuit Manager of the Department, Mr Hlatshwayo, addressed 

a letter to all the school principals in Ermelo asking for their suggestions on the 

manner in which the shortage of accommodation for English learners in Ermelo could 

                                                            
17  Letter 7 February 2006 R2 vol 2 p 185 
 
18  Answer vol 2 p 108 para 10.7;  Reply vol 2 p 169 paras 8.6 to 8.8;  Letter 24 February 2006 R2 

vol 2 p 189;  Letter 23 May 2006 R2 vol 2 p 187;  Letter 5 September 2006 C vol 2 p 145 
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be addressed in 2007.19  He reminded them of the problem experienced at the 

beginning of the 2006 school year and said that “This still remains a crisis!”.  

 

14. The principal of the school, Mr Kruger, replied to Mr Hlatshwayo’s letter on 

31 August 2006.20  He suggested that the Department establish a new school at the 

Convent which was vacant and available.  The principal of Ligbron made the same 

proposal.  He made a full presentation in support of it.21 

 

15. The Department never responded to these proposals.  It merely said in these 

proceedings that the Convent was “unsuitable” and that the establishment of a new 

school would have been too time-consuming and costly.  It did not in any way 

substantiate these contentions.22  Mr Hlatshwayo only elaborated in the very last 

affidavit filed in this court by saying that the Convent was “in a bad dilapidated state” 

and that its location “may expose learners to danger it being next to the public road”.23 

 

16. On 26 October 2006 the HoD addressed a letter to the chair of the school’s governing 

body about the English learners temporarily accommodated in the converted laundry 

                                                            
19  Letter 15 August 2006 JAE5 vol 1 p 59;  Founding vol 1 p 22 para 26.4 
 
20  Letter 31 August 2006 JAE6 vol 1 p 60;  Founding vol 1 p 22 para 26.4 
 
21  Ligbron proposal JAE7 vol 1 pp 61 to 75;  Founding vol 1 p 22 para 26.5 
 
22  Founding vol 1 p 23 para 27;  Answer vol 2 p 117 paras 32 to 34 
 
23  CC Reply vol 1.1 p 16 para 11 
 



13 

 

 

 

at the school.24  He said that he was satisfied that the school could accommodate 

these learners25 because the school’s learner-to-classroom ratio was only 23:1.  He 

requested the school in terms of s 20(1)(k) of SASA to accommodate the learners in 

the school’s classrooms.  The chair of the school’s governing body replied to the 

request on 8 November 2006.26  He denied that it was a valid request in terms of 

s 20(1)(k), but added that the Department had in any event informed them that the 

learners had already been placed at other schools from 2007. 

 

17. In the meantime, a delegation of the parents of the English learners interacted with the 

Department and the school about their fate.  They submitted a report to the Acting 

Regional Director of the Department on 8 November 2006.27  The report made the 

following points: 

 

17.1. The delegation noted that, despite significant growth in the population of 

Ermelo, no new classrooms had been built.28  The parents had taken the 

initiative to solve this problem.  They identified a number of suitable buildings 

for a long-term solution of which the Convent was the most suitable.29 

                                                            
24  Letter 26 October 2006 F vol 2 p 154;  Answer vol 2 p 126 para 50 
 
25  He said there were 34 learners.  
 
26  Letter 8 November 2006 R2 vol 2 p 188 
 
27  Report 8 November 2006 EHS3 vol 4 p 312;  Reply vol 4 p 291 para 89.2 
 
28  p 312 para 4 
 
29  P 312 paras 3 and 4 
 



14 

 

 

 

 

17.2. They had met with the Department on 22 August 2006 but it was “again 

evident ... that the Department was doing nothing” and voiced their concern 

about it.30 

 

17.3. They noted that “10 years have gone by without any growth in the classroom 

and this should be attended to”.31 

 

17.4. They expressed appreciation to the school’s principal and the chair of its 

governing body “for all their assistance and understanding in trying to resolve 

the matter”.32 

 

18. It is thus clear that the crisis which manifested at the commencement of the 2006 

school year, was only solved by temporary patchwork and that the Department took no 

action at all to prevent a recurrence of the same problem with the new intake of 

grade 8 learners at the commencement of the 2007 school year. 

                                                            
30  p 313 para 5(d) 
 
31  p 314 para (c) 
 
32  p 314 last paragraph 
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The 2007 crisis 

19. The school opened for enrolment on Monday 8 January 2007 and the academic year 

commenced on Wednesday 10 January 2007.33 

 

20. The HoD invited the school principal and the chair of its governing body to a meeting 

with him at 14h00 on Tuesday 9 January 2007 to discuss the accommodation of 

learners in 2007.  He told the school principal of the meeting the previous day and 

confirmed it in a letter delivered to him on the morning of the meeting.34 

 

21. The principal and the chair of the governing body attended the meeting but the HoD 

did not arrive.  Officials of his department delivered a letter from the Acting Regional 

Director of the Department to the principal.  The officials were not interested in 

discussing the letter.35   The letter made the following points: 

 

21.1. There were 113 English learners expected to enrol for grade 8 who could not 

be accommodated at the English schools in Ermelo because they were all 

filled to capacity.  If Hoërskool Ermelo did not accommodate them, they “will 

receive no education at all in the year 2007”.36 

                                                            
33  Founding affidavit vol 1 p 23 para 29 
 
34  Founding vol 1 p 24 para 30;  Letter 5 January 2007 vol 1 p 76 
 
35  Founding vol 1 p 24 para 31;  Answer vol   p 121 para 38;  Letter 9 January 2007 JAE9 vol 1 p 

77 
 
36  p 77 paras 2 to 4 
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21.2. The Acting Regional Director accordingly instructed the principal to admit the 

learners to the school with effect from the following day.37  If he failed to obey 

this instruction, “disciplinary action (will be) taken against you without further 

notice”.38 

 

22. In response to this instruction, the chair of the governing body addressed letters to the 

principal and to the Acting Regional Director of the Department.39  He instructed the 

principal on behalf of the governing body only to admit learners in accordance with the 

school’s admissions policy which was to welcome all learners prepared to submit to its 

Afrikaans language policy.  He also informed the Acting Regional Director that all 

learners were welcome and would be enrolled if they were willing to receive instruction 

in Afrikaans. 

 

23. On Wednesday 10 January 2007 some 71 English learners and their parents arrived at 

the school for enrolment in grade 8.  They were accompanied by departmental 

observers who were there to ensure that the learners were enrolled.  The principal 

followed his usual practice of interviewing the learners and their parents.  He explained 

                                                                                                                                                                  
 
37  p 78 para 11 
 
38  p 79 para 14 
 
39  Letter 9 January 2007 JAE10 vol 1 p 80;  Letter 9 January 2007 JAE11 vol 1 p 81;  Founding 

vol 1 p 25 para 32 
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the school’s language policy to them and admitted those of them who were prepared 

to receive instruction in Afrikaans.  But after he had interviewed only eight of the 

learners, one of the departmental officials intervened, accused him of wasting time and 

insisted that he sign a list of all the parents and learners present.  He did as he was 

asked whereafter the officials, the parents and the learners left the school.40 

 

24. Neither the school nor its governing body heard from the Department again until 

25 January 2007.41 

 

25. Between 10 and 25 January 2007 the HoD devised a plan to change the school’s 

language policy to Afrikaans-English parallel medium and then to compel it to admit 

the 70 grade 8 learners who could not be accommodated elsewhere.  He decided to 

do so by withdrawing the governing body’s power to determine the school’s language 

policy as a matter of urgency in terms of ss 22(1) and (3) and by vesting it in an interim 

committee in terms of s 25(1) of SASA.  His officials contacted the other school 

principals in Ermelo and asked them to recommend the names of people who could 

serve on the interim committee.  He constituted the committee from the names so 

recommended.  He did not inform the school or its governing body of any of these 

developments.42 

                                                            
40  Founding vol 1 p 25 paras 33 to 35;  Waiting list 10 January 2007 JAE12 vol 1 p 83;  Waiting 

list 10 January 2007 JAE13 vol 1 p 87;  Answer vol 2 p 123 para 40 
 
41  Founding vol 1 p 27 para 36;  Answer vol 2 p 123 para 41 
 
42  Answer vol 2 p 110 para 11 and p 123 para 41;  Sikhosana vol 2 p 160 para 4 
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26. The HoD convened a meeting of the interim committee at the Department’s Regional 

Office in Ermelo at 12h00 on Thursday 25 January 2007.43  At the meeting, the 

members of the interim committee were each given a letter of appointment which 

described their mandate.44  The letter recorded that the school’s Afrikaans language 

policy “has effectively prevented the 113 learners from admission at the school”, but 

that the school’s governing body had been stripped of its power to determine its 

language policy and continued as follows: 

“I have therefore decided to appoint you in terms of Section 25 of the Act, with 

immediate effect to determine the language policy of Hoërskool Ermelo.  You 

are also requested to ensure that the Language policy determined by yourself 

will enable the learners to be admitted at Hoërskool Ermelo as a matter of 

urgency.  The Principal of the school would then be advised on the language 

policy so determined by yourselves and instruct the school principal of the 

determination and subsequent admission of the learners.”45 

 

                                                            
43  Founding vol 1 p 27 para 38;  Van Greunen vol 1 p 92 para 3 and vol 3 p 194 para 4;  

Sikhosana vol 2 p 160 paras 5 to 8 
 
44  Letter of appointment 25 January 2007 JAE3 vol 1 p 45;  Founding vol 1 p 27 paras 38 to 40;  

Van Greunen vol 1 p 92 para 3 and vol 3 p 194 para 4 
 
45  Letter of appointment 25 January 2007 JAE3 vol 1 p 45 at p 46 lines 1 to 6 and 13 to 19 
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27. There are somewhat different versions of what happened at the meeting.  The 

respondents’ version is given by a departmental official Mr Sikhosana46 and the 

Department’s minute of the meeting47: 

 

27.1. When the members of the interim committee were given their letters of 

appointment, they were informed, 

“that they were appointed to revise the language policy of the Ermelo 

High School, in order to make it possible for the 113 learners, who 

cannot be accommodated elsewhere, to attend the said school.”48 

 

27.2. After a debate, the committee resolved “to amend the language policy from an 

exclusive Afrikaans medium school, to that of a parallel medium school”.49 

 

27.3. They decided that one of the members would draft the new policy in 

accordance with their resolution and submit it to the others for approval.50 

 

                                                            
46  Sikhosana vol 2 p 159 at p 160 paras 5 to 8 
 
47  Minute 25 January 2007 G vol 2 p 162 
 
48  p 160 para 5 
 
49  p 160 para 6 
 
50  p 160 para 7 
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28. The following features of this account of the manner in which the interim committee 

was constituted and adopted the new language policy are important for purposes of 

this case: 

 

28.1. All of it was done without any notice to the school or its governing body. 

 

28.2. All the members of the interim committee were outsiders appointed without 

any consultation with the school or its governing body. 

 

28.3. The interim committee’s mandate, given to them in writing and explained to 

them orally, was to determine a new language policy for the school which 

would enable the English learners to be admitted to it.  The only way in which 

they could discharge this mandate was to adopt a policy which made English 

a medium of instruction at the school. 

 

28.4. The interim committee adopted the new policy without consulting the school, 

its governing body or anybody else.  They did not visit the school and did not 

inspect its facilities.  They did not make any enquiry to determine whether the 

new policy was in the school’s best interests or indeed whether it could 

practically be implemented at all.51 

                                                            
51  Founding vol 1 p 29 para 42;  Answer vol 2 p 125 para 45;  CC Reply vol 1.1 p 17 para 12 
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29. On the same day – that is on Thursday 25 January 2007, but at about 14h30 – officials 

of the Department delivered two letters at the school.52  The one was a copy of the 

letter of appointment of the members of the interim committee.53  The other was a 

letter dated 25 January 2007 from the HoD to the governing body of the school.54  The 

HoD informed the governing body as follows: 

 

29.1. He had decided to withdraw their function of determining the school’s 

language policy with immediate effect in view of “the current crisis and the 

urgency of the matter” namely that “there are about 113 learners who are 

stranded at home”.  

 

29.2.  “[I]n view thereof that these learners have to be accommodated immediately, 

I have decided to appoint sufficient persons to perform this function for a 

period of 3 months”.  His purpose for the appointment of the interim 

committee was accordingly to ensure that the stranded English learners were 

admitted to the school.  This purpose could only be achieved by the adoption 

of a new language policy which included English as a medium of instruction. 

 

                                                            
52  Founding vol 1 p 27 para 37;  Answer vol 2 p 124 para 42 
 
53  Letter of appointment 25 January 2007 JAE3 vol 1 p 45 
 
54  Letter 25 January 2007 JAE2 vol 1 p 44 
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29.3. He promised to furnish the governing body with the reasons for his decision in 

due course and afford them a reasonable opportunity to make representations 

to him.   

 

30. The following day, Friday 26 January 2007, officials of the Department and a number 

of parents and their children arrived at the school to enrol them.55  They obviously did 

so pursuant to the purported change in the school’s language policy by the interim 

committee the previous day.  The principal however told them that he was not yet 

aware of any new language policy and could accordingly not admit the English 

learners.  The delegation thereupon departed from the school. 

 

31. This application was launched as a matter of urgency the next day, Saturday 

27 January 2001.56 

 

32. One of the members of the interim committee, the Head of the Ligbron governing body 

Mr Van Greunen, also withdrew from the interim committee on Saturday 27 January 

2007.  He explained in his letter to the HoD that the process the Department had 

followed was unacceptable to him for a variety of reasons.57 

 

                                                            
55  Founding vol 1 p 30 para 43 
 
56  Notice of motion vol 1 p 10 
 
57  Letter 27 January 2007 A vol 2 p 136 
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33. On Tuesday 29 January 2007 the draft of the new language policy was finalised.58  It 

recorded simply that “The language of teaching and learning at the school will be 

English and Afrikaans (Parallel Medium)”. 

 

34. The school has since then implemented the new policy despite the pending challenge 

to its validity.  It created a new English stream within the school.  It enrolled all the 

English learners who applied for admission.  By 1 February 2007 when the school and 

its governing body filed their replying affidavit, 13 English learners had been enrolled.59  

By 2 August 2007 when the school and its governing body filed their supplementary 

founding affidavit, 20 English learners had been enrolled.60  The school undertook to 

allow these English learners to remain at the school whatever the outcome of the 

pending application to overturn the new language policy.61 

 

35. The HoD gave the reasons for his decision to withdraw the governing body’s power to 

determine the school’s language policy on 1 March 2007.62  They may be summarised 

as follows: 

 

                                                            
58  New language policy 29 January 2007 JAE16 vol 1 p 96 
 
59  Reply vol 2 p 164 para 2.1 
 
60  Supplementary Founding vol 3 p 207 para 70.3.1 
 
61  Supplementary Founding vol 3 p 207 para 70.3.1 
 
62  Letter 1 March 2007 vol 3 p 220;  Supplementary Founding vol 3 p 203 para 69.1 
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35.1. There were 113 or perhaps 69 learners who required instruction in English but 

could not be accommodated at any of the other schools in Ermelo. 

 

35.2. It was not practically or financially feasible to create new school 

accommodation for them.   

 

35.3. The school could accommodate them because it was built to accommodate 

1200 learners and there were at that time only 589 learners in the school. 

 

35.4. The school’s existing language policy however precluded the admission of the 

English learners.  The school’s governing body was not prepared to 

reconsider this policy.  The HoD accordingly, 

“concluded that the School Governing Body is not performing this 

function in the interests of the community at large, taking into account 

the demographics of the population of Ermelo 1 Circuit.”63 

 

36. The governing body made representations to the HoD on 23 March 2007.64  The HoD 

however confirmed his decision on 22 June 2007.65 

                                                            
63  Letter 1 March 2007 vol 3 p 225 para 10.5 
 
64  Letter 23 March 2007 vol 3 p 227;  Supplementary Founding vol 3 p 203 para 69.2 
 
65  Letter 22 June 2007 vol 3 p 245;  Supplementary Founding vol 3 p 204 para 69.3.1 
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37. The governing body appealed to the MEC on 12 July 2007.66  The MEC dismissed the 

appeal on 14 August 2007.67 

 

The need for a new school in Ermelo 

38. The school and its governing body say that the crises that arose at the 

commencement of the school years in 2006 and in 2007 were manifestations of a 

larger problem created by the MEC’s failure to discharge his duty in terms of s 29(1) of 

the Constitution and s 3(3) of SASA to “ensure that there are enough school places so 

that every child . . . can attend school”.  They base this contention on the following 

evidence: 

 

38.1. They say in paragraph 76.1 of their supplementary founding affidavit that, on 

the HoD’s own account, the existing schools in Ermelo already had to 

accommodate 1670 learners beyond their capacity in 2007.68   

 

                                                            
66  Letter 12 July 2007 vol 3 p 247;  Supplementary Founding vol 3 p 204 paras 69.3.2 and 69.3.3 
 
67  Letter 14 August 2007 vol 3 p 269;  Supplementary Answer vol 3 p 259 para 73 
 
68  Supplementary Founding vol 3 p 216 para 76.1 
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38.2. The HoD responds to this accusation in paragraph 83 of his supplementary 

answer.69  He does not dispute the accusation and merely refers back to what 

he had said in paragraph 32.4 of his original answer.  

 

38.3. But in paragraph 32.4 of his original answer, the HoD merely explained why 

the creation of a new school was not a solution to the crisis which manifested 

itself in January 2007 when a large group of English learners had to be 

accommodated overnight.70  He did not explain why the MEC had not 

addressed the bigger structural problem arising from the under-provision of 

schools in Ermelo which had resulted in the overcrowding of existing schools 

to the extent of 1679 learners in 2007. 

 

38.4. It now appears from the HoD’s replying affidavit in the application to this court, 

that the structural problem has become significantly worse since 2007.71  He 

says in paragraph 8 that the other schools in Ermelo are now overcrowded to 

an extent of 1775 learners.72  This is so despite the fact that the school has 

absorbed 201 English learners under the new language policy in dispute in 

these proceedings.73 

                                                            
69  Supplementary Answer vol 3 p 267 para 83 
 
70  Answer vol 2 p 118 para 32.4 
 
71  CC Reply vol 1.1 p 3 
 
72  p 14 para 8 
 
73  p 15 para 9.4 
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39. It is accordingly clear that the crises which manifested at the beginning of the school 

year in 2006 and again in 2007, were manifestations of the MEC’s failure to discharge 

her constitutional and statutory duties to provide enough public school places for all 

children in the province. 
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THE DISTRIBUTION OF POWERS AND FUNCTIONS UNDER SASA 

The purpose of this analysis 

40. We discuss the distribution of powers under the South African Schools Act which 

govern the administrative decisions in issue in this case. We do so for a variety of 

reasons including the following: 

 

40.1. The first is to address the applicants’ recent accusations of racism against the 

governing body of the school.  The accusations are based on a perception 

that the school’s language policy was designed to retain the school’s 

resources for the exclusive benefit of its learners to the exclusion of others.  

But SASA makes it clear that the school’s governing body was required to 

determine the school’s language policy in the best interests of the school and 

its learners. 

 

40.2. The second is to show where the responsibility lies for ensuring that there are 

enough public school places for every learner. It is that of the MEC and the 

HoD.  They were responsible for the crisis in 2007. 

 

40.3. The third is to describe the intricate web of distribution of powers under SASA 

and the checks and balances it imposes on their exercise.  This structure 
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renders it inconceivable that parliament intended to permit the HoD to 

withdraw the powers of a governing body conferred on it by parliament itself. 

 

40.4. The fourth is to describe the powers purportedly exercised by the HoD and 

the interim committee to demonstrate that they did so unlawfully. 

The constitutional context  

41. Apartheid has left us with a vast discrepancy between the public and private resources 

of white and black South Africa.  This disparity still prevails in every domain including 

education in general and public schools in particular. 

 

41.1. Formerly white public schools have been and by and large remain, better 

resourced than formerly black schools.  They were more generously treated 

by the apartheid government.  They also served and were supported by 

relatively affluent white communities.  

 

41.2. Formerly black public schools on the other hand, have been and by and large 

remain poorly resourced.  They were parsimoniously treated by the apartheid 

government.  They also largely served and were supported by relatively poor 

black communities. 
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42. The Constitution emphatically demands that this imbalance be redressed by radical 

transformation of society at large and of public schools in particular.  It does so by, 

- section 1(a) which entrenches “the achievement of equality” as a founding value; 

- sections 9(1) and (2) which entitles everyone to substantive equality; 

- section 9(3) which prohibits unfair discrimination on the grounds of race, and 

- section 29(1)(a) which entitles everyone to a basic education subject to the 

requirements of substantive equality and the prohibition of race discrimination. 

 

43. But the Constitution also requires the process of transformation to comply with a 

number of other founding values and fundamental rights including the following: 

 

43.1. The requirement of legality entrenched in s 1(c) as an element of the rule of 

law and the requirement that all administrative action be lawful in s 33(1) 

fleshed out in PAJA. 

 

43.2. The requirement that all administrative action be procedurally fair and 

substantively reasonable in s 33(1), fleshed out in PAJA. 

 

43.3. The requirements of s 29(2) which entitles everyone “to receive education in 

the official language or languages of their choice in public educational 
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institutions where that education is reasonably practicable” which may include 

“single medium institutions”.  

 

44. The Constitution does not prescribe the means by which these imperatives must be 

achieved.  It is left to parliament and the provincial legislatures to determine.74  They 

must determine among other things, whether to pursue the constitutional imperative of 

substantive equality by, 

- “equalising up”, that is, by allowing well-endowed schools to retain their 

resources while enhancing the resources of the poorly endowed schools to the 

same level; 

- “equalising down”, that is, by redistributing the resources of the well-endowed 

schools to poor communities whose schools are under-resourced, or 

- a combination of the two with elements of both. 

 

45. Parliament has opted for the latter course in SASA.  We will later describe some of its 

provisions in greater detail, but first describe the broad structure by which it pursues 

transformation. 

The broad structure of SASA 

46. The broad structure of SASA includes the following elements: 

                                                            
74  Education at all levels, excluding tertiary education, is a functional area of concurrent national 

and provincial legislative competence in terms of schedule 4A of the Constitution. 
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46.1. Public schools are run in partnership between, 

- the national government, represented by the Minister of Education 

who sets national norms and standards for public schools; 

- the provincial governments, represented by the MEC for Education, 

the Head of the Provincial Department of Education and the school 

principals who provide public schools and exercise executive control 

over them; 

- the school communities, represented by their governing bodies, who 

have limited autonomy over some of their domestic affairs. 

 

46.2. All public schools in existence when SASA came into effect continue as public 

schools.75  The MEC has the duty to establish new public schools.76  She 

must ensure that there are enough public school places for every child in the 

province.77 

 

46.3. Every public school is a juristic person.78  It retains the assets it held when 

SASA came into effect79 and is entitled to use the state property it occupies.80 

                                                            
75  Section 52(1) 
 
76  Section 12(1) 
 
77  Sections 3(3) and (4) 
 
78  Section 15 
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46.4. There is a fine balance between the three tiers of the partnership in terms of 

which public schools are run. 

 

46.5. The Minister prescribes minimum norms and standards for a range of matters 

relating to public schools, subject to the restrictions and requirements of 

SASA itself.81 

 

46.6. The MEC, the HoD and the school principals have a wide range of executive 

powers and functions.  They are too numerous and diverse to list.  We will 

later describe some of them.  The MEC, the HoD and the principals must 

however exercise and perform these powers and functions subject to the 

restrictions and requirements of SASA itself and the Minister’s minimum 

norms and standards.   

 

46.7. The governing body of a public school governs its domestic affairs.82  It 

exercises and performs a wide range of powers and functions.83  It must do so 

                                                                                                                                                                  
 
79  Sections 52(2) and (3) 
 
80  Section 13(2) 
 
81  Sections 3(2), 5(4)(c), 5A(1) and (2) (introduced by the Educational Laws Amendment Act 31 of 

2007 with effect from 31 December 2007), 6(1), 6A(1), 8(3), 14(6), 16A(1)(b)(i) (introduced by 
the Educational Laws Amendment Act 31 of 2007 with effect from 31 December 2007), 20(11), 
35 and 39(4), (7), (8) and (10) 
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subject to the restrictions and requirements of SASA itself, the Minister’s 

national minimum norms and standards and the executive powers of the 

MEC, the HoD and the principals in the exercise and performance of their 

powers and functions.  

 

47. This structure creates a natural tension between the provincial government, on the one 

hand, and the governing bodies of public schools, on the other: 

 

47.1. The duties of the provincial government are in the first place to society at 

large.  It must ensure that there are enough public school places for every 

child in the province84 and that all public schools have the infrastructure, 

capacity and materials required by the Minister’s minimum norms and 

standards.85  The provincial government’s interest and inclination are 

accordingly to employ the resources of all public schools to the best 

advantage of society at large, whether or not it serves the best interests of 

any particular school. 

 

                                                                                                                                                                  
82  Section 16 
 
83  They include those in ss 5(5), 6(2), 7, 9(1) to 1(e) and (9), 13(4), 16, 20(1), 21, 36, 37, 38, 38A 

and 42. 
 
84  Section 12(1) read with ss 3(3) and (4) 
 
85  Section 5A(1) and (2) read with s 58C, introduced by the Educational Laws Amendment Act 31 

of 2007 with effect from 31 December 2007 
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47.2. A governing body on the other hand, must serve the best interests of its 

particular school.  Section 16(2) provides that a governing body “stands in a 

position of trust towards the school”.  Section 20(1)(a) goes on to say that a 

governing body “must ... promote the best interests of the school and strive to 

ensure its development through the provision of quality education for all 

learners at the school”.  Its duty is to exercise and perform its powers and 

functions in the best interests of the school and the education of its learners.  

It may not exercise its powers or perform its functions for any other purpose.  

It means, among other things, that it may only exercise its powers of control 

over the school’s resources in the best interests of the school and its learners.  

To do otherwise would be unlawful. 

 

48. This tension between the broader societal interest of the province, on the one hand, 

and the narrower school interest of the governing bodies, on the other, is not an 

accident.  SASA intends both interests to be served.  It strikes a balance between 

them by a nuanced distribution of powers.  The manner in which it does so, differs 

from subject to subject.  We will later describe the distribution of powers in relation to 

the matters in issue in this case.  What they all have in common though, is that the 

control of the domestic affairs of schools, 

- is in the first place subject to the requirements and restrictions imposed by SASA 

itself; 

- is in the second place subject to the minimum norms and standards prescribed 

by the Minister, and 
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- is in the third place exercised by the MEC, the HoD, the principal and the 

governing body according to SASA’s division of powers between them. 

 

49. We will now take a closer look at the division of powers in relation to some of the 

matters in issue in this case. 

The provision of school facilities 

50. In terms of s 5A(1) and (2) of SASA86, the Minister may prescribe minimum norms and 

standards for school infrastructure, the capacity of a school in respect of the number of 

learners a school can admit and the provision of learning and teaching support 

materials. 

 

51. The MEC bears the duty to provide enough public school places which comply with the 

Minister’s norms and standards for every child in the province: 

 

51.1. In terms of s 12(1) the MEC must provide public schools for the education of 

learners out of funds appropriated for this purpose by the provincial 

legislature. 

 

                                                            
86   Section 5A was introduced by the Educational Laws Amendment Act 31 of 2007 with effect 

from 31 December 2007 
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51.2. In terms of s 3(3) she “must ensure that there are enough school places so 

that every child who lives in his or her province can attend school”. 

 

51.3. If she is unable to do so because of a lack of capacity existing at the date of 

commencement of SASA, she must in terms of s 3(4) “take steps to remedy 

any such lack of capacity as soon as possible” and annually report to the 

Minister on her progress in doing so. 

 

51.4. In terms of s 58C(1)(a) 87 the MEC must ensure that all school facilities comply 

with the Minister’s norms and standards.  She must in terms of s 58C(3) 

report to the Minister every year to what extent school facilities in the province 

comply with the Minister’s norms and standards and, if they do not, “indicate 

the measures that will be taken to comply”. 

 

52. The HoD also plays an important role in ensuring that all school facilities comply with 

the Minister’s norms and standards: 

 

52.1. He must in terms of s 58C(6) determine the minimum and maximum capacity 

of every public school in accordance with the norms and standards in relation 

to the availability of classrooms and educators and the curriculum of the 

                                                            
87   Section 58C was introduced by the Educational Laws Amendment Act 31 of 2007 with effect 

from 31 December 2007 
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school.  He must then communicate his determination to the governing body 

and the principal of every school. 

 

52.2. He must in terms of s 58C(5) review the level of compliance with the 

Minister’s norms and standards in every school, assist them to comply with 

the norms and standards insofar as they do not and report to the MEC on 

these matters.  He must do so in relation to every public school by,  

- identifying the resources with which to comply with the norms and 

standards;  

- identifying the risk areas for compliance;  

- developing a compliance plan for the province in which all norms and 

standards and the extent of compliance must be reflected;  

- developing protocols with the schools on how to comply with the 

norms and standards and, manage the risk areas, and  

- report to the MEC on these matters. 

 

53. In terms of ss 5A(3) and (4)88 the governing body of a school must also comply with 

the Minister’s norms and standards on the provision of school facilities when they 

determine, 

- the school’s admission policy in terms of s 5(5), and  

                                                            
88   Section 5A was introduced by the Educational Laws Amendment Act 31 of 2007 with effect 

from 31 December 2007 
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- the school’s language policy in terms of s 6(2). 

The MEC must in terms of s 58C(2)89 ensure that governing bodies comply with 

these requirements. 

The use of school facilities 

54. The primary right to determine how a school’s facilities are used, vests in its governing 

body: 

 

54.1. In terms of s 20(1)(g), the governing body of a school has the right to 

administer and control its property and the buildings and grounds it occupies.  

It may not exercise this power in any manner which interferes with or 

otherwise hampers the implementation of a decision made by the MEC or the 

HoD in terms of any law or policy.  

 

54.2. All the assets which vested in a public school immediately prior to the 

commencement of SASA, continue to vest in it in terms of s 52(2).  As owner 

of the assets, it may determine how to use them at common law.  Its 

governing body makes this determination on its behalf in terms of s 20(1)(g).   

 

                                                            
89   Section 58C was introduced by the Educational Laws Amendment Act 31 of 2007 with effect 

from 31 December 2007 
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54.3. In terms of s 13(2) a public school which occupies immovable property owned 

by the state has the right to occupy and use it for the benefit of the school for 

educational purposes.  The governing body of the school also exercises this 

power on behalf of the school in terms of s 20(1)(g). 

 

55. The powers of the governing body of a school to determine how to use its own assets 

and those of the state which it occupies are limited only by the following powers of the 

MEC and the HoD: 

 

55.1. In terms of s 13(3) the MEC may restrict the school’s use of immovable 

property owned by the state if the school does not use it “in the interests of 

education”.  The MEC may only impose such a restriction by the procedure 

prescribed by s 13(4). 

 

55.2. In terms of s 20(1)(k), a governing body must, at the request of the HoD, allow 

the reasonable use under fair conditions of the school’s facilities “for 

educational programmes not conducted by the school”. 

 

55.3. The MEC and the HoD may by the exercise of these powers restrict a 

school’s use of its facilities.  They may then use or allow others to use the 

excess facilities.  But they may not prescribe to the school how to use its 

facilities.  
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A school’s language policy 

56. The power to determine a school’s language policy, vests in its governing body in 

terms of s 6(2).  This power is subject to the following limitations. 

 

56.1. In terms of s 6(1) the Minister may determine norms and standards for 

language policy in public schools.  The Minister has done so by Government 

Notice 1701 of 19 December 1997.  We attach a copy of it to these 

submissions.  Although SASA does not expressly say so, we accept that a 

school’s language policy determined in terms of s 6(2) must comply with these 

norms and standards. 

 

56.2. Sections 5A(3) and (4)90 also provide that a school’s language policy must 

comply with the norms and standards for the provision of school facilities 

prescribed by the Minister in terms of ss 5A(1) and (2).   

 

56.3. The MEC is obliged in terms of s 58C(2)91 to ensure that a school’s language 

policy complies with both these sets of norms and standards. 

 

                                                            
90   Section 5A was introduced by the Educational Laws Amendment Act 31 of 2007 with effect 

from 31 December 2007 
 
91   Section 58C was introduced by the Educational Laws Amendment Act 31 of 2007 with effect 

from 31 December 2007 
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57. Subject to these requirements, a school’s language policy is left to the discretion of its 

governing body.  It must exercise this discretion in terms of ss 16(2) and 20(1)(a) in the 

interests of the school and the quality of the education of its learners.  It need not have 

regard to the interests of the community at large.  On the contrary, it is unlawful to do 

so. 

A school’s admission policy 

58. The power to determine a school’s admission policy vests in its governing body in 

terms of s 5(5).  The only limitations on this power imposed by SASA are the following: 

 

58.1. A school must admit learners without unfairly discriminating in any way.92 

 

58.2. A school may not administer any test related to the admission of a learner to a 

public school.93 

 

58.3. A school may not refuse to admit a learner merely because his or her parent 

is unable to pay the school fees, or does not subscribe to the mission 

statement of the school or has refused to enter into a contract in terms of 

                                                            
92  Section 5(1) 
 
93  Section 5(2) 
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which the parent waives any claim for damages arising out of the education of 

the learner.94 

 

58.4. The school’s admission policy must comply with the Minister’s national norms 

and standards.95  The MEC must ensure that it complies with these norms 

and standards.96 

Conclusions 

59. At least three things can be concluded from the distribution of powers under SASA. 

 

60. The first relates to Mr Hlatshwayo’s accusation of racism against the school and its 

language policy. It is apparent from the structure of the Act that his allegation is 

inappropriate.  It is also unfairly made and must be disregarded.   

 

61. The second relates to the causes of the trouble that has been brewing for a number of 

years in high school education in Ermelo and that culminated in the crisis in 2007. It is 

                                                            
94  Section 5(3) 
 
95  Section 5A(3), introduced by the Educational Laws Amendment Act 31 of 2007 with effect from 

31 December 2007 
 
 
96  Section 58C(2), introduced by the Educational Laws Amendment Act 31 of 2007 with effect 

from 31 December 2007 
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clear from the Act that the responsibility lies with the Minister, the MEC and the HoD to 

avert and to respond to such a crisis. 

 

62. The third is the question of the unlawfulness of the decisions of the HoD and the 

interim committee.  The powers they purported to exercise under ss 21 and 25 must 

be understood against the distribution of powers under SASA and the checks and 

balances it imposes. It is clear that the HoD and the interim committee exercised these 

powers unlawfully. It is also apparent that it is inconceivable against this background 

that parliament intended to permit the HoD to withdraw the powers of a governing body 

conferred on it by parliament itself in such an intricate and inter-related way.   

 

63. We consider these issues in turn. 
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THE ACCUSATION OF RACISM  

64. The Department’s Circuit Manager for the Ermelo Region, Mr Hlatshwayo, suggests 

for the first time in his reply in the application for leave to appeal to this court that the 

issue underlying this case is one of crass racism by Afrikaners who cling to their 

apartheid privileges.97 

 

65. This accusation is raised for the first time in the very last affidavit filed in this court in 

June 2009.  Mr Hlatshwayo does not explain why it was not raised in any of the 

Department’s affidavits filed in January and August 2007 or at any time since then.  

Neither the school, nor its governing body has had any opportunity to respond to it. It 

would be unfair to them to make anything of it.  It should accordingly be disregarded.   

 

66. We accept however that Mr Hlatshwayo’s suggestion probably reflects the perception 

of many.  We submit with respect that the perception of racism is merely one 

perspective of a broader and much more complex issue. Both the Constitution and 

SASA address this complex issue in a nuanced and balanced manner. The balance is 

found in particular in the manner in which the powers related to complex matters such 

as school language policies are distributed under SASA. 

 

                                                            
97  CC Reply vol 1.1 p 7 paras 5.1 and 5.2 and p 9 para 6.3 
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67. The governing body was at all times required merely to comply with the Minister’s 

national norms and standards in the determination of the school’s language policy.  

There is no suggestion that it did not do so. The governing body was otherwise obliged 

to determine the school’s language policy in the best interests of the school and the 

education of its learners.  That was what it did.  The fact that its language policy 

served the best interests of the school and its learners, was accordingly not a 

manifestation of racism but the prescribed outcome of the rules SASA itself imposed 

on the governing body.   

 

68. The validity of the school’s language policy is in any event not the issue in this case.  

The issue is whether the HoD acted lawfully when he imposed a new language policy 

on the school.  This issue is not dependent on the lawfulness or otherwise of the 

school’s original language policy.  It should accordingly be disregarded. 
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THE CAUSES OF THE CRISIS IN JANUARY 2007 

69. The HoD says that he took the drastic action he did because “I was faced with a crisis 

situation” and thus “had to take an urgent decision”.98  The crisis he faced was that a 

large group of grade 8 learners who required tuition in English could not be 

accommodated in any of the schools in Ermelo which offered English tuition because 

they were already overcrowded.  We submit for the reasons that follow, that this crisis 

was caused by the failure of the state to discharge their duties under SASA.  It was not 

the fault of the school’s governing body. 

 

70. It was the MEC’s duty in terms of s 12(1) read with s 3(3) of SASA, to establish 

sufficient public schools in Ermelo to accommodate every child. 

 

71. To the extent that language policy presents an obstacle to accommodate every child in 

a public school as contemplated in this section, the Minister could have prescribed 

minimum national norms and standards in terms of s 6(1) that would address these 

obstacles. 

 

72. If these duties had been fulfilled, the crisis would have been averted. 

 

                                                            
98  HoD’s reasons 1 March 2007 vol 3 p 220 at p 224 para 10 
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73. We know that the crisis first manifested itself in January 2006 when the English high 

schools in Ermelo could not accommodate the new intake of English grade 8 learners.  

The part of the crisis which manifested at the Hoërskool Ermelo was just the tip of the 

iceberg.  The Department had over the years packed the English learners of Ermelo 

into the existing English schools until they were bursting at the seams.  It was only 

when they could take no more that the Department came knocking at Hoërskool 

Ermelo’s door to accommodate the overflow.  They then resorted to a patchwork 

solution of enrolling the learners at Ligbron while accommodating them in a converted 

laundry at the school. 

 

74. Despite this clear warning to the province in January 2006 that they had run out of 

capacity for English learners in Ermelo, they did nothing about it in the ensuing year.  

All they did for the whole of 2006 was to write a single letter.  It was the letter of the 

Department’s Circuit Manager Mr Hlatshwayo to the school principals of Ermelo on 

15 August 2006, asking for their suggestions of a solution to the expected 

accommodation problem in 2007.99  He said that “This still remains a crisis!” but 

apparently did nothing about it.   

 

75. The school principals and the parents’ delegation urged the Department to use the old 

Convent to create new school accommodation.100  The Department did not follow up 

                                                            
99  Letter 15 August 2006 vol 1 p 59 
 
100  Letter 31 August 2006 JAE6 vol 1 p 60;  Ligbron proposal JAE7 vol 1 p 61;  Report 8 November 

2006 vol 4 p 312 para 4 
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on this suggestion at all.  They are vague as to why they did not do so.  Only in his 

replying affidavit in the application for leave to appeal to this court, does 

Mr Hlatshwayo say that the building was not suitable because it was dilapidated and 

situated next to a public road.101 

 

76. It is clear however that the Department did not take any other action to address the 

problem.  They did nothing to create additional school facilities for English children in 

Ermelo.  Even if they thought that the solution was to turn Ermelo Hoërskool into a 

parallel medium school to accommodate the English learners, they also did nothing 

about it.  They did not engage with the school on the issue in any way.  If this was their 

solution, they should at least have engaged with the school on it by not later than 

October 2006.  The schools require learners who enrol for the first time to do so by not 

later than October for the school year which commences the following January.  It is a 

sensible rule which gives the schools an idea of their learner numbers for the following 

year so that they can plan to accommodate them.  If the Department had in mind that 

the school should create an entirely new English stream and accommodate a 

substantial number of new learners from the commencement of the 2007 year, then it 

was all the more important that they engage with the school well before then, and in 

any event by no later than October 2006.  But they again did absolutely nothing about 

it. 

 

                                                            
101  CC Reply vol 1.1 p 16 para 11 
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77. The Department only sprung into action on Monday 8 January 2007, two days before 

the commencement of the new school year, when they had a large group of English 

learners on their hands who could not be accommodated at the English schools in 

Ermelo.  Even then, the Department did not engage with the school or its governing 

body.  The HoD called a meeting with the principal and the chair of the governing body 

for Tuesday 9 January 2007.102  He did not, however, attend the meeting.  He merely 

caused a letter to be delivered to the principal which instructed him to admit the 

English learners the next day and threatened “that failure to comply will result in 

disciplinary action against you without further notice”.103 

 

78. The governing body responded to the letter immediately on Tuesday 9 January 

2007.104  They informed the Department that all learners were welcome at the school 

provided they receive tuition in Afrikaans in accordance with the school’s language 

policy.105 

 

79. Without any further engagement, departmental officials escorted the English learners 

and their parents to the school on Wednesday 10 January 2007.  When the school 

                                                            
102  Founding vol 1 p 24 para 30;  Letter 5 January 2007 vol 1 p 76 
 
103  Letter 9 January 2007 vol 1 p 77 at p 78 para 11 and p 79 para 14 
 
104  Letter 9 January 2007 vol 1 p 81 
 
105  Letter 9 January 2007 vol 1 p 81 
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principal made it clear that he would only admit the learners subject to the school’s 

language policy, they accused him of wasting time and left the school.106 

 

80. Over the next two weeks, the HoD planned his strategy of enforcing a new language 

policy on the school, again without communicating with the school at all.107 

 

81. On 25 January 2007 the HoD implemented his plan by convening his interim 

committee at 12h00 and instructing them to determine a new language policy for the 

school which “will enable the learners to be admitted at Hoërskool Ermelo as a matter 

of urgency”.108  The committee could only discharge this mandate by changing the 

school’s language policy to Afrikaans-English parallel medium.  That was accordingly 

what they did.109 

 

82. Only after the interim committee meeting, officials of the Department delivered two 

letters at the school at 14h30 on 25 January 2007.110  The one was a copy of the letter 

                                                            
106  Founding vol 1 p 25 paras 33 to 35;  Waiting list 10 January 2007 JAE12 vol 1 p 83;  Waiting 

list 10 January 2007 JAE13 vol 1 p 87;  Answer vol 2 p 123 para 40 
 
107  Founding vol 1 p 27 para 36;  Answer vol 2 p 110 para 11 and p 123 para 41;  Sikhosana vol 2 

p 160 para 4 
 
108  Letter of appointment 25 January 2007 JAE3 vol 1 p 45 at p 46 lines 1 to 6 and 13 to 19;  

Founding vol 1 p 27 paras 38 to 40;  Van Greunen vol 1 p 92 para 3 and vol 3 p 194 para 4;  
Sikhosana vol 2 p 159 at p 160 para 5 

 
109  Sikhosana vol 2 p 159 at p 160 paras 5 to 8 
 
110  Founding vol 1 p 27 para 37 
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appointing the members of the interim committee.111  The other was a letter from the 

HoD to the governing body of the school.112  The HoD informed the governing body of 

his decision to withdraw their power to determine the school’s language policy.  He 

also made it clear that the only purpose of this manoeuvre was to force the school to 

accept the English learners.  He said that “In view thereof that these learners have to 

be accommodated immediately, I have decided to appoint sufficient persons to 

perform this function (of determining the school’s language policy) for a period of 3 

months”.113 

 

83. The following day Friday 26 January 2007, officials of the Department and a number of 

parents and their children arrived at the school to enrol them, apparently pursuant to 

the purported change of the school’s language policy by the interim committee the 

previous day.114 

 

84. We submit that it is clear from this history that the crisis was brought about by the 

failure of the state including the MEC, the Department and the HoD, to perform their 

constitutional and statutory duties as they should have done.  The crisis had been long 

in coming but they did nothing about it.  They procrastinated for at least a year after 

the manifestation of the crisis in January 2006.  They did nothing about it until the 

                                                            
111  Letter of appointment 25 January 2007 JAE3 vol 1 p 45 
 
112  Letter 25 January 2007 JAE2 vol 1 p 44 
 
113  Letter 25 January 2007 JAE2 vol 1 p 44 lines 20 to 22 
 
114  Founding vol 1 p 30 para 43 
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crisis inevitably again surfaced in January 2007.  They neither created additional 

English school facilities, nor engaged with Hoërskool Ermelo at any time until the 

commencement of the new school year in 2007.  Even then, they did no more than to 

order the school to admit the English learners.  When the school refused to do so, they 

still did not engage with it but went away to hatch a plan to force it into submission.  

They then implemented their plan without warning within a matter of hours on 

Thursday 25 January 2007.  We will in the next chapter submit that their plan was 

unlawful.  Insofar as they seek to justify it as a response to a crisis, it was a crisis 

entirely of their own making. 
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THE NEW POLICY WAS UNLAWFUL 

The withdrawal of the function was not competent 

85. We submit for the reasons that follow that it was not competent for the HoD to 

withdraw the governing body’s power to determine the school’s language policy in 

terms of s 22 of SASA.   

 

86. Section 22(1) provides that the HoD may, on reasonable grounds, withdraw “a 

function” of a governing body.  It does not say which functions the HoD may withdraw.  

It is wide enough to allow him to withdraw “any function”.  But we submit with respect 

that the context indicates that he may only withdraw the functions allocated to a 

governing body in terms of s 21.  

 

87. First, SASA confers functions on a public school’s governing body as part of an 

intricate web by which it distributes powers and functions and imposes checks and 

balances on their exercise.  We have already described the way in which it does so in 

relation to the role of governing bodies in the provision of school facilities, the use of 

school facilities, the determination of a school’s language policy and the determination 

of its admission policy.  SASA also does the same thing in relation to the roles 

governing bodies play in, 
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- the determination of the rules under which religious observances may be 

conducted at public schools;115 

- the determination of a school’s code of conduct for learners;116 

- the disciplinary proceedings against learners including their suspension and 

expulsion;117 

- the relationship and interaction between the governing body and the principal and 

staff of the school;118 

- the determination of and compliance with the governing body’s own code of 

conduct;119 

- the closure of public schools,120 and 

- the funding of public schools and the control and administration of their funds.121 

It is inconceivable that, having created this intricate web of distribution of powers and 

checks and balances on their exercise within which the governing bodies of schools 

operate, parliament intended to authorise the HoD to cut across all of parliament’s own 

handiwork by withdrawing any function from any governing body at any time as long as 

                                                            
115  Section 7 
 
116  Sections 8 and 20(1)(d) 
 
117  Section 9 
 
118  Sections 16A (introduced by the Educational Laws Amendment Act 31 of 2007 with effect from 

31 December 2007) and 20(1)(e) 
 
119  Section 18A 
 
120  Section 33 
 
121  Sections 36, 37, 38, 38A, 42 and 43 
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there are reasonable grounds to do so.  This interpretation leaves it to the HoD to 

determine what functions governing bodies perform when parliament itself created an 

intricate structure within which they do so under SASA.   

 

88. Secondly, the immediate context of s 22 also indicates that the HoD may only 

withdraw powers he has allocated to a governing body in terms of s 21.  In addition the 

general functions of governing bodies conferred on them by SASA itself, s 21 allows 

the HoD to allocate certain additional functions on governing bodies which have the 

capacity to perform them.  These additional functions are in other words conferred on 

governing bodies, not by parliament itself, but by the HoD in cases where it is 

appropriate to do so.  We submit that, when the immediately following provision in s 22 

then goes on to say that the HoD may also withdraw functions from a governing body, 

it has in mind only the additional functions conferred on the governing body by the 

HoD himself.  He may undo his own handiwork but not that of parliament. 

 

89. Thirdly, s 22 does not vest the powers withdrawn by the HoD, in anybody else.  This is 

not a problem when the HoD withdraws the additional powers conferred on a 

governing body in terms of s 21.  But it would create a vacuum if he were to withdraw 

any of the general powers of governing bodies conferred on them by SASA itself: 

 

89.1. The additional powers an HoD may confer on a governing body in terms of 

s 21, are not conferred on anybody else by SASA itself.  They vest in the 
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Department in the exercise of the MEC’s duty and power to provide public 

schools in terms of s 12(1).  When the HoD confers them on a governing 

body, they are in effect transferred from the Department to the governing 

body.  When the HoD withdraws them in terms of s 22, they revert to the 

Department.  

 

89.2. If the HoD should however withdraw any of the other functions of a governing 

body conferred on it by SASA itself, it would create a vacuum because 

nobody else has the power under SASA to perform such a function.  It would 

be in breach of the principle of legality for any other functionary to exercise 

such a power because public power “can be validly exercised only if it is 

clearly sourced in law”.122 

 

89.3. The HoD recognised this conundrum.  That was why he created an interim 

committee to perform the function of determining the school’s new language 

policy.  He purportedly did so in terms of s 25.  But it allows him to create an 

interim committee to perform the functions of a school’s governing body only if 

the governing body has ceased or failed to perform its functions.  It does not 

allow him to do so whenever he withdraws a governing body’s functions in 

terms of s 22.  We shall later elaborate on this submission. 

 

                                                            
122  AAA Investments v Micro Finance Regulatory Council 2007 (1) SA 343 (CC) para 68 
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90. We accordingly submit that the HoD did not have the power in terms of s 22, to 

withdraw the governing body’s power to determine the school’s language policy in 

terms of s 6(2) of SASA. 

The procedure for the withdrawal was unfair 

91. Even if one assumes that the HoD had the power in terms of s 22(1) to withdraw the 

governing body’s power to determine the school’s language policy, he was obliged in 

terms of s 22(2) to afford them a hearing before he did so.  He failed to do so.  He only 

informed them of the decision after it had been taken. 

 

92. He claims that he was entitled to do so in terms of s 22(3).  It allows the HoD to 

withdraw a function of a governing body without first affording it a hearing in cases of 

urgency.  The HoD contends that this was such a case because there were a large 

group of English learners who could not be accommodated anywhere else and had to 

be accommodated in the school immediately. 

 

93. But the urgency arose only because the HoD had failed to address the matter at all 

since the previous crisis in January 2006.  He had at least a year in which to do so but 

failed to do anything about it.  Even when the crisis manifested itself again at the 

commencement of the new school year between 8 and 10 January 2007, he could still 

have afforded the governing body a hearing during the ensuing two weeks before 

25 January 2007.  He chose instead to hatch his plan in secret and spring it on the 
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school and its governing body without notice on 25 January 2007.  There was in the 

circumstances no excuse for his failure to afford the governing body a hearing first.  He 

does not offer any legitimate justification for it. 

 

94. The HoD’s withdrawal of the governing body’s power to determine the school’s 

language policy was accordingly unlawful because it was done in breach of the 

procedural requirements of s 22 itself. 

The appointment of the committee was not competent 

95. The HoD purported to fill the vacuum created by his withdrawal of the governing 

body’s power to determine the school’s language policy by appointing an interim 

committee in terms of s 25 of SASA.  But it was not competent for him to do so for the 

reasons that follow. 

 

96. Section 25(1) allows the HoD to appoint such a committee only if he “determines on 

reasonable grounds that a governing body has ceased to perform functions allocated 

to it ... or has failed to perform one or more of such functions”.  He may accordingly do 

so only if he determines on reasonable grounds that the governing body has either 

“ceased” or has “failed” to perform one or more of its functions.  

 

97. The purpose of this power is to cater for the possibility that a governing body might 

become dysfunctional in that it does not perform its functions due to its recalcitrance, 



60 

 

 

 

neglect or incapacity.  It is not designed to fill a vacuum created by the withdrawal of 

one or more of the functions of a fully and duly functional governing body in terms of 

s 22.   

 

98. This case is a perfectly good example: 

 

98.1. The governing body performed its function of determining the school’s 

language policy.  It last did so on 25 January 2005.123 

 

98.2. The governing body reaffirmed this policy in its letter to the school principal on 

9 January 2007.124 

 

98.3. There was thereafter nothing more the governing body was required to do to 

perform this function.  It neither “ceased” nor “failed” to perform it.  The HoD 

accordingly did not have the power to appoint a committee in terms of s 25(1). 

 

99. The HoD purported simultaneously to withdraw the governing body’s power to 

determine the school’s language policy, appoint an interim committee and vest it with 

                                                            
123  Admissions Policy 25 January 2005 JAE4 vol 1 p 47 at p 49 para 4.2 
 
124  Letter 9 January 2007 JAE10 vol 1 p 80 
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that power by his two letters of 25 January 2007.125  But it was in any event not a 

competent exercise of the power under s 25 for the following reasons: 

 

99.1. In terms of s 25(1), the HoD may only appoint an interim committee after he 

has determined on reasonable grounds that the governing body has ceased 

or failed to perform its functions.  In other words, before the HoD may appoint 

an interim committee, 

- the governing body must have ceased or failed to perform its 

functions, and 

- the HoD must have determined on reasonable grounds that it has 

done so. 

 

99.2. In this case, the governing body had not ceased or failed to perform any of its 

functions and the HoD had not made any such determination before he 

decided to appoint an interim committee.  He decided to appoint an interim 

committee at a time when the governing body was fully functional and had 

performed all its functions including the determination of the school’s 

language policy.  

 

99.3. The HoD withdrew the function and appointed the interim committee, not 

because the governing body had ceased or failed to perform it, but because 

                                                            
125  Letter 25 January 2007 JAE3 vol 1 p 45;  Letter 25 January 2007 JAE2 vol 1 p 44 
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he did not approve of its language policy.  But that is not a ground for the 

appointment of an interim committee in terms of s 25(1). 

 

100. It was accordingly not competent for the HoD to appoint the interim committee in the 

circumstances in which he did so. 

The procedure for the appointment of the committee was unfair 

101. Even if the HoD had the power to appoint the interim committee, it was a discretionary 

power which required him to determine, 

- whether there were reasonable grounds to conclude that the governing body had 

ceased or failed to perform its function of determining the school’s language 

policy; 

- whether to appoint an interim committee to perform that function; 

- whom to appoint to the interim committee, and 

- what mandate to confer on the interim committee. 

 

102. The school, its learners, their parents and the governing body which represented them 

had a material interest in these matters and the way in which the HoD determined 

them.   
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103. He was accordingly obliged in terms of s 33(1) of the Constitution read with ss 3 and 4 

of PAJA, to follow a fair procedure for the determination of these matters.  He was at 

the very least required to afford them a hearing on these matters before he determined 

them.  His failure to do so rendered the appointment of the interim committee unlawful. 

The committee’s mandate was unlawful 

104. The HoD conferred a narrowly circumscribed mandate on the interim committee to 

determine a new language policy for the school that would allow the group of learners 

who required tuition in English to be admitted to the school: 

 

104.1. His letter appointing the members of the interim committee126 explained that 

the school’s existing language policy “has effectively prevented the 113 

learners from admission at the school”127 and went on to formulate the interim 

committee’s mandate as follows: 

“I have therefore decided to appoint you in terms of Section 25 of the 

Act, with immediate effect to determine the language policy of 

Hoërskool Ermelo.  You are also requested to ensure that the 

Language policy determined by yourself will enable the learners to be 

admitted at Hoërskool Ermelo as a matter of urgency.  The Principal of 

the school would then be advised on the language policy so 

                                                            
126  Letter 25 January 2007 JAE3 vol 1 p 45 
 
127  lines 4 to 5 
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determined by yourselves and instruct the school principal of the 

determination and subsequent admission of the learners.”128 

 

104.2. At their meeting, the members of the interim committee “were informed that 

they were appointed to revise the language policy of the Ermelo High School 

in order to make it possible for the 113 learners ... to attend the said 

school”.129 

 

104.3. The HoD’s letter to the governing body of 25 January 2007130 confirmed that 

“in view thereof that these learners have to be accommodated immediately, I 

have decided to appoint sufficient persons to perform this function for a period 

of three months.” 

 

105. The only way in which the committee could discharge this mandate, was to change the 

school’s language policy to include English as a medium of instruction.  There was no 

other way in which they could do what they were told to do, namely to adopt a new 

language policy which would allow the English learners to be admitted to the school.  

                                                            
128  p 46 lines 13 to 19 
 
129  Sikhosana vol 2 p 160 para 5 
 
130  Letter 25 January 2007 JAE2 vol 1 p 44 
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That was what they did by the language policy they adopted at their meeting on 

25 January 2007 which they reduced to writing on 29 January 2007.131 

 

106. Mr Hlatshwayo now says in his reply in the application for leave to appeal in this court, 

that the interim committee also had another option: 

“The fact that it was instructed to ensure that the learners are accommodated 

does not necessarily imply that the language policy should have been 

changed.  They could have allowed the policy to continue but could have 

made arrangements to make available classrooms for the English learners as 

was done in 2006 and have those learners registered elsewhere in any other 

school which is a parallel medium in the area.”132 

 

107. But this is not correct.  The only power withdrawn from the governing body and vested 

in the interim committee, was the power to determine the school’s language policy.  

The interim committee’s mandate also made it absolutely clear that they had to allow 

the English learners to be accommodated at the school by changing its language 

policy.  They did not have the power to do it in any other way. 

 

108. The interim committee’s mandate was unlawful for the following reasons: 

 

                                                            
131  Sikhosana vol 2 p 160 paras 6 and 7;  New language policy 29 January 2007 vol 1 p 96 
 
132  CC Reply vol 1.1 p 17 para 13.1 
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108.1. If the HoD was entitled to vest the interim committee with the governing 

body’s power to determine the school’s language policy, then he was only 

entitled to vest them with the power to do so under the rules that govern the 

determination of a school’s language policy in terms of SASA. 

 

108.2. Section 6(2) of SASA leaves it to the discretion of the governing body to 

determine a school’s language policy. The language policy must comply with 

the norms and standards determined by the Minister in terms of s 6(1). In 

terms of s 5A(3), it must also comply with the norms and standards 

determined by the Minister in terms of s 5A133 for school infrastructure, the 

capacity of schools to admit learners and the provision of learning and 

teaching support material.  

 

108.3. Subject to compliance with these requirements, SASA leaves it to the 

discretion of the governing body to determine the school’s language policy.  It 

is obliged to exercise this discretion in terms of ss 16(2) and 20(1)(a) in the 

best interests of the school and the education of its learners.  It may not 

determine the school’s language policy for any other purpose.   

 

                                                            
133   Section 5A was introduced by the Educational Laws Amendment Act 31 of 2007 with effect 

from 31 December 2007 
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108.4. It was in the first place unlawful for the HoD to impose a further requirement 

on the interim committee by requiring them to determine a language policy 

which allowed the English learners to be admitted to the school.  He could 

only confer an unfettered discretion on them subject to the requirement of 

SASA itself that the language policy comply with the Minister’s norms and 

standards.   

 

108.5. The particular requirement the HoD imposed on the interim committee, that 

they determine a language policy which allowed the English learners to be 

admitted to the school, was also incompatible with ss 16(2) and 20(1)(a) of 

SASA which require a governing body to perform its functions in the best 

interests of the school and the education of its learners and for no other 

purpose.  The interim committee’s mandate breached these provisions by 

requiring them to determine a language policy, not in the best interests of the 

school and its learners, but for the purpose of admitting the English learners. 

 

109. The committee’s mandate was accordingly unlawful. 

The committee’s procedure was unfair 

110. The members of the interim committee were outsiders who had no connection with the 

school.  They had no mandate from the school, its learners or their parents and no 

inside knowledge of the school and its affairs.  Despite the fact that they were 



68 

 

 

 

newcomers to the school, they resolved to change its language policy at their first and 

only meeting, without consulting the school, its learners, their parents or the governing 

body which represented them.  They did not visit the school and did not inspect its 

facilities.  They did not enquire into the reasons for the school’s existing language 

policy.  They did not enquire whether the new language policy would be in the best 

interests of the school, its learners and their parents or indeed whether it would be 

capable of practical implementation at all.134 

 

111. We submit for the reasons that follow that their failure to consult the school, its 

learners, their parents and the governing body which represented them, was unlawful.  

We must make it clear however that we do not blame the interim committee for it.  

Their mandate made their decision inevitable.  There was only one way in which they 

could perform their mandate and that was to change the school’s language policy to 

one of Afrikaans-English parallel medium.  They had no other option.  It was in the 

circumstances pointless for them to consult with anybody or to make any enquiries 

because the outcome of their determination was inevitable.  They had to determine a 

new language policy and the only language policy they could adopt was one of 

Afrikaans-English parallel medium.   

 

112. Our point is rather that, if a proper mandate had been conferred on the interim 

committee which allowed them a discretion in the matter, then they should not have 

                                                            
134  Founding vol 1 p 29 para 42;  Answer vol 2 p 125 para 45;  CC Answer vol 6 p 496 para 24 and 

p 502 para 42;  CC Reply vol 1.1 p 16 para 24 
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exercised their discretion without at least affording the school, its learners, their 

parents and the governing body which represented them, to make representations to 

them on their determination of the school’s language policy. 

 

113. Insofar as the interim committee stepped into the shoes of the governing body for the 

determination of its language policy,  

- it also stood in a relationship of trust towards the school in terms of s 16(2), and 

- it was also required in terms of s 20(1)(a) to determine the school’s language 

policy in the best interests of the school and the quality of the education of its 

learners.   

 

114. The school, its learners, their parents and the governing body which represented them, 

had a very real interest in the exercise of that discretion.  They were entitled to be 

heard before the committee took its decision on issues such as, 

- the justification for the school’s existing language policy; 

- the question whether the proposed new policy was capable of practical 

implementation at all; 

- the impact the proposed new policy would have on the school, its learners and 

their parents, and 

- whether the proposed new policy was in the best interests of the school and its 

learners. 
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115. Mr Hlatshwayo now seeks to justify the committee’s failure to consult with anybody or 

make any enquiries on the following basis: 

“The consultation ... would have been a lengthy process and the possibility 

exists that would have it being met with full resistance from the parents of the 

learners that were at school.  That process would have defeated the very 

objective of the appointment of the interim committee.”135 

But the likelihood that the proposed new policy would have evoked resistance made it 

all the more important to afford all stakeholders a hearing.  Mr Hlatshwayo’s assertion 

to the contrary is a product of his misunderstanding of the lawful function of an interim 

committee.  He sees it merely as a mechanism to solve the Department’s 

accommodation problem.  But if the interim committee was lawfully constituted and 

vested with the discretionary function of determining the school’s language policy, then 

the purpose of its proceedings was to determine a language policy in accordance with 

the provisions of SASA in the best interests of the school and its learners. 

 

116. We have submitted that the interim committee’s mandate was unlawful insofar as it did 

not vest them with any discretion at all.  But if we are wrong and if the interim 

committee did have a discretion in the matter, then its determination of the new policy 

was in any event unlawful because it was done without affording the interested parties 

a hearing and thus in breach of ss 3 and 4 of PAJA. 

                                                            
135  CC Reply vol 1.1 p 17 para 112 
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PRAYER 

117. The respondents ask, 

 

117.1. that the application for leave to appeal be dismissed or 

 

117.2. that the appeal itself be dismissed and 

 

117.3. that the applicants be ordered to pay the respondents’ costs of both the 

application for leave to appeal and the appeal itself including the costs of two 

counsel. 

 

Wim Trengove SC 

 

Nadine Fourie 

 
Chambers 
Sandton  
2 July 2009 


