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MEDIA SUMMARY 
 
 
The following explanatory note is provided to assist the media in reporting this case and is not 
binding on the Constitutional Court or any member of the Court. 
 
In January 2007, English medium schools in the Ermelo area could not accommodate the grade 
8 intake for that year due to a shortage of space.  There were approximately 113 English-
speaking learners who could not be accommodated in the English medium schools in the area.  
Hoërskool Ermelo (“the school”) is an Afrikaans medium school and it is alleged that it had 
excess classroom capacity to accommodate the learners.  However, in the light of its language 
policy, the school could only accommodate the additional learners if they were prepared to 
receive tuition in Afrikaans.  In terms of the South African Schools Act 84 of 1996, a school’s 
language policy is determined by that school’s governing body.   
 
On 10 January 2007, the first day of school, a group of about 71 English medium learners, 
accompanied by their parents arrived at the school for enrolment in grade 8.  The principal 
followed the standard practice of interviewing the learners and their parents and, after 
explaining the school’s language policy to them, he admitted the learners who were prepared to 
be taught in Afrikaans.  Accordingly, not all of the learners could be accommodated at the 
school as they did not want to be taught in Afrikaans. 
 
Approximately two weeks later, on 25 January 2007, the Head of Department of Education 
(HOD) urgently withdrew the function of the governing body to determine the school’s 
language policy and appointed an interim committee to perform the function.  On the same day, 
the interim committee met and decided to change the school’s language policy to a parallel 
medium, meaning that the school would provide tuition in English and Afrikaans, thus allowing 
the additional learners to be accommodated at the school.  
 
The school challenged the HOD’s decisions in relation to the withdrawal of the function from 
the governing body and the appointment of the interim committee in the North Gauteng High 
Court on the basis that they did not comply with the provisions of the Schools Act, and the 
constitutional requirements of just administrative action.  The Full Court of the High Court 
upheld the decisions, on the basis that, due to the urgency of the situation, the HOD had acted 



lawfully in terms of the Schools Act in withdrawing the function of the governing body and 
appointing an interim committee to perform the function.   
 
On appeal, the Supreme Court of Appeal overturned the High Court’s decision and set aside the 
decisions of the HOD because he had acted unlawfully and in breach of the constitutional right 
to fair administrative action. 
 
In an application for leave to appeal to this Court, the HOD argues that the decisions taken in 
January 2007 were lawful; that all negotiations with the school to find a solution to the problem 
had been unsuccessful and that he was forced to act in the way he did in order to alleviate the 
urgent situation and to give effect to the constitutional right to basic education. 
 
The school argues that the HOD’s decisions should be set aside on the basis that they are 
unlawful for failure to comply with the Schools Act and the constitutional requirements of just 
administrative action.  The school argues further that the HOD was aware of the problem in 
2006 and that the urgency of the situation in 2007 was created by his failure to address the 
problem when it arose in 2006.   
 


