
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

[HELD AT JOHANNEBURG] 

 

CC CASE NO: 

SCA CASE NO: 219/2008 

 

In the matter between:- 

 

THE HEAD OF DEPARTMENTOF EDUCATION:  

MPUMALANGA           First applicant 

MINISTER OF EDUCATION               Second applicant 

and 

HOERSKOOL ERMELO                First respondent 

 

SCHOOL GOVERNING BODY OF  
HOERSKOOL ERMELO           Second respondent 
 

 

APPELLANT’S FOUNDING AFFIDAVIT 

 

 

I, the undersigned, 

MONWABISI RAYMOND TYWAKADI 

 

do hereby declare under oath and state as follows: 
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1. 

 

1.1. The facts deposed to herein are, save where the contrary appears from the 

context, within my personal knowledge and are to the best of my belief both 

true and correct. 

 

1.2 Where I make legal submissions I do so on the advice of the legal 

representatives of the applicants. 

 

I.3 I am the head of the Department (HOD) of Education: Mpumalanga (‘the 

Department”) and the first applicant in these proceedings, cited herein in my 

official capacity as such. The purpose of this application is to apply for leave 

to appeal directly to the above Honourable Court against the whole of the 

judgment and order granted by the Supreme Court of Appeal delivered on 27 

March 2009.  

 

1.4 The second applicant is the Minister of Education cited herein as the political 

head of the National Department of Education whose offices are situated at 

121 Schoeman Street, Pretoria. 
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2. 

 

FACTUAL BACKGROUND 

 

During 2006 there were about 27 English learners who were stranded in the Ermelo 

circuit 1 and could not be accommodated in any of the schools there for Grade 8. 

The department approached the respondents to make available excess space for 

these English speaking learners. The respondents refused. The respondents instead 

proposed that such learners be accommodated in the “ou Kommando gebou”. That 

building was inspected by the employees of the department and found to be 

unsuitable for educational purposes. 

 

 

3. 

 

After lengthy negotiations during that period the respondents made space available 

in a laundry for the 27 learners who were then enrolled as learners of Ligbron 

Academy for Technology which is a parallel medium public school in Ermelo.  

 

4. 

 

It was reported to the department that the space made available by the respondents 

in the laundry was not suitable for purposes of education. For this reason the 

Department requested the South African Human Rights Commission to investigate 

the matter. The commission compiled a report which was submitted to the 
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department. If the application is granted, this report will be made available as it is 

one of the attachments in the record of the proceedings.  

 

5. 

 

At the beginning of 2007 it became apparent that there were still more learners who 

were to be enrolled for grade 8 and who were stranded as they could not get 

accommodated in any school within Ermelo Circuit 1. Ermelo High School was built 

to accommodate 1200 learners. In the year 2000 the school accommodated 990 

learners. This figure had dropped drastically to 589 in the year 2007.  

 

6. 

 

It became clear that the learners at the entry grade 8 who were stranded could not 

be accommodated elsewhere in Ermelo Circuit 1 as other schools were full to 

capacity. If regard is had to the number of learners who were enrolled (589), the 

number of classrooms (32) and National Education Policy ratio of 1:35 learner per 

educator there should have been at least fifteen classrooms available at Hoerskool 

Ermelo. 

 

7. 

 

The first and second respondents were approached to admit learners who were 

about 113 and who could not speak Afrikaans, as was required by the language 

policy at Ermelo Hoerskool School, for the enrolment in the entry grade 8. The 
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respondents refused to admit those learners unless they were to be taught in 

Afrikaans. 

 

8. 

 

At this stage I deem it expedient to refer to the Norms And Standards For Language 

Policy In Public Schools as promulgated in Government Notice R1701 (Government 

Gazette 18546) of 19 December 1997. 

The Preamble in clause 2 reads thus: 

“2.  The inherited language –in-education policy in South Africa has been fraught 

with tensions, contradictions and sensitivities, and underpinned by racial and 

linguistic discrimination. A number of these discriminatory policies have 

affected either the access of the learners to the education system or their 

success within it. 

3. The new language in education policy is conceived of as an integral and 

necessary aspect of the new government’s strategy of building a non-racial 

nation in South Africa. It is meant to facilitate communication across the 

barriers of colour, language and region, while at the same time creating an 

environment in which respect for languages other than one’s own would be 

encouraged.” 

 

9. 

 

9.1. Seeing that the second respondent was insensitive to the plight of the 

stranded learners as it was not prepared to reconsider its policy and on the 
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assumption that the Mikro’s1 case was correctly decided and could be used 

as a guide in a situation such as this, I decided to invoke the provisions of 

section 22 and 25 of the Schools Act No 84 of 1996 (“the Schools Act”). 

 

9.2. I then withdrew the function of determining the language policy from the 

second respondent. 

 

9.3. Having withdrawn the function I then appointed an interim committee to 

perform the function for a limited period of 3 months. 

 

9.4. The appointed committee decided to amend the language policy to that of 

parallel medium. This decision enabled the stranded learners to be admitted 

at Ermelo Hoerskool. 

 

10. 

 

It was these above decisions that were subject of review in the Transvaal Provincial 

Division before the full bench. An application for review of my decisions was 

dismissed by the full bench of the Transvaal Provincial Division. The appeal to the 

Supreme Court of Appeal was a sequel to that dismissal. 

 

 

 

 

                                                            
1 Minister of Education, Western Cape, and Others v Governing Body, Mikro Primary, and 
Another 2006(1) SA 1 (SCA) 
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11. 

 

The appeal was argued on 12 March 2009 in the Supreme Court of Appeal and on 

27 March 2009 the following order was made:- 

 

1. “The appeal is upheld; 

 

2. The order of the court a quo is set aside and replaced by the following; 

(a) The first respondent’s decision to withdraw the function of the 

governing body of Hoerskool Ermelo to determine the language policy 

of the school is set aside. 

 

(b) The first respondent’s decision to appoint an interim committee to 

perform the function of the governing body to determine the language 

policy of Hoerskool Ermelo is set aside. 

 

(c) The decision of the interim committee to amend the language policy of 

Hoerskool Ermelo from Afrikaans medium to parallel medium is set 

aside 

 

(d) Learners that have enrolled at the Hoerskool Ermelo since 25 January 

2007 in terms of a parallel medium language policy shall be entitled to 

continue to be taught and write examinations in English until the 

completion of their school careers. 
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(e) The costs of the application are to be paid by the first and eighth 

respondents jointly and severally, the one paying, the other to be 

absolved. 

 

3. The costs of the appeal are to be paid by the first and eighth respondents 

jointly and severally, the one paying, the other to be absolved.” 

 

12. 

 

GROUNDS OF APPEAL 

 

This application is aimed at obtaining leave from the above Honourable Court to 

appeal against the whole of the judgment and order of the Supreme Court of Appeal 

on the following grounds: 

 

13. 

 

The nub of the decision of the Supreme Court of Appeal, as I understand it, is that I 

was not entitled to invoke the provisions of section 22 when withdrawing the function 

of the school governing body relating to the determination of language policy as 

section 22 was designed to deal only with the withdrawal of functions allocated to the 

second respondent in terms of section 21 of the Schools Act.2 

 

 

 
                                                            
2  Judgment paragraph 22 
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14. 

 

The Supreme Court of Appeal (“the SCA”) erred in so interpreting the provisions of 

the Schools Act in that: 

14.1. the functions listed in section 21 can only be allocated or assigned to the 

school governing body on application to the HOD or on publication in a 

Government Gazette assigning the said functions by the Member of the 

Executive Council; 

 

14.2. section 20 of the Schools Act contains a list of functions to be performed by 

the school governing body in terms of the Schools Act. Section 20(1)(L) refers 

to all other functions imposed upon the school governing body under section 

6, and 36 to 40. If the SCA judgment is correct it means that the HOD, being 

the accounting officer, can do nothing if the school governing body is, for 

instance, squandering moneys referred to in section 37; 

 

14.3. section 25(1) of the Schools Act authorises the HOD to appoint a sufficient 

number of persons to perform functions which the school governing body has 

ceased or failed to perform and such functions must be the functions allocated 

to it in terms of ‘this Act’ as envisaged in sections 6, 20, 36 to 40. 

 

14.4. section 22 does not refer to the withdrawal of only functions stipulated in 

section 21 of the Act. 
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15. 

 

The SCA found that “the logical default position if functions allocated in terms of 

section 21 are withdrawn is that they revert to the department of education”.3 This 

finding does not tally with the provisions of section 25, which necessitates the 

appointment of sufficient persons to perform that function which has been withdrawn. 

If that function is to be, in any event, performed by the department in terms of section 

21 then in that event there is no need to appoint an interim committee. This is so 

because the function must then revert back to the department and there is no need 

for the establishment of a new governing body to perform the function. Logic dictates 

that it will only be functions allocated to the governing body in terms of the sections 

referred to in paragraph 14.3 above which would require the appointment of an 

interim committee. 

 

16. 

 

The SCA erred in finding that the provisions of section 25(1) were erroneously 

interpreted in Minister of Education, Western Cape, and Others v Governing 

Body, Mikro Primary, and Another 2006(1) SA 1 (SCA), in that once a function of 

a school governing body is withdrawn by the HOD such school governing body 

ceases to perform that function and consequently the HOD is entitled to appoint an 

interim committee to perform such function. 

 

 

 
                                                            
3   Judgment para. 22 
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17. 

 

The SCA erred in finding that the interim committee was appointed before the 

withdrawal of the function from the second respondent more particularly if regard is 

had to the fact that both the letter of withdrawal of the function and the letter of 

appointment of the interim committee are dated 25 January 2007. The SCA did not 

take into consideration, or paid insufficient regard to, the fact that there may have 

been a delay in the delivery of the letter concerned especially to the school 

governing body. This in itself did not mean that the appointment preceded the 

withdrawal of the function. 

 

18. 

 

In the letters of appointments the following appears in paragraph 2 thereof: “Be 

further advised that, the function of the school governing to determine the language 

policy at Hoerskool has been withdrawn.” This letter was addressed to each and 

every one of the members of the interim committee who were being appointed in 

terms of section 25. 

 

19. 

 

The SCA erred in finding that this case is not about language policy at schools “a 

highly emotive issue in the South African context but rather about the principle of 

legality and the proper exercise of administrative power.4 This contention is fortified 

by the historical outline of the ‘language policy strife’ referred to in paragraphs 4, 5 
                                                            
4   Judgment para. 3 
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and 14 of the judgment. Moreover the court did not deal with the legality referred to. 

The SCA found in paragraph 31 of the judgment that “in the light of the conclusion 

that section 22 and 25 did not empower the head of the department to act as he did, 

it is not necessary to discuss the detail of contraventions of PAJA”. All what the SCA 

did was to confine itself to the interpretation of the provisions of section 22 and 25 of 

the Schools Act.  

 

20. 

 

The SCA erred in finding that the applicability of section 22(3) to the facts was not 

considered by the full bench.5 I am advised by my legal representatives that it is also 

not correct that the respondents contended that section 22 is not applicable to the 

facts as the function of determining language policy of the school is not allocated by 

the head of department in terms of section 21 and therefore cannot be withdrawn by 

him in terms of section 22. This contention was suggested during argument to 

counsel for the respondent who was constrained to agree with the court in this 

regard. Consequently counsel for the appellants including that of the respondents 

were taken off guard when this point was raised for the first time at the hearing on 

appeal by the SCA and were not afforded sufficient opportunity to prepare for this 

argument. Furthermore the facts of this case demonstrated the applicability of 

section 22(3) hence the decision was taken on an urgent basis and this aspect was 

fully canvassed in the papers and considered by the full bench of the Transvaal 

Provincial Division. 

 

 
                                                            
5  Judgment para. 20 
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21. 

 

The SCA erred in its interpretation of section 22 by finding that since section 22 

follow the provisions of section 21 it had to be interpreted as being applicable only to 

those functions mentioned in section 21.6 I am advised by my legal representative 

that they are not aware of such canon of interpretation and that such conclusion was 

not justified in this case. 

 

22. 

 

CONSTITUTIONAL ISSUE 

 

22.1. It is submitted that this case raises a constitutional matter in that in terms of 

section 29(2) of the Constitution “Everyone has the right to receive education 

in the official language or languages of their choice in public educational 

institutions where that education is reasonably practicable. In order to ensure 

the effective access to, and implementation of, this right, the state must 

consider all reasonable educational alternatives, including single medium 

institutions, taking into account:- 

(a) equity; 

(b) practicability; and 

(c) the need to redress the results of past racially discriminatory laws and 

practices” 

 

                                                            
6  Paragraph 22 of the judgment 



14 

 

22.2. If regard is had to the language policy of the first respondent the essence 

thereof is to indirectly preserve the past racially discriminatory laws of 

separate development and practices whereby the only language of instruction 

is such that it effectively excludes those learners whose mother tongue is not 

Afrikaans or the choice of language is not Afrikaans and makes no room for 

other language groups in the country. 

 

23. 

 

23.1. In its duty in terms of the Constitution to implement and ensure the effective 

access to educational institutions, the State is obliged consider all reasonable 

alternatives including single medium institutions such as the first respondent. 

This Constitutional duty has been alluded to in the SCA judgment in the 

instant case.7 

 

23.2. As already alluded to herein before the language policy of Ermelo Hoerskool 

is contrary to the provisions of section 9 of the Constitution which provide that 

no person may unfairly discriminate directly or indirectly against anyone on 

the grounds of race, colour, culture, or language. Section 6 of the Schools Act 

also provides that no language policy may be designed to be in conflict with 

provisions of the Constitution. Section 6(3) of the School Act, in line with the 

provisions of the Constitution, prohibits racial discrimination and practices in 

the implementation of the language policy to be determined under section 6. 

 

                                                            
7  Judgment para. 14 p9 
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23.3 Furthermore the SCA ruled that the only remedy available to the department 

in circumstances of this nature is to apply for review8. Should this 

interpretation be accepted as correct it may have the effect of encouraging, 

contrary to the provisions of section 41 of the Constitution, litigation between 

organs of State. It is submitted that the SCA erred in this regard. 

 

24. 

 

24.1. It is submitted that it is in the interest of justice to grant leave to appeal to the 

above Honourable court in that the rights of children who cannot be 

accommodated elsewhere in Ermelo by virtue of lack of accommodation and 

by virtue of inability to speak Afrikaans will be prejudiced. While Ermelo 

Hoerskool was designed to accommodate 1 200 learners, it is presently 

occupied by less than half of this number solely because of these racial 

discriminatory tendencies based on language policy.  

 

24.2. It is also in the interest of justice that the Constitutional Court should have a 

final word in the interpretation of sections 22 and 25 of the Schools Act in view 

of the two conflicting decisions of the SCA namely; Mikro’s case and this 

case. The judgment of the SCA is attached hereto marked annexure MRT 1. 

 

 

 

 

25. 
                                                            
8 Judgment para 32 
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The SCA erred in ordering the appellants to pay costs of appeal in view of the fact 

that we followed the guidelines that were laid down by the same court in Mikro’s 

case. 

 

22. 

 

In the premises it is accordingly submitted a proper case has been made out and 

that it may please the above Honourable Court to grant leave to appeal to it and 

entertain the merits of the appeal. 

 

 

_______________ 
DEPONENT 

 

I CONFIRM that the deponent has acknowledged that he knows and 

understands the contents of this affidavit, that the contents thereof are true 

and correct, that he has no objection to taking this oath, and regards the oath 

to be binding on his/her conscience. 

 

THUS SIGNED and SWORN to before me, at __________________ on this ____ 

of APRIL 2009. 

 

________________________ 
COMMISSIONER OF OATHS 
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NAME: 

ADDRESS: 

CAPACITY: 

AREA: 

 

 


