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FOUNDING AFFIDAVIT IN TERMS OF RULE 10(4) 

 

I, the undersigned, 

 

MICHAEL WHARTON RANDELL 

 

do hereby make oath and say that: 

 

1. I am an attorney practising at 33 Bird Street, Central, Port Elizabeth.  

 

2. The facts contained in this Affidavit are unless stated to the contrary, within my 

personal knowledge and are true and correct. 
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3. I make this affidavit in support of an application for the admission of THE 

FEDERATION OF GOVERNING BODIES FOR SOUTH AFRICAN SCHOOLS 

(“Fedsas”)  as amicus curiae to the proceedings pending before this court in 

case no. CCT40/09.  

 

4. I am the National Chairman of Fedsas.  I am authorized to make this Affidavit 

on behalf of Fedsas. 

 

 
5. I propose to deal sequentially in this affidavit with the following topics: 

5.1. A brief description of Fedsas’ interest in the proceedings – some of the 

issues addressed in establishing Fedsas’ interest, constitute 

background material to the submissions to be made; 

5.2. The position to be adopted by Fedsas in the proceedings; 

5.3. The submissions to be advanced by Fedsas, their relevance to the 

proceedings and the reasons why Fedsas believe that the submissions 

will be useful to the Court and different from those of other parties; and 

5.4. Facts and circumstances relevant to an application to condone the late 

filing of this application. 

 

 

Fedsas’ interest in the proceedings 

 
6. Fedsas: 

 
6.1. Is a legal entity and non-profit-making association and as such has 

rights and obligations, assets and liabilities, as well as the capacity to 
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sue and be sued in its own name, as will appear from clause 2.1 of its 

constitution, a copy of which is annexed as annexure “MWR1”; 

 

6.2. Has as its principal place of business in the Republic of South Africa 90 

du Plooy Crescent, Fichardtpark, Bloemfontein; 

 

6.3. Is a national representative organization for School Governing Bodies, 

which informs, organizes, mobilizes and develops School Governing 

Bodies to achieve and uphold the highest recognized international 

educational standards; and 

 
6.4. Has inter alia some 1046 member schools throughout South Africa, 

comprising a mix of primary and secondary public schools offering 

either a single medium of education (Afrikaans or English), or parallel 

medium or dual medium Afrikaans/English schools. 

 

7. Ermelo Hoërskool (the second respondent) is a member of Fedsas. 

 

8. The vision of Fedsas is the maintenance and promotion of education of quality 

to all learners in schools in the Republic of South Africa.  Subject to the 

reservation of the autonomy of its members, its mission is to co-operate, 

negotiate and engage with the relevant authorities at all levels of education 

provision and decision making, as well as with other parties and stakeholders in 

education. 

 
9. In terms of clause 5.2 of its constitution Fedsas supports the principle of the 

maximum concentration of school governance in governing bodies of public 
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schools and strives to promote the advancement and extension of the powers 

and functions of governing bodies by means of the enhancement of the 

capabilities of governing bodies. This principle is in accordance with 

government policy regarding the vesting of substantive powers in governing 

bodies, to which I will refer more fully in the course hereof. Fedsas seeks to 

pursue this principle within the ambit and scope of relevant legislation, 

particularly the Constitution of the Republic of South Africa, 1996 (the 

“Constitution”) and the South African Schools Act, 84 of 1996 (as amended) 

(“SASA”) and the policy documents to which I shall shortly return. 

 
10. Fedsas serves as representative body and mouthpiece for the promotion of the 

common interests and ideals of its members, without interfering in their 

domestic affairs (cl 6.2 of its constitution). 

 
11. Public school governance in accordance with empowering legislation is seminal 

to the FEDSAS mission. Such governance can only be successful if other 

stakeholders, such as provincial departments of education, reciprocate by 

respecting the lawful execution by governing bodies of their duties and 

obligations imposed on them by legislation. It follows that, should the State 

unlawfully encroach on terrain demarcated for governing bodies, Fedsas will 

take note thereof and act in support of its members individually or collectively in 

such a manner as may be appropriate under the circumstances.  

 
12. The extent to which education legislation and the Constitution are administered 

by national and provincial departments of education is closely and continuously 

monitored by Fedsas.  The manner in which the courts shape those laws 

provides an ongoing barometer of guidance for Fedsas in promoting the 
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interests of its membership and the protection of the right to govern schools in 

accordance with those laws as interpreted by the courts of the land. 

 

13. Fedsas operates an active and extensive website on the internet, offering to its 

members a comprehensive database of legal and other documents. The advent 

of new legislation, departmental regulations and directives are constantly 

monitored by Fedsas. It occupies a watchdog role in many of its activities. 

 
 

14. In their submissions the Respondents provided a very thorough analysis of the 

duties and functions of the respective role-players relevant to SASA. Such 

duties and functions are clearly demarcated in the legislation. Fedsas submits 

that the policy considerations which informed SASA as reflected in the White 

Paper on Education and Training Notice 196 of 1995 (“White Paper 1”) and The 

Organisation, Governance and Funding of Schools (Education White Paper 2) 

General Notice 130 of 1996 (“White Paper 2”) are of importance in appreciating 

the very unique distribution of powers in SASA, particularly the vesting of very 

important powers in governing bodies instead of in education departments or 

bodies or persons which are unaccountable. The basic point of departure is the 

responsibility of parents for the education of their children, with the State 

providing a facilitating role in terms of the provision of infrastructure, educators 

(to an extent) and operational costs (to an extent). 

 

15. I respectfully draw attention to certain pivotal aspects which appear from the 

White Papers. 

 

White Paper 1    
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16. Chapter 4 paragraph 3 : 

“Parents or guardians have the primary responsibility for the education of their children, and 
have the right to be consulted by the state authorities with respect to the form that education 
should take and to take part in its governance. Parents have an inalienable right to choose the 
form of education which is best for their children, particularly in the early years of schooling, 
whether provided by the state or not, subject to reasonable safeguards which may be required 
by law. The parents’ right to choose includes choice of language, cultural or religious basis of 
the child’s education, with due regard for the rights of others and the rights of choice of the 
growing child. 
 
“The rehabilitation of the schools and colleges must go hand in hand with the restoration of the 
ownership of these institutions to their communities through the establishment and 
empowerment of legitimate, representative governance bodies.”” 
 

17. Chapter 4, paragraph 8: 

 

“The state’s resources must be deployed according to the principle of equity, so that they are 
used to provide essentially the same quality of learning opportunities for all citizens. This is an 
inescapable duty upon government, in the light of this country’s history and its legacy of 
inequality, and it is a constitutional requirement.” 
  

18. Chapter 4, paragraph 11: 

 

“The principle of democratic governance should increasingly be reflected in every level of the 
system, by the involvement in consultation and appropriate forms of decision-making of elected 
representatives of the main stakeholders, interest groups and roleplayers. This requires a 
commitment by education authorities at all levels to share all relevant information with 
stakeholder groups, and to treat them genuinely as partners. This is the only guaranteed way to 
infuse new social energy into the institutions and structures of the education and training 
system, dispel the chronic alienation of large sectors of society from the educational process, 
and reduce the power of government administration to intervene where it should not.” 
(My emphasis)  

 

19. Chapter Twelve deals with School Ownership, Governance and Finance. This 

early exposition of policies regarding Governance, inter alia entailed the 

following provisions. 

 

20. Paragraph 29(2)(c) and (d) reads: 
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(c) School governing bodies should be representative of the main stakeholders in the school. 
Parents have the most at stake in the education of their children, and this should be reflected in 
the composition of governing bodies, where this is practicably possible. The head or principal of 
a school should be a member of the governing body ex officio. 
 
(d) In primary schools, the main stakeholders for purposes of governance comprise the parents 
and teachers.  
 

 
21. FEDSAS regards paragraph 29(2)(g) of particular importance in the context of 

this matter and in general for the understanding of the demarcation and 

allocation of legislative powers: 

 

(g) State involvement in school governance should be at the minimum required for legal 
accountability, and should in any case be based on participative management. 

 

White Paper 2 

 

22. As its title indicates, this policy document deals particularly with the 

organisation, governance and funding of schools. In the introductory Message 

from the Minister of Education he deals with the topic of Language and Culture. 

The Minister sought to allay the fears expressed by Afrikaans medium schools 

that Afrikaans as language of learning might be in danger. The Minister 

recognised that the community of Afrikaans speakers is spread throughout the 

land and across all population groups. He then continued: 

 

“It is because of our nation’s bitter experience of political oppression and cultural domination by 
successive minority regimes, that this government is committed to creating sufficient legal, 
political, linguistic and cultural space for all our varied peoples to live in peace together. Non-
racialism, democracy, the protection of fundamental rights, and redress, do not mean that the 
idea of cultural identity is denied, or that all cultural distinctiveness is to be obliterated, or that 
the cultural and linguistic heritage of any of our communities can be disparaged. Our 
Constitution forbids cultural exploitation and provides for the protection and advancement of all 
our cultures, and the development of all our languages.   
 

23. The paramouncy of parental rights is again recognised (Chapter 1 paragraph 

1.10). 
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24. It was envisaged (Chapter 3 para 3.1) that governing bodies would be allocated 

with substantial decision-making powers selected from a menu of powers 

according to their capacity. The intention was, so the paragraph continues, that 

all public schools would be granted a legal personality in recognition of the 

responsibilities of their governing bodies. The principle that elected 

representatives of parents and guardians should be in the majority on public 

school governing bodies because of the legal and financial decisions for which 

governing bodies would be responsible is reiterated (para 3.15). These 

principles were duly reflected in sections 20, 21 and 23 of SASA.  

 
25. In paragraph 3.5 -3.6 the following is said: 

 
 “The Constitution establishes a democratic National, Provincial and Local government order, 

and bounds all governance and public schools to observe fundamental rights and protect 
fundamental freedoms, many of which have direct implications for decisions made by school 
governors and managements.  The Constitution also obliges Governments to negotiate with 
School Governing Bodies before changing their rights, powers and functions, and to fund all 
public schools on an equitable basis in order to achieve an acceptable level of education.   

 
 In Education White Paper 1, the Ministry of Education announced that the decision making 

authority of schools in the public sector would be shared among parents, teachers, the 
community (Government and civil society) and the learners, in ways that would support the core 
values of democracy.  A school governance structure should involve all stakeholder groups in 
active and responsible roles, encourage tolerance, rational discussion and collective decision 
making.  National and Provincial policy should allow for the fact that such capacities may be 
under developed in many communities and therefore need to be built.” 

(Emphasis added) 
 

26. Fedsas is of the view that the policy enunciated in paragraph 3.17 is of 

particular importance: 

 
“Public school governance is part of the country’s new structure of democratic governance. It 
must be a genuine partnership between a local community and the provincial education 
department, with the education department’s role being restricted to the minimum required for 
legal accountability. Because communities have such varied experience of school governance, 
it is inevitable that the department’s role in ensuring accountability will differ considerably from 
one school to another. The balance of decision-making would rest with the school governing 
body in accordance with its capacity. 
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It follows that, if the department’s role is restricted to the extent described, the 

balance of responsibility and accountability vests in the governing body. 

  

27. Against the background of these principles, White Paper 2 continues to list the 

menu of responsibilities to be allocated to governing bodies of public schools. It 

envisaged that governing bodies would have the power to determine language 

policy (within the appropriate framework, provided that no form of racial 

discrimination may be exercised in exercising the policy).  

 

28. Pivotal to the issue, and in stark contrast to the conduct adopted by the First 

Applicant (the “HoD”) in this instance, paragraph 3.23 states that: 

 
“The idea that all public school governing bodies must have responsibility for a basic list of 
functions is deceptively simple. Once implemented, the vast majority of South Africans will 
recognise that this decision constitutes by far the most significant devolution of responsibility to 
school governing bodies in the history of South African education.” 
 

 
29. Paragraph 3.28 says the following: 

 

“Secondly, appointments will be made by departments of education on the recommendation of 
and in consultation with school governing bodies. This balances the prerogatives of governing 
bodies with the necessity for government decisions, while providing strong safeguards against 
arbitrary administrative action. The Ministry of Education appreciates that the responsibility of 
making teaching staff appointments would be the clearest indication of the extent to which real 
devolution of decision-making power to the school level has taken place. The Ministry's position 
is that this matter is a shared interest of the governing body and the provincial education 
authority, with the initiative rightfully belonging at the school level. The appointment would be 
made by the provincial department in consultation with the governing body, in a true display of 
partnership. All public school governing bodies would have the authority to recommend the 
appointment of teachers to their respective provincial education department. The department 
would have the discretion to decline a recommendation on grounds of professional 
incompetence, inappropriate qualifications, misconduct, or prima facie evidence of improper 
influence. The department would be required to state its reasons if it declined a 
recommendation, and to negotiate the matter if the governing body so wished. For most 
governing bodies, this represents an extraordinary gain in authority and influence. For many 
personnel practitioners in provincial education departments, it means a significant change in 
relations with schools. Both parties have much to learn. 
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30. The legal personality of schools in accordance with the provisions of sec 15 of 

SASA and the autonomy of governing bodies who stand in a fiduciary 

relationship to a school in terms of the provisions of sec 16 of SASA are 

regarded as the fundamental pillars of strong and efficient governance at school 

level.  With its genesis in Government White Paper No. 1, the autonomy of 

School Governing Bodies has been and still is regarded by Fedsas as a seminal 

feature informing best practices in school governance. 

 

31. Bureaucratic intrusion and the erosion of the powers of School Governing 

Bodies has become an increasingly worrying phenomenon.  Such intrusion is 

undesirable to the extent that it violates constitutional rights of School 

Governing Bodies in whom the governance affairs of schools repose.   

 

32. The notion of public schooling in South Africa presupposes that education at 

school level and in the public sector is placed firmly in the hands of parents. 

Apart from other considerations, parents have been considered by Parliament 

as evidenced in SASA, to be best placed to serve the interests of their children.  

These tenets provide a framework for the operations of Fedsas. 

 

33. The aforementioned White Papers paved the way for the promulgation of the 

trilogy of legislation – 

 
33.1. The National Education Policy Act, 27 of 1996 (“NEPA”); 

33.2. SASA; and 

33.3. The Employment of Educators Act, 76 of 1998 (the “EEA”). 
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34. The rights and powers which repose in School Governing Bodies as defined in  

 SASA, have come under attack by various Provincial Departments of Education 

throughout South Africa. The law reports abound of public records of such 

attacks. This matter is one such instance.  If Fedsas is to adopt its faithful task 

of assisting its member schools to fearlessly discharge their core functions and 

obligations, it is desirable that it considers appropriate opportunities (such as 

this case), to meaningfully contribute to a discourse such as that which finds 

itself presented to this Court.  It is upon this premise that FEDSAS seeks the 

leave of this Honourable Court to gain admission as an Amicus Curiae on 

account of its interests which are not specifically presented by the parties. 

 

35. Fedsas is the largest School Governing Body organization in the country.  To 

that extent I verily believe that there is a public interest component in the quest 

for Fedsas gaining admission as Amicus Curiae, which progresses well beyond 

the interests which the Respondents in this matter seek to preserve and the 

rights which they seek to enforce.  Those rights and interests are parochial in 

their nature and extent, whereas the Fedsas interests are pervasive and with 

respect, may be viewed more in keeping with the provisions of Section 38 of the 

Constitution.  To that extent I respectfully submit that Fedsas acts on behalf of 

all its members (Section 38(b) of the Constitution) and in the public interest 

(Section 38(d) of the Constitution) and as an association acting in the interest of 

its members (Section 38(e),(c)) as well as in the interests of a group or class of 

persons (Section 38(c) of the Constitution). 
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36. It is accordingly important for FEDSAS in a seminal case such as this, to be 

permitted to make submissions to this Court relevant to the matter, the outcome 

of which is important to a great many of its members. 

  

The position adopted by Fedsas in the proceedings 

 

37. Fedsas respectfully aligns itself with the approach adopted by the Supreme 

Court of Appeal in its pronouncement in this matter that - 

  

 “[3] This case is not, as at first blush appears, about language policy at schools, a highly 
emotive issue in the South African context, but rather about the principal of legality and 
a proper exercise of administrative power.” 

  

The doctrine of legality goes to the very heart of the powers which Governing 

Bodies are obliged to exercise in the best interests of their respective schools.  

The intrusion by state officials into the affairs of the Respondents in casu, 

prompted the Supreme Court of Appeal in its Judgment to define such intrusion 

as a “…rather cynical abuse…”.   

 

38. Fedsas is broadly supportive of the Respondents’ submissions and cannot find 

any submission made by the Applicants with which it can associate itself. 

 

39. Fedsas will seek respectfully to provide this Honourable Court with a broad 

argument which will demonstrate an insidious but mendacious (although 

sometimes unintended) erosion of the pillars of governance and autonomy first 

envisaged in White Papers 1 and 2 and foreshadowed ultimately in SASA.  

These encroachments impact adversely on the constitutional rights of schools, 

learners, educators and parent bodies of those schools. Fedsas aligns itself 
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with the submissions that the duties and obligations of the education 

partnership should remain clearly demarcated and that each role-player 

operates within the confines of its allocated functions. 

 

40. In particular, Fedsas is of the view that the authority of a governing body to 

perform those functions which legislature has entrusted to it should be 

respected and honoured by the Applicants and Heads of Departments in 

general. Such respect will manifest in the State and its organs acting lawfully 

and according to the principle of legality at all times. 

 
41. Fedsas will accordingly support the submission that the utilisation of the 

provisions of sections 22 and 25 of SASA was unlawful under the 

circumstances. 

 

42. Fedsas proposes to demonstrate in the summary of its submissions to follow 

that the authority and ability of a governing body to function effectively, is 

affected adversely in numerous ways where tuition in a second language is 

enforced on a school offering tuition in one language. 

 
The submissions to be advanced by Fedsas 

 

The failure to recognise the rights of parents of existing learners to be consulted; and 
the failure to acknowledge the binding power of documents created by the governing 
body by statutory imperative 
  

43. The administrative action by both the HoD and the interim committee totally 

negated the rights of parents of the learners of the school who had been 

enrolled for the year 2007: the language and admission policy of the school 
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expressly provides that parents have to be consulted before any amendment to 

the language policy may be effected by the governing body (and certainly, by 

inference, a body substituting it for that very purpose). The Respondents argue 

correctly that the collective conduct of the HoD and the interim committee 

constituted a failure to apply the audi alteram partem principle, without referring 

explicitly to this positive obligation arising from the language and admission 

policy of the school which had been disregarded in its entirety.  

 

44. Such conduct impacts on a different level as regards the position of the 

governing body: even if it is accepted for the moment that the governing body’s 

powers regarding the determination of language policy had been lawfully 

withdrawn, the policy document which they created did not disappear or 

become dysfunctional by virtue of the withdrawal of the function involved. 

Respect by all the partners to the education partnership, including the 

department of education and bodies appointed by it and acting under its 

instructions, is due to documents created by a governing body in the execution 

of an express statutory provision. Moreover, the paramount role which has been 

given to parents both in White Papers 1 and 2 and sec 23 of SASA, needs to be 

affirmed by holding other partners to the public school system to it. They 

deserved to have been consulted. 

 

45. Unless the conduct of the HoD and the committee is condemned, the fine 

balance of the distribution of powers between the role-players in education is in 

jeopardy of being abused time and again. Governing bodies should have the 

comfort that the state cannot ignore documents lawfully and legitimately created 

by them in the execution of statutory powers. 
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The further intrusion on the rights of governing bodies: appointment of educators by 
the HoD without recommendation by the governing body 
 

46. The department acknowledged that the existing educators at the school were 

unable to undertake the tuition of the few learners admitted during 2007 for 

tuition in English, and appointed three educators for that purpose. The urgent 

appointment of educators has been and will in future be the position if similar 

conduct is used to enforce a new language of tuition to a school.  

 

47. But this again undermines the carefully constructed legislative structures, which 

have endowed governing bodies with substantial powers: Due to the “urgency” 

under which the HoD laboured, these appointments were made without 

compliance with the provisions of sec 6 of the EEA, not only as regards the 

failure to follow the prescribed procedure for the appointment of educators but 

also as regards the failure to have made the appointments on the 

recommendation of the governing body as provided for in sec 6(3)(a) of the 

EEA read with sec 20(1)(i) of SASA.  

 
48. This is a serious intrusion upon one of the most important duties of a governing 

body, namely to recommend the appointment of educators. It negates the 

demarcation of functions; it is a serious breach of the partnership idea; and it 

unlawfully captures a function which is expressly in the domain of the governing 

body. It is illustrative of the ill-considered conduct by the HoD and illustrative of 

the inapplicability of the utilisation of sec 22 and 25 of SASA, unless it is to be 

contended that the withdrawal of powers in terms of sec 22, also extends to the 

withdrawal of the function to recommend the appointment of educators. 
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Problems with the allocation of educator posts 

 
49. The Respondents have adequately set out the number of educators at the 

school in the employ of the HoD and the governing body respectively. These 

educators served the school to provide tuition in Afrikaans from grades 8-12 to 

cover the broad curriculum of some 23 subjects offered by the school. 

 

50. It goes without saying that learners admitted to receive tuition in English would 

be entitled to receive tuition in respect of the same curriculum (assuming the 

physical facilities existed for such purpose) as the learners receiving tuition in 

Afrikaans (unless the rights of existing learners are intruded upon by terminating 

tuition in certain subjects).  

 
51. The problem which is created is twofold: first, if educators already employed by 

the school to offer the curriculum are to be duplicated to provide for tuition in 

English in respect of every subject, the costs would be for the school fund’s 

account. It would place a tremendous burden on the school’s resources, 

particularly if the parents of the learners in the English stream are unable to pay 

or are exempted from paying school fees. Second, and equally serious, is the 

matching number of educators that ought to be appointed by the HoD to 

undertake tuition in English of subjects otherwise taught in Afrikaans by 

educators already employed by the HoD at a school. The number of educators 

for posts in a public school are determined by Regulations for the Creation of 

Educator Posts in a Provincial Department of Education and the distribution of 

such posts to the Educational Institutions of such a Department as promulgated 
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in GN R1678 (GG 19627) of 18 December 1998 and amended by GN R1451 

(GG 24077) of 15 November 2002 (the “Regulations”). 

 
52. The Regulations contain intricate provisions for the calculation of the number of 

educator posts per school, on the basis of the subject, the ideal maximum class 

size, a promotion factor, a period load expressed as a percentage and a funding 

level. Weighting norms are applied. In this manner the number of departmental 

employees of the school has been determined prior to the admission of learners 

for tuition in English. However, what the Regulations do not adequately provide 

for, is the situation of parallel medium schools which requires, for example, two 

educators in a specific subject although the “ideal maximum class size” may be 

made up of an equal number of English and Afrikaans learners (see paragraph 

4(c) of the Regulations). In practice, the weighting prescribed by paragraph 4(c) 

does not fully compensate for a second educator where necessary. Therefore, 

more often than not, only one educator will be able to fill the post, depriving the 

other half of the class tuition in its language of choice or having to forfeit tuition 

in that subject in total. If the school does not have the funds to employ another 

educator, something else must give way: either the subject disappears; or one 

set of learners will have to bear with a second or third language educator; or 

English becomes the common denominator, thereby extinguishing the right of 

learners in one of the languages to receive tuition in the language of their 

choice.     

 

53. A further complication concerns the funding of the school’s operational costs. 

National Norms and Standards for School Funding published under GN 868 in 

GG 29178 of 31 August 2006 and the Amended National Norms and Standards 
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for School Funding published under GN 389 in GG 29179 of 31 August 2006 as 

corrected and subsequently amended by GN 26 in GG 30679 of 18 January 

2008 and GN 1387 in GG 31574 of 4 November 2008 (the “Norms and 

Standards”) set criteria for the State’s contribution to the operational costs of 

schools (excluding personnel costs and capital expenditure). Learners and 

schools are placed in quintiles and depending on the quintile, the State’s 

allocation or subsidy to a public school varies between a 100% and 22% of a 

predetermined sum per learner. Certain schools are further declared to be 

schools which are not permitted to raise any school fees, thereby limiting such 

schools to cut their cloth out of the allowance only. These Norms and Standards 

do not provide at all for the costs involved in running a parallel medium school 

where a duplication of learner material, copying and the like is required. It is 

particularly harmful to schools which are not permitted to raise school fees. 

Parents of learners at schools which are permitted to raise school fees, bear the 

brunt of these additional costs, if it can be afforded at all. 

 
 

The problem needs to be resolved by legislation 

 
54. Fedsas acknowledges that situations may arise where the Member of the 

Executive Council may wish to satisfy the demand for school places for tuition in 

a certain language by utilising clearly available space in a school offering a 

different language of instruction. The problem is that, at the time of the cause of 

action arising in this matter, there was no legislative mechanism authorising the 

imposition of such a situation on the existing school – unless this Court finds 

that the mechanism provided by sec 22 and 25 of SASA constitutes such a 

mechanism. 
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55. It is not clear why the court in Minister of Education, Western Cape, and Others 

v Governing Body, Mikro Primary School, and Another 2006(1) SA 1(SCA)  

found it necessary to find solutions for the conundrum in which a MEC or HoD 

may find herself in such a situation by suggesting, purely in passing, either a 

combination of sections 22 and 25 as one solution, or keeping the governing 

body to account by means of judicial review applications. The court a quo 

rejected the sec 22 cum sec 25 solution and Fedsas aligns itself with the 

submissions in this regard presented by the Respondents. Fedsas submits that 

it is inappropriate to consider the question of judicial review of a governing 

body’s refusal to alter a language policy not only because it is an academic 

question for present purposes, but because legislature in the meantime 

recognised the need to provide a legislative framework to achieve the desired 

result. 

 
56. The introduction of section 5A and 58C of SASA with effect from 31 December 

2007 has ostensibly been procured to serve that purpose. Again, for present 

purposes it is an academic exercise to consider the merits or demerits of the 

procedures described in these sections since they did not exist at the time when 

the cause of action arose in this matter. In any event, no norms and standards 

in terms of sec 5A(1) have seen the light of day, nor has the MEC made any 

determination in terms of sec 58C. 

 
57. What these sections illustrate is the recognition by legislature that there existed 

a lacuna in the existing legislation to address the problems experienced in 

matters similar to the current matter. Legislature, by inference, recognised that 
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sec 22 used in combination with sec 25 is not a legitimate solution to achieve 

the desired result. 

 
 

Two issues raised by the Applicants 

 
58. There are two aspects of the Applicants’ submissions that FEDSAS wishes to 

deal with and which do not appear to have been specifically dealt with by the 

Respondents’ submissions. 

 

59. First, regarding the Applicants’ contention that the governing body acted in a 

racist manner by adopting the language policy which it did, Fedsas aligns itself 

with the Respondents’ submissions in this regard. In addition, Fedsas draws the 

court’s attention to the fact that the reality of the situation prevailing at the 

school, is a reality of which government was fully cognisant when it issued 

White Paper 2, referred to herein before. Once it is accepted that learners of all 

races may use a specific language, the school’s language policy did not prevent 

learners of a different race to enrol at the school; the empirical evidence shows 

that. Yet the Applicants ostensibly close their eyes to this reality. 

 
60. Second, the Applicants contend that the administrative action by the HoD in 

withdrawing the governing body’s right to determine the language policy of the 

school was undertaken before the committee was appointed, hence seeking to 

lend some legitimacy to the scheme. The Respondents deal with the facts in 

relation thereto, but it requires emphasis that the mere thought harboured by 

the HoD to withdraw a function of the governing body at the time when he was 

cobbling together the strategy to appoint the committee does not amount to 

administrative action. The private thoughts of the HoD only manifested itself as 
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administrative action when the letter informing the governing body thereof was 

delivered to the school. It is common cause that it happened only after the 

meeting of the committee on 25 January 2007 which had already determined 

the new language policy. 

 
Relevance of submissions and usefulness 

 
61. Fedsas believes that its submissions broaden the policy matrix against which 

the administrative action of both the HoD and the committee can be considered; 

that the complexity of the consequences of such administrative action escaped 

the perpetrators thereof and that such unlawful conduct has a much wider 

impact on the functioning of governing bodies and schools; that this broader 

background underscores that the application of sections 22 and 25 of SASA is 

intolerable. As such, having covered ground not explicitly covered by the 

Appellants or the Respondents, Fedsas believes that the submissions will be 

useful to the Court and different from those of the other parties.   

 
Condonation 

   

62. Fedsas was aware of the litigation as it proceeded through the courts. When 

this Court ordered that the parties should make submissions in open court 

regarding the application for leave to appeal, Fedsas considered that it would 

be appropriate for it to become an amicus curiae. Two facts delayed the 

process: first, Fedsas urgently sought a sponsor to finance the litigation (in 

terms of its best practice policy),  and was hence unable to immediately instruct 

lawyers; second, as of necessity, it had to consider not only the respective 
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affidavits in the current application, but also the submissions made by the 

respective parties in their heads of argument once they were filed. 

 

63. By the time that the Respondents’ submissions were due for delivery, no 

sponsor had been found. Fedsas accordingly resolved to fund this application 

from its own resources. Counsel was instructed on 6th July and the 

Respondents submissions (which had not been published on the Court’s 

website by then) were obtained after requesting same from the Respondents’ 

attorney on 7th July. Counsel settled a notice in terms of rule 10(1) on 7th July 

but queried the sequence of steps to be taken in terms of rule 10. On 8th July I 

instructed my Johannesburg correspondent to take up the matter with the 

Registrar of this Court. In the meanwhile, an analysis of the submissions was 

undertaken to ensure that the submissions Fedsas sought to make, would not 

overlap with those made by the parties. 

 
64. The written consent of the other parties was subsequently sought on 9th July but 

has not yet been obtained. My understanding is that the application had to be 

filed by 9th July but in the circumstances it was not possible to do so. The 

application has since been finalised in haste to enable me to depose to the 

affidavit in Port Elizabeth on 13 July and courier the original application to 

Johannesburg for filing. 

 
65. The application will have been filed a few days late. Since Fedsas has 

otherwise complied with Rule 10 and has a reasonable prospect of being 

allowed as an amicus curiae, it respectfully prays that condonation be granted 

for the late filing of this application.       
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Conclusion 

 

66. In all the circumstances it is respectfully submitted that the relief envisaged in 

the Notice of Motion prefixed hereto, would be “appropriate relief” as envisaged 

in Section 38 of the Constitution of the Republic of South Africa, 1996.  To that 

end, this Honourable Court is respectfully requested to grant leave to FEDSAS 

to be admitted as Amicus Curiae. 

 

67. The written consent of all parties to these proceedings will, if it is obtained in the 

meanwhile, be filed without delay. 

 

 

   

 MICHAEL WHARTON RANDELL 

 

SIGNED and SWORN to BEFORE me at  PORT ELIZABETH on this the 13TH day 

of JULY 2009, after the Deponent has acknowledged that he knows and understands 

the contents of this Affidavit, that it is the truth, that he has no objection to taking the 

prescribed oath and that he regards the prescribed oath as binding upon his 

conscience. 

 

 

 

 ________________________                              

 COMMISSIONER OF OATHS 

 


