
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
[HELD AT JOHANNESBURG] 

CC CASE NO: CCT40/2009 

SCA CASE NO: 219/2008 

 

In the matter between:- 

 

THE HEAD OF THE DEPARTMENT OF  
EDUCATION: MPUMALANGA              First Applicant 

 

MINISTER OF EDUCATION         Second Applicant 

 

and 

 
HOЁRSKOOL ERMELO          First Respondent 

 

SCHOOL GOVERNING BODY OF  
HOЁRSKOOL ERMELO                  Second Respondent 

 
________________________________________________________________ 

 
APPLICANTS’ HEADS OF ARGUMENT 

 
________________________________________________________________ 

 
1. 

 

INTRODUCTION 

 

This matter initially came before the learned Judge Mr. Justice Legodi of the 



2 
 

North Gauteng High Court on 29 January 2007 where the respondents were 

seeking, by way of urgency, an interim order in terms whereof the interim 

committee appointed by the first applicant in terms of section 25 of the South 

African Schools Act No. 84 of 1996 (“the SASA”), for purposes of determining 

language policy, was to be prevented from doing so, alternatively, that the 

operation of such policy as determined by such interim committee, was to be 

suspended pending the outcome of the review to be brought by the 

respondents.1 

 

2. 

 

His Lordship Mr. Justice Legodi struck the matter off the roll on the basis that the 

respondents did not comply with the provisions of section 35 of the General Law 

Amendment Act 62 of 1955. On the same day the respondents served on the 

applicants’ attorneys the same papers thus giving notice of the intended 

application for an interim order and set the matter down for hearing on 2 

February 2007. 

 

3. 

 

On 2 February 2007 the matter came before the learned Judge Mr. Prinsloo J 

who granted the interim order.2 

                                            
1   Record vol.1 p4-6 
2   Record vol.5 p436-437 
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4. 

 

Later the Minister of Education, now the second applicant, together with Ncane 

Elizabeth Masilela, joined the proceedings and brought an application for the 

rescission of the order of Prinsloo J.3 

 

5. 

 

The review application referred to in paragraph 1 above was set down for hearing 

on 04 September 2007 wherein the respondents sought the following order: 

 

1. that the first applicant’s decision to withdraw, on an urgent basis, the 

second respondent’s function to determine the language policy of the first 

respondent and at the same time appointing an interim committee to 

determine the language and admission policy in accordance with first 

applicant’s instructions, be reviewed and set aside ; 

 

2. that the activities, decisions and/or language policy which was determined 

by the interim committee referred to above be reviewed and set aside; 

 

3. costs of the application.4 

                                            
3  Record vol.5 p338 para. 17 
4  Record vol. 1 p8-9 
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6. 

 

The full bench of the North Gauteng High Court (“the High Court”) dismissed the 

application with costs including the costs of two counsel.5 An application for leave 

to appeal to the Supreme Court of Appeal was dismissed with costs by the High 

Court.6 

 

7. 

 

With leave of the Supreme Court of Appeal (“the SCA”) the respondents 

appealed against the whole of that order and judgment of the High Court.7 

 

8. 

 

The appeal was argued on 12 March 2009 and judgment was delivered on 27 

March 2009. The appeal was upheld and the order of the High Court was set 

aside.8 

 

 

 

                                            
5   Record vol. 5 p372 
6   Record vol.5 p396 
7   Record vol.5 p399-400 
8   Record vol.6 p440-441 
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9. 

 

This is an application for leave to appeal to the above Honourable Court by the 

applicants against the whole of the order and judgment of the SCA.9 

 

10. 

 

FACTUAL BACKGROUND 

During 2007 about 27 learners who desired to be taught in English were stranded 

in Ermelo circuit 1 and could not be accommodated in any school for their entry 

Grade 8. The department approached the respondents requesting them to make 

available excess space for those learners at Ermelo Hoërskool (the school). The 

respondents refused. The respondents instead proposed that such learners be 

accommodated in “Ou kommando Gebou”. The building having been inspected 

by the employees of the department of education, Mpumalanga, was found to be 

unsuitable for educational purposes.  

 

11. 

 

After lengthy negotiations during that period the respondents made space 

available in a laundry for those 27 learners. Those learners were enrolled as 

learners at Ligbron Academy for Technology which is a parallel medium public 

                                            
9   Record vol. 6 p460-461 
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school in Ermelo circuit 1.10 

 

12. 

 

12.1 Later the department received reports that the space that was made 

available to the 27 learners in a laundry was not conducive for educational 

purposes and for this reason a request was made to the South African 

Human Rights Commission (“the Commission”) to investigate the matter. 

The Commission compiled a report and submitted the same to the 

department.11  

 

12.2 We wish to highlight that the correctness of the report of the Commission 

is, in some respects, disputed by the respondents.12 What seems to be 

denied in the letters appearing on page 186-188, (record volume 2) is the 

fact that the 27 learners from Ligbron were denied facilities such as the 

use of the same gate with other learners and the use of the tuck-shop. It is 

not in dispute, however, that the learners were taught in an old laundry 

room divided by a joinder of hardboards with no proper writing boards and 

that all their educators shared a small office situated inside the classroom 

and had a small toilet next to the office but inside the classroom. 

 

 

                                            
10 Founding affidavit para. 2 and 3; record vol. 6 p464 
11  Founding affidavit record vol. 6 para 4 p464-465; record vol 2 p145-147 
12  Record vol. 2 p186-188 
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13. 

 

At the beginning 2007 there were still more learners who were stranded for 

enrolment for their grade 8 and these learners could not be accommodated 

elsewhere within Ermelo circuit 1. The school (the first respondent), was built to 

accommodate 1200 learners. In the year 2000 the school had an enrolment of 

990 learners. This figure dropped drastically to 589 in the year 2007.13 It must be 

emphasized that the school is not a combined high school but only a high school 

accommodating grades 8 to 12.14 We wish to point out that if regard is had to 

annexure “R1”15, the figures appearing there for the enrolled learners at the 

school include grades 1 to 7. The enrolment of grades 1 to 7 is a private 

arrangement as the school is not a combined high school since there was no 

official arrangements with the department in this regard.16 

 

14. 

 

The respondents were approached to admit learners who were originally 113 in 

number with a view to accommodate these stranded learners. As already pointed 

out above, the respondents refused to enroll those learners unless they were 

prepared to receive tuition in Afrikaans.17 In other words, the second respondent 

refused to change its language policy to parallel medium in order to make it 

                                            
13  Record vol. 2 Annexure “R1” p182; record vol. 3 para. 77.2 p261 
14  Record vol. 6 para.5 p465 
15 Record vol. 2 p.182 
16  Tywakadi para. 77.3 record vol. 3 p262 
17  Tywakadi para. 7 record vol. 6 p465-466 
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possible for these learners to be admitted at the school. 

15. 

 

After this unreasonable refusal by the respondents to admit the learners 

concerned the HoD then withdrew the function of determining the language 

policy from the second respondent in terms of section 22(1) read with 22(3) of 

the SASA.18 After the withdrawal of the function an interim committee was 

appointed in terms of section 25 of the SASA to perform the function. 

 

16. 

 

At this stage we wish to point out that the respondents contend that the 

withdrawal of the function took place after the interim committee had already 

been appointed. We submit that this contention is not supported by the evidence 

for the following reasons: 

 

16.1. The HoD himself testified that he first withdrew the function after which he 

appointed the interim committee;19 

16.2. If regard is had to the letter of appointment of the interim committee it is 

clear from the contents thereof that the withdrawal took place first before 

the appointment thereof. We refer the above Honourable Court to record 

vol. 1 Annexure “JAE3” page 45 and in particular paragraph 2 on page 46 

                                            
18   Tywakadi para. 9.1 to 9.2 record vol. 6 p466-467 
19 Record Vol.6 para.9.2-9.4 p.467 
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where the letter reads thus: 

 “Be further advised that, the function of the school governing body to 

determine the language policy at Hoërskool Ermelo has been withdrawn”. 

 

 This letter was addressed to the members of the interim committee 

informing them that the function to determine the language policy has 

been withdrawn. 

 

16.3 In any event, both the letter of withdrawal and the one appointing the 

interim committee were delivered to the principal, who is a member of the 

second respondent, during the morning of 25 January 2007.20 

 

17. 

 

After the appointment of the interim committee a meeting was convened by the 

same committee and after deliberations the language policy of the school was 

altered to that of parallel medium.21 

 

18. 

 

At this stage we also wish to mention that the respondents contend that the 

changing of the language policy to that of parallel medium was as a result of an 

                                            
20 Hlatshwayo Vol. 1B p.24 para 22 
21  Sikhosana’s affidavit record vol. 2 p161 in particular para 6 
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instruction from the HoD.22 We will deal with this later in these heads. 

 

19. 

 

It was the above decision that was the subject matter of review in the High Court. 

An application for review of such decision was dismissed by the High Court. The 

appeal to the SCA was a sequel to that dismissal. The SCA upheld the appeal 

and consequently set aside the decision of the High Court substituting the same 

with the following order: namely, that:  

“(a) The first respondent’s decision to withdraw the function of the governing 

body of Hoërskool Ermelo to determine the language policy of the school 

is set aside; 

(b) The first respondent’s decision to appoint an interim committee to perform 

the function of the governing body to determine the language policy of 

Hoërskool Ermelo is set aside; 

(c) The decision of the interim committee to amend the language policy of 

Hoërskool Ermelo from Afrikaans medium to parallel medium is set aside; 

(d) The learners that have enrolled at the Hoërskool Ermelo since 25 January 

2007 in terms of a parallel medium language policy shall be entitled to 

continue to be taught and write examinations in English until the 

completion of their school careers; 

(e) The costs of the application are to be paid by the first and eighth 

respondents jointly and severally, the one paying, the other to be 
                                            
22  Record vol. 6 Greyling para 25 p496; para 43 p403 
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absolved; 

(f) The costs of the appeal are to be paid by the first and eighth respondents 

jointly and severally, the one paying, the other to be absolved.”23 

 

20. 

 

The applicants are now seeking leave to appeal to the above Honourable Court 

against the order and judgment of the SCA as set out above.  

 

21. 

 

LEGAL ARGUMENT 

It is now well established that the above Honourable Court will have a discretion 

to grant leave to appeal to it if, inter alia, the following requirements have been 

satisfied; namely, 

21.1. that the matter raises a constitutional issue; and 

21.2. that it is in the interest of justice that such leave be granted. 

 

There is plethora of decisions by the above Honourable Court in this regard. 

These include Radio Pretoria v Chairperson, ICASA 2005 (4) SA 319 (CC) at 

326 para 19; Phillips and Others v National Director of Public Prosecutions 

2006(1) SA 505(CC) at 516 para 30; Veldman v Director of Public 

                                            
23  Record vol. 6 para. 10 to 11 p467-469;Hoërskool Ermelo v Dept of Education, 
Mpumalanga and others 2009 (3) SA 422. 
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Prosecutions, Witwatersrand Local Division 2007 (3) SA 210 (CC) at 219 

para. 10 

 

22. 

 

A: DOES THIS MATTER RAISE A CONSTITUTIONAL ISSUE 

 

We submit that this matter raises a constitutional issue for the following reasons: 

 

22.1 The crux of the SCA’s decision is the interpretation of the provisions of 

section 22 and 25 of the SASA. The interpretation of these sections 

necessarily has an impact on the provisions of section 9 and 29(2) of the 

Constitution of the Republic of South Africa Act No. 108 of 1996(“ the 

Constitution”).  

22.2  Section 6(1) of the SASA provides as follows: 

“6 Language policy of public schools  

(1)  Subject to the Constitution and this Act, the Minister may, by notice 

in the Government Gazette, after consultation with the Council of 

Education Ministers, determine norms and standards for language 

policy in public schools.  

(2)  The governing body of a public school may determine the language 

policy of the school subject to the Constitution, this Act and any 

applicable provincial law.  
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(3)  No form of racial discrimination may be practised in implementing 

policy determined under this section.” 

Section 9 of the Constitution provides: 

 

“9 Equality 

(1)  Everyone is equal before the law and has the right to equal protection and 

benefit of the law. 

(2)  Equality includes the full and equal enjoyment of all rights and freedoms. 

To promote the achievement of equality, legislative and other measures 

designed to protect or advance persons, or categories of persons, 

disadvantaged by unfair discrimination may be taken. 

(3)  The state may not unfairly discriminate directly or indirectly against 

anyone on one or more grounds, including race, gender, sex, pregnancy, 

marital status, ethnic or social origin, colour, sexual orientation, age, 

disability, religion, conscience, belief, culture, language and birth. 

(4)  No person may unfairly discriminate directly or indirectly against anyone 

on one or more grounds in terms of subsection (3). National legislation 

must be enacted to prevent or prohibit unfair discrimination.” 
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23. 

 

It is common cause that the language policy of the school was determined 93 

years ago and remained fixed as exclusively Afrikaans up to 2007 when it was 

subsequently changed by the interim committee. 24 

 

24. 

 

It is also common cause that on several occasions the school governing body 

had refused to change the language policy from Afrikaans to that of parallel 

medium notwithstanding requests from the department. 25 

 

25. 

 

25.1 We submit that the refusal by the governing body of the school, despite 

several endeavours to change the language policy so as to be inclusive of 

other language groupings and the persistence to retain Afrikaans medium 

of instruction as an exclusive language policy at the school, has a direct 

impact on the provisions of section 9 of the Constitution which prohibits 

discrimination on the grounds of language.  

 

25.2 We submit, despite the denial by the respondents, that the preservation of 

                                            
24  Greyling para. 11 record vol. 6 p491; Record Vol. 3 p. 211; 
    Tywakadi  Vol 3 para. 79 p.264 
25  Record Tywakadi para. 2 p464 vol. 6; Greyling para. 13 p491-492 
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Afrikaans language policy at the school at all cost by the Governing Body 

demonstrates that the Governing Body intends to preserve the school 

exclusively for Afrikaners. This effectively amounts to discrimination 

directly or indirectly on the grounds of language and accordingly this 

raises a Constitutional issue.  

 

Furthermore the circumstances prevailing in this particular case were of such a 

nature that the time had come for the school governing body to revisit its policy 

as it had the effect of excluding the other racial groupings hence the learners 

could not be accommodated at the school. 

 

26. 

 

Furthermore the provisions of section 29 of the Constitution entrench the rights of 

children to basic education and the State has a duty to make progressively 

available and accessible institutions for such education. Section 29(2) of the 

Constitution provides: 

 

“29 Education 

(1) Everyone has the right- 

(a) to a basic education, including adult basic education; and 

(b) to further education, which the state, through reasonable measures, must 

make progressively available and accessible. 
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(2) Everyone has the right to receive education in the official language or 

languages of their choice in public educational institutions where that 

education is reasonably practicable. In order to ensure the effective 

access to, and implementation of, this right, the state must consider all 

reasonable educational alternatives, including single medium institutions, 

taking into account- 

 (a) equity; 

 (b) practicability; and 

 (c) the need to redress the results of past racially discriminatory laws 

and practices.” 

 

The provisions of section 29 of the Constitution enjoin the State to make 

available public educational institutions for the furtherance of education where it 

is reasonable practicable to do so. The State is further enjoined to oversee or to 

consider the need to redress the results of the past discriminatory laws and 

practices which had the effect of preserving good education for certain racial 

groupings exclusively to the detriment of the disadvantaged group. The right to 

receive education in the language of your own choice is enforceable against the 

State.26 

 

 

 

                                            
26 Minister of Education, Western Cape, and Others v Governing Body, Mikro Primary, 
     and Another 2006(1) SA 1(SCA) at p.18 para.31 
26 
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27. 

 

We submit that the actions of the HoD in invoking the provisions of the SASA 

was an effort to carry out his Constitutional obligations and accordingly we 

submit that this matter involves a constitutional issue and that it may please the 

above Honourable Court to grant leave on these grounds alone. 

 

28. 

 

B. IS IT IN THE INTERESTS OF JUSTICE TO ENTERTAIN THIS MATTER 

 

28.1 The Mikro decision 27 gave an interpretation of the provisions of sections 

22 and 25. In Mikro the SCA held that the HoD, in circumstances such as 

the ones prevailing in this matter, is, inter alia, entitled to invoke the 

provisions of section 22(1) read with 22(3) of the SASA and withdraw the 

function on an urgent basis. It held further that once the function of a 

governing body is withdrawn the provisions of section 25 apply and that, 

that governing body ceases to perform that function.28 Consequently the 

HoD is entitled to appoint an interim committee to perform the function. 

 

28.2 On the contrary, the SCA, in the present matter, held that the decision in 

the Mikro case was incorrect. It held that this finding was in any event 

                                            
27   Minister of Education, Western Cape, and Others v Governing Body, Mikro Primary, 
     and Another 2006(1) SA 1(SCA) 
28 Mikro supra p.22 para 40. 
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obiter dictum. In the present matter the SCA held that the provisions of 

section 22 can only be invoked in respect of the functions allocated in 

terms of section 21 of the SASA and not the other functions of the school 

governing body provided for elsewhere in the SASA. We will deal with this 

finding later in these heads. 

 

29. 

 

We submit therefore that it is in the interests of justice that these two conflicting 

decisions should be clarified once and for all. We further submit that the Mikro 

case was in fact correctly decided and the SCA erred in this case in its 

interpretation of sections 22 and 25. We further submit that it is in the interests of 

justice that the provisions of sections 22 and 25 be properly interpreted by this 

court so as to clarify the duties of the HoD in this regard especially taking into 

account the provisions of section 29 of the Constitution. 

 

30. 

 

ARGUMENT ON MERITS 

 

On 25 January 2007 the first applicant took a decision to withdraw the function 

vested in the second respondent relating to the determination of the language 
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policy and did so in terms of section 22(1) read with section 22(3) of the SASA.29 

 

31. 

 

After the withdrawal of the function of the second respondent the HoD appointed 

an interim committee in terms of section 25(1) of the SASA to perform that 

function.30 We have already alluded above to the fact that the respondents 

contend that the withdrawal of the function was done after the appointment was 

made. We have also alluded to the fact that this contention is not supported by 

the evidence. Tywakadi, the HoD, states that in view of the unreasonable 

conduct of the second respondent, he withdrew the function of determining 

language policy and after having withdrawn such function he then appointed the 

interim committee.31 Furthermore if regard is had to the two annexures “JAE2” 

and “JAE3”, the letter of appointment specifically states that at the time of the 

appointment of the interim committee the function of determining the language 

policy had already been withdrawn. We refer to what we have quoted herein 

before.32 

 

32. 

 

The decision to withdraw the function relating to the determination of the 

                                            
29  Record vol. 1 Annexure “JAE2” p44 
30  Annexure “JAE3” record vol. 1 p45-46 
31  Tywakadi vol. 6 para. 9.2 to 9.4 p467 
32 See paragraph 16.2 supra 
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language policy was taken on the following basis namely that: 

32.1. The first respondent had 32 classrooms on the school premises excluding 

laboratories and other facilities.33 

32.2. The enrolment of grade 8 to grade 12 at the school was 589 learners in 

2007.34 

32.3 The respondents had, despite the availability of space and the 

overcrowding in the surrounding schools, been refusing to admit learners 

who wanted tuition in English. 

 

33. 

 

After lengthy negotiations in 2006 the respondents had made available space in 

a laundry for the learners that had been registered at Ligbron Academy of 

Technology, a school which is parallel medium in Ermelo circuit 1.35 

 

34. 

 

Despite several endeavours to persuade the respondents to admit the learners, 

the respondents were not prepared to reconsider their policy in order to 

accommodate the approximately 113 learners who were stranded in Ermelo 

circuit 1 and who could not get accommodation elsewhere. These attempts 

culminated in the HoD deciding to take the decision referred to above on 25 

                                            
33  Record vol. 2 Tywakadi’s affidavit para. 101 p106 
34  Tywakadi vol.2; Tywakadi’s affidavit para. 10.2 and 10.3 p107 
35  Record vol. 2 Tywakadi’s affidavit para. 106 p107 
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January 2007. He did so on an urgent basis in terms of section 22(1) read with 

section 22(3).36 He then appointed an interim committee in terms of section 25 

which determined the language policy of the school as parallel medium. 

 

35. 

 

After the policy was determined by the appointed interim committee the 

respondents, on an urgent basis, brought an application in the High Court on 29 

January 2009 to stay or interdict the implementation of the policy pending a 

review of the decisions of the HoD.37 That application was struck off the roll by 

Legodi J on the basis that the respondents did not comply with section 35 of the 

General Law Amendment Act No. 62 of 1955. 

 

36. 

 

On the same day the applicants’ attorneys were served with the same papers 

setting the matter down for hearing on 2 February 2007. The matter was then 

argued before Prinsloo J who granted the order as prayed for by the 

respondents.38 

 

37. 

 

                                            
36  Record vol. 2; Tywakadi’s affidavit para. 38 p121-122 
37  Judgment of the Gauteng High Court record vol. 5 p337 para.16 
38  Record vol. 1 p1; record vol. 5 p436-437 
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Given the limited issues, which we submit ought to be considered in this appeal, 

we do not intend to go into the details of the procedural aspects that were dealt 

with in the High Court. We respectfully submit that the issues to be determined 

by the above Honourable Court, should leave be granted, are the following: 

 

 

37.1. Whether the power conferred on the HoD by virtue of the provisions of 

section 22 is limited to the functions allocated in terms of section 21 of the 

SASA; 

37.2. Whether the HoD complied with the provisions of the Promotion of 

Administrative Justice Act No. 3 of 2000 when he withdrew the function in 

terms of section 22 of the SASA. 

 

37.3. Whether the withdrawal of a function of a governing body in terms of 

section 22 of the SASA by the HoD results in that governing body ceasing 

to perform such function as provided for in section 25 of the SASA; 

37.4. Whether the urgency with which the HoD acted in this matter was self-

created and, if so, whether such was applicable to the learners. We will 

deal with these issues ad seriatim  
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38. 

 

A: WHETHER THE WITHDRAWAL OF FUNCTIONS OF GOVERNING BODY 

IN TERMS OF SECTION 22 OF THE SASA IS LIMITED TO FUNCTIONS 

ALLOCATED IN TERMS OF SECTION 21 

 

38.1 We submit that the SCA erred in confining the power to withdraw functions 

of a school governing body to the functions allocated in terms of section 

21 of the SASA. This is not apparent from the provisions of section 22 or 

anywhere in the provisions of the SASA.  

 

38.2 We submit that the functions of the school governing body are originally, 

 all of them, conferred on the HoD even prior to the establishment of a 

 school governing body. 

Section 16(7) of the SASA provides that: 

(7) If a new public school is provided in terms of section 12, the governance of 

that school vests in the Head of Department until a governing body has been 

constituted in terms of this Act.” 

 

38.3 Consequently by analogy if the functions allocated in terms of section 21 

vest in the department and are later, upon application, allocated to the 
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governing body there is no material difference between the provisions of 

section 16(7) as applicable to section 21 and other sections of the SASA. 

We submit therefore that all the powers that are vested in the governing 

body, like section 21 powers, are originally reposed in the HoD and there 

is no rationale for differentiating between the section 21 functions and the 

remaining functions of the governing body. We accordingly submit that this 

interpretation is fallacious and does not accord with the well established 

principles of interpretation of statutes.  

 

38.4 It appears that the rationale for the interpretation of the SCA is that since 

section 22 follows immediately after section 21, it follows that section 22 is 

designed to deal with the withdrawal of functions allocated in terms of 

section 21.39 We submit that on a proper reading of section 22 such an 

interpretation is not accommodated. If the legislature intended to confine 

the withdrawal of the functions in terms of section 22 to section 21 

functions, it would have said so either in section 22 or section 21 itself. 

Section 22 of the SASA reads thus: 

“22 Withdrawal of functions from governing bodies 

(1) The Head of Department may, on reasonable grounds, withdraw a function of 

a governing body.  

(2) The Head of Department may not take action under subsection (1) unless he 

or she has-  

(a) informed the governing body of his or her intention so to act and the 
                                            
39  Judgment para. 22 vol. 6 p451 
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reasons therefor;  

(b) granted the governing body a reasonable opportunity to make 

representations to him or her relating to such intention; and 

(c) given due consideration to any such representations received.  

(3) In cases of urgency, the Head of Department may act in terms of subsection 

(1) without prior communication to such governing body, if the Head of 

Department thereafter-  

(a) furnishes the governing body with reasons for his or her actions;  

(b) gives the governing body a reasonable opportunity to make 

representations relating to such actions; and 

(c) duly considers any such representations received.  

(4) The Head of Department may for sufficient reasons reverse or suspend his or 

her action in terms of subsection (3).  

(5) Any person aggrieved by a decision of the Head of Department in terms of 

this section may appeal against the decision to the Member of the 

Executive Council.” 

 

39. 

 

In our respectful submission the withdrawal of a “function of a governing body” 

referred to in section 22(1) refers to any function of a governing body and is not 

confined to the functions allocated in terms of section 21. There is simply no 

basis for interpreting this section as referring only to section 21 functions. Section 
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22 is intended to cover both the urgent circumstances and the exercise of powers 

of withdrawal in general, including the withdrawal of functions provided for 

elsewhere in the SASA. 

 

40. 

 

40.1 In interpreting section 22 and section 25 of the SASA the SCA overruled 

Mikro’s interpretation. It ruled that to follow the Mikro’s interpretation would 

be unacceptable in that it would enable the HoD to abuse the provisions of 

sections 22 and 25. The SCA reasoned that: 

“The interpretation in Mikro enables a functionary to abuse power and makes 

possible indirectly that cannot be attained directly.”40 

 

40.2 We submit that the SCA misdirected itself in this regard. We submit that 

the fact that the interpretation in Mikro can create a situation of abuse of 

power is no ground for the interpretation of statutes. The above 

Honourable Court has, in the context of constitutional interpretation, held 

that any power vested in a functionary is capable of being abused. It held 

further that the capability of abuse of power by a functionary has no 

bearing on the constitutionality of the law concerned. It held that the 

exercise of the power is subject to constitutional control and should the 

power be abused the remedy lies in the review of the administrative 

                                            
40  Judgment para. 27 vol. 6 p453 
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action.41  

 

 

40.3 We submit that the same principle applies in this particular case. Should 

the HoD abuse his powers the remedy lies in the review of his 

administrative action and not on the (incorrect) interpretation of the 

statute. 

 

40.4 In the Mikro case the present interpretation of the extent of the powers of 

the HoD in terms of section 22 of the SASA was satisfactorily dealt with 

when the Learned Justice Streicher JA reasoned thus: 

“[38] Section 20 provides that the governing bodies of public schools must 

perform all the functions listed in the section, including all other functions 

imposed upon the governing body by or under the Act. Section 21 makes 

provision for the allocation by the HOD to a governing body of certain additional 

functions, upon application by such governing body. The first and second 

appellants submitted that, properly construed, s 22 allowed the HOD to withdraw 

the additional functions of a governing body allocated to it in terms of s 21 of the 

Act, but not the functions allocated to it in terms of s 20. However, no basis for 

construing 'function' as restricted to functions allocated to the governing body in 

terms of s 21 is to be found in the Act. It is highly unlikely that, after having 

referred to functions of governing bodies in s 20 and in s 21, the Legislature 

would, in s 22, have intended the word 'function' to refer only to functions 
                                            
41  See: Van Rooyen and Others v The State and Others 2002(5) SA 246(CC) at 274 para. 37 
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allocated in terms of s 21. It is equally unlikely that s 22 was intended to exclude 

the withdrawal, in appropriate circumstances, of functions such as those 

mentioned in s 20(1)(g); namely, the administration and control of the school's 

property, and the buildings and grounds occupied by a school. In my view, the 

word 'function' in s 22(1) refers to any of the functions allocated to a governing 

body in terms of the Act. It follows that any such function may in terms of s 22 be 

withdrawn.”42 

We respectfully agree with the above reasoning. 

 

41. 

 

41.1 The SCA also found that the HoD failed to comply with the provisions of 

the Promotion of Administrative Justice Act No. 3 of 2000 (“the PAJA”). In 

this regard it also found that the HoD made an appointment of an interim 

committee before the function was withdrawn. It further found that the 

HoD, far from allowing the interim committee to reach its own decision, 

instructed it to ensure that the policy was determined which will enable the 

learners to be admitted at the school.  

 

 

 

 

 
                                            
42 Page 21 para.38. 
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B DID THE HoD COMPLY WITH THE PROVISIONS OF PAJA WHEN 

WITHDRAWING THE FUNCTION? 

 

41.2 We deal herein with the finding that the HoD failed to comply with the 

provisions of PAJA. Section 22(3) makes it clear that in cases of urgency 

the HoD need not comply with the Audi Alteram Partem rule provided that 

he/she may afterwards afford the school governing body an opportunity to 

be heard and provided further that he/she also leaves a room to 

reconsider his decision after receiving representations. We submit that the 

HoD had complied with the provisions of the PAJA. 

41.3 Section 3 of the PAJA provides that an administrator must follow a fair 

procedure which must depend on the circumstances of each case. 

Subsection (2) then stipulates the requirements of a fair procedure 

namely:, amongst others, to give the person adequate opportunity to be 

heard before a decision is taken. Subsection 4 thereof states: 

“(4) (a) If it is reasonable and justifiable in the circumstances, an 

administrator may depart from any of the requirements referred to 

in subsection (2). 

 (b) In determining whether a departure as contemplated in 

paragraph (a) is reasonable and justifiable, an administrator must 

take into account all relevant factors, including- 

  (i) the objects of the empowering provision; 

(ii) the nature and purpose of, and the need to take, the 
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administrative action; 

  (iii) the likely effect of the administrative action; 

(iv) the urgency of taking the administrative action or the 

urgency of the matter; and 

(v) the need to promote an efficient administration and 

good governance.” 

  

 

41.4 Subsection (5) provides that where an administrator is empowered by any 

empowering provision to follow a procedure which is fair but different from 

the provisions of subsection (2), the administrator may act in accordance 

with that different procedure.  

 

41.5 We accordingly submit that the procedure which was followed by the HoD 

is not only authorized by section 22(3) but is also authorized by the PAJA. 

After the decision was taken the governing body was given an opportunity 

to furnish reasons why the decision should be reversed, which it duly 

complied with. After the final decision was made the governing body 

lodged an appeal to the MEC as provided for in section 22(5) of the SASA. 

Accordingly we submit that the provisions of section 22 were fully 

complied with.  

 

41.6 Furthermore the procedure set out in subsection (2) of the PAJA is not 
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cast in stone. It is also qualified by the fact that a fair procedure depends 

on the circumstances of each given case. We submit that this was such a 

case. Furthermore, sub-section (4) of section 3 of the PAJA also 

authorizes a departure from the provisions subsection (2).  

 

41.7 If one has regard to the objects of section 22 of the SASA it is clear that 

the legislature intended that in situations such as those that were 

prevailing in this case the HoD be empowered to act swiftly and apply the 

procedure prescribed therein. Furthermore the principle of audi is not 

immutable but flexible and may be departed from in certain 

circumstances.43 

 

42. 

 

C. DID THE WITHDRAWAL OF THE FUNCTION OF DETERMINING THE 

LANGUAGE POLICY FROM THE GOVERNING BODY RESULT IN THE 

GOVERNING BODY HAVING CEASED TO PERFORM THAT FUNCTION 

 

42.1 Section 25 of the SASA governs the situation. It provides: 

“(1)  If the Head of Department determines on reasonable grounds that a 

governing body has ceased to perform functions allocated to it in terms of 

                                            
43  See: MEC, Dept of Agriculture, Conservation & Environment v HTF Developers (Pty) Ltd 
2008 (2) SA 319 (CC)) at 343 para. 76; 
See also: Nortje v Minister van Korrektiewe Dienste 2001 (3) SA 472 (SCA)at 480  
para. 19 
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this Act or has failed to perform one or more of such functions, he or she 

must appoint sufficient persons to perform all such functions or one or 

more of such functions, as the case may be, for a period not exceeding 

three months.  

(2)  The Head of Department may extend the period referred to in subsection 

(1), by further periods not exceeding three months each, but the total 

period may not exceed one year.  

(3)  If a governing body has ceased to perform its functions, the Head of 

Department must ensure that a governing body is elected in terms of this 

Act within a year after the appointment of persons contemplated in 

subsection (1).” 

 

42.2 In the Mikro decision44 the SCA found that if a function is withdrawn the 

governing body ceases to perform that function and section 25 becomes 

applicable. We submit that this finding was correct. We submit that the 

provisions of section 25 were intended to cover all situations where the 

governing body has either failed to perform a function or has by reason of 

withdrawal or any other reason ceased to perform a function.  

 

42.3 We submit that the HoD, having withdrawn the function, such function 

could not be performed by the governing body. It is argued on behalf of 

the respondents, and the SCA also found, that the withdrawal by the HoD 

was done after the appointment of the interim committee had already been 
                                            
44  Page 22 para. 40 
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made. We have already alluded to the fact that this argument is not 

supported by the evidence and papers before the court. However we also 

add that the decisions were taken on the same date. The fact that the 

withdrawal letter might have been delayed for some or other reason does 

not change the situation. The fact of the matter is that once the decision is 

taken to withdraw the function the governing body must be regarded as 

having ceased to perform such function.  

 

43. 

 

Section 25 of the SASA empowers the HoD to appoint a sufficient number of 

persons for a period of three months at a time to perform the function which the 

governing body has ceased or has failed to perform. The period of three months 

can be extended but not for a period of more than 12 months. We submit that the 

SCA erred in finding that the provisions of section 25(1) were incorrectly 

interpreted in the Mikro case. 

 

44. 

 

We submit that the committee appointed by the HoD was not instructed to 

change the language policy to that of parallel medium of instruction. This does 

not appear from the letter of appointment. The paragraph complained of by the 

respondents, and, which also was found to have had the effect of an instruction 
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by the SCA, has been read out of context. We submit that the argument by the 

respondents does not take into account the history set out in the preceding 

paragraphs. We submit that this paragraph was inserted in the context of the 

historical events set out in the preceding paragraphs.  

 

45. 

 

45.1 In the alternative, even if the court were to find that there was such an 

instruction in any event the interim committee that was appointed did not 

take the instruction into account in that the language policy was changed 

after a great deal of discussions. Sikhosana states that: 

“The members of the committee then debated the issue, and various 

possible possibilities were discussed. The committee ultimately resolved 

to amend the language from an exclusive Afrikaans school, to that of 

parallel medium school.”45 

 

45.2 We submit, therefore, that even if there was an instruction such was of no 

consequence to the interim committee hence there was a considerable 

debate of the matter. We accordingly submit that there is no merit in the 

contention that the interim committee merely took instructions from the 

HoD. 

 

45.3 Furthermore during the process of appointing the interim committee 
                                            
45  Record vol. 2 p160 para. 6 
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various principals from Ermelo Circuit 1 were invited to recommend names 

of people to be appointed. The persons recommended by the principals 

were individually consulted to ascertain their availability and willingness to 

serve in the interim committee46. This clearly indicates that the HoD 

played no role in the appointment thereof and consequently they were not 

there to serve the interests of the HoD nor to prejudice anyone for that 

matter. 

 

46. 

 

46.1 It is contended by the respondents that the interim body did not consult 

with any parents before amending the language policy nor did it visit the 

school to inspect its physical facilities. It is also argued that it did not 

consider whether the new policy was capable of being implemented in 

view of the curriculum offered by the school. The submission made is that 

the interim committee therefore acted unlawfully in not giving anybody a 

hearing before it amended the policy. The High Court found that: 

“In any case, the facts of this case indicated that there had been fruitless 

negotiations between the first respondent and the applicants about the 

language policy of the first applicant. A consultation between the interim 

committee and the applicants and other possible role players would not 

have produced different results; this is clear from the determination with 

which the governing body is fighting this matter. A call for consultation 
                                            
46 Sikhosana Record vol.2 para.4 p.160 
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between the two bodies would have been a farce. After all, the one body 

had just lost power to the other. In any case, it is not prescribed by the 

Act, obviously for the above reason.”47 

 

46.2 We support this finding by the High Court in this regard and submit that 

the High Court correctly analyzed and answered the complaint advanced 

by the respondents. 

 

47. 

 

D. WAS THE SITUATION URGENT AND, IF SO, WAS SUCH URGENCY 

SELF-CREATED 

 

47.1 We submit that the situation was urgent. Learners were stranded. It was 

going towards the end of the first month of the school calendar year it 

being the 25th of January 2007. Learners were out in the streets and they 

had no role to play in the negotiations for their admission at the school. 

We accordingly submit that the urgency was not self-created as the 

negotiations had taken place since the opening of the school and the HoD 

was correct in not jumping to withdrawal of the function without first 

negotiating with the governing body to see whether the situation may be 

alleviated. The withdrawal of the function was the last resort when no 

solution was forthcoming.  
                                            
47  Record vol. 5 Judgment para 44 p353 
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47.2 In the circumstances the HoD, as he was entitled to do, decided to invoke 

the provisions of section 22(3) as the matter was urgent as the learners 

were falling behind in their school career. The High Court dealt with this 

contention quite satisfactory in paragraphs 35 to 36 in its judgment48 and 

concluded that, that there was a crisis cannot be disputed. It found that it 

would be inappropriate to apply the principle of self-created urgency in the 

present matter as neither the parents nor innocent children had created 

the crisis. We agree, with respect, with this finding. The respondents have 

not challenged this finding as such. Accordingly we submit that the matter 

was urgent. It was in the interest of the learners to act swiftly as they were 

falling behind the school programme. We submit that there was no self-

created urgency in the matter and that in any event even if there was, it 

was not applicable to the innocent learners. Section 28(2) of the 

constitution provides that the interests of a child are of paramount in every 

aspect concerning the child. 

 

48. 

 

GENERAL 

 

We submit that the prevailing circumstances at the school, namely, the clinging 

to Afrikaans language policy in particular at Ermelo school, regardless of the 
                                            
48 Record vol.5 pp.346-347 
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social changes in the Republic of South Africa, was aimed at maintaining the 

status qou namely that of Afrikaans domination in pursuit of racial practices. This 

state of affairs (making Afrikaans the single medium of instruction in the school) 

has been obtaining in South Africa since time immemorial until the uprisings of 

1976. Ermelo High School is such an example. The second respondent, through 

the language policy, seeks to retain the Afrikaans domination in the school and to 

preserve better facilities for Afrikaans speaking learners only irrespective of the 

demands of the changing society which the school was meant to serve. 

 

49. 

 

In terms of section 9 of the Constitution the State is enjoined to ensure the 

prohibition of discrimination on the basis of language in any government 

institution. Ermelo High School is reputed for 100% pass rates at grade 12 level. 

For example in 2008 there were 178 distinctions in grade 12.49 We submit that 

the reason for the achievement of these excellent results is mainly because of 

the fact that there are sufficient facilities for the learners, sufficient laboratories 

and other equipment for proper education.  

 

50. 

 

50.1 Furthermore we submit that, as the State has a duty in terms of section 29 

to make available and to create access to, as far as is practicable, basic 
                                            
49  Hlatswayo vol. para. 7 p9 
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education for everyone, this can be achieved by, amongst others, the 

efficient utilization of the existing and available public schools as well as 

building of new ones. If the governing bodies are to be allowed to continue 

to cling to language policies that are designed to preserve exclusively 

Afrikaans language regardless of the social demands, this constitutional 

duty can never be achieved regardless of whether the State can build 

more schools as is suggested by the respondents.  

50.2 The duty imposed on the State in terms of section 29 presupposes that 

once the school governing body frustrates the achievement of the object 

of section 29, namely, to create reasonable access to all other racial 

groupings in that school, it is incumbent upon the State, in this case 

through the HoD, to ensure that such practices are addressed. In 

particular section 29(2)(c) makes it obligatory for the State to take into 

account the need to redress the results of past racially discriminatory laws 

and practices. If the HoD was trying to achieve the constitutional duty as 

enshrined in this section why should he be faulted in that regard? The 

respondents are bold enough to say that the Afrikaans language policy 

had been in existence in that school for over 90 years. We submit that, 

that policy is now stale and needed to be considered in order to redress 

the results of the past racial practices and in order to align it with 

prevailing demands of society which the school was built to serve. 

 

51. 
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If regard is had to the fact that the number of the learners at the school had 

declined to less than half the number for which the school was built in 2007, this 

is a clear indication of the fact that the social changes in South Africa, particularly 

Ermelo, are such that there is no more a need to cling to Afrikaans language as 

the only medium of instruction in schools. The introduction of the parallel medium 

policy at the school did not in any way prejudice the Afrikaners in that school 

hence the department had received no complaints as regards the implementation 

of the planned curriculum in the school despite the fact that there are presently 

201 learners who are taught in English and who occupy 6 classrooms.50 

 

52. 

 

As already pointed out above the school was built to accommodate 1200 

learners. The school has now adopted a curriculum plan the result of which is 

that less than 35 learners occupy each classroom and in certain instances there 

would be 4 learners in a classroom. This is not in accordance with the norms and 

standards for language policy in public schools as determined by the Minister in 

terms of section 6(1) of the SASA. In terms of the norms and standards for 

language policy in public schools as promulgated in Government Notice No. 

R1701 Government Gazette 18546 of 19 December 1997. Item IV thereof in the 

preamble it is stated thus: 

“This Language-in-Education Policy Document should be seen as part of a 
                                            
50 Hlatshwayo Vol1p.20 para18.2 &p. 25 para 24 
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continuous process by which policy for language in education is being developed 

as part of a national language plan encompassing all sectors of society, including 

the deaf community. As such, it operates within the following paradigm: 

1. In terms of the new Constitution of the Republic of South Africa, the 

government, and thus the Department of Education recognises that our 

cultural diversity is a valuable national asset and hence is tasked, 

amongst other things, to promote multilingualism, the development of the 

official languages, and respect of all languages used in the country 

including South African Sign Language and the languages referred to in 

the South African Constitution.  

2. The inherent language in education policy in South Africa has been 

fraught with tensions, contradictions and sensitivities, and underpinned by 

racial and linguistic discrimination. A number of these discriminatory 

policies have affected either the access of the learners to the education 

system or their success within it.” 

 

We submit that whatever language policy determined by a governing body it 

should comply with the spirit and purport of the norms and standards as outlined 

in the pre-amble above, and should seek to address the problems and 

challenges sought to be addressed through the promulgation of the norms and 

standards including past imbalances in line with the constitutional demands. 

 

53. 
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There are four main streams in public schools. The curriculum of South Africa is 

following a principle of de-differentiation in order to address the inequities of the 

past. Tywakadi states that in the primary schooling section there are almost eight 

learning areas as core of State entitlement. He states that the State guarantees 

all South African learners access to four main streams and therefore any 

curriculum expansion beyond this scope is a private matter.51 The learner 

educator ratio in every public high school is 1:35 in a classroom.52  

 

54. 

 

We therefore submit that any contention that there was no space at Ermelo 

Hoërskool is fallacious. The respondents were prepared to accept and admit 113 

learners on condition that they would receive tuition in Afrikaans which is an 

indication that there was more than enough space at the school at the time when 

the learners were stranded. Greyling states that had the 113 learners been 

prepared to receive tuition in Afrikaans they would have been admitted.53 

 

 

55. 

 

In the circumstances and in view of the aforegoing we submit that the SCA’s 

                                            
51  Tywakadi vol. 3 p2635 para.  
52  Tywakadi vol. 3 para. 78.1 p262; norms and standards clause D 
53  Answering affidavit vol. 6 para. 49.1 p508 
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judgment cannot stand and that the full court of the High Court was correct in 

dismissing the application for review. We therefore submit that the above 

Honourable Court ought to grant leave to appeal to it on the basis that this matter 

involves a constitutional issue and that it is in the interest of justice to entertain it. 

We further submit that this Honourable court should set aside the order of the 

SCA and substitute the same with an order dismissing the review.  

 

DATED AND SIGNED AT PRETORIA ON THIS 18TH DAY OF JUNE 2009. 
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