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I, the undersigned,  

BAREND PETRUS GREYLING 

do hereby make oath and say: 

1. I am currently the chairperson of the Second Respondent. 

2. I am duly authorised by the Respondents to oppose the Applicants’ 

Application for Leave to Appeal by virtue of a resolution passed by the 



Second Respondent to that effect. A certified extract of the resolution is 

attached as annexure “BPG1”.  

3. I have been a member of the Second Respondent for the past 3 years. I 

am fully acquainted with the facts, circumstances and history of this 

matter. Insofar as I allude to facts, I do so since it appears from the 

record of proceedings. I did not attend all the court hearings. The 

Respondents’ attorney of record at all times, Mr Johan Van der Wath, 

confirms any facts which occurred during hearings which I may refer to in 

the course hereof which in an affidavit attached hereto as annexure 

“BPG2”.  

4. Insofar as I will be making submissions of a legal nature, I do so on the 

advice of my legal representatives, whose advice I accept as being 

correct. 

5. For convenience sake I shall henceforth refer to the First Applicant as the 

“HoD”; the Second Applicant as the “Minister”; the First Respondent as 

“the school” and the Second Respondent as the “governing body”. 

Introduction 

6. The Respondents deny that the Applicants have any reasonable 

prospect of success on appeal to this Court. 

7. The HoD purported to change the school’s language policy by: 



7.1. withdrawing the governing body’s power to do so in terms of s 22(3) 

of the South African Schools Act, 84 of 1996 (“SASA”); 

7.2. appointing a caretaker body to determine the school’s language 

policy in terms of s 25(1) of SASA; and 

7.3. causing the caretaker body to change the school’s language policy. 

8. He did not have the power to do so and, even if he did, flagrantly abused 

it.  In paragraph 36 of his concurring judgment in the SCA, Justice Brand 

described his conduct as a “rather cynical abuse” and elaborated as 

follows: 

“What the Head of the Department did in this case was exactly what Mikro 

eventually decided he had no right to do, namely to change the language policy 

of a school.  The fact that he did so through the medium of an interim committee 

which he used as a ventriloquist’s dummy can hardly make any difference.  To 

add insult to injury, he purported to employ the urgent procedure in section 22(3), 

which meant that the language policy of the school had already been changed 

before the school governing body had had the opportunity to make the 

representations contemplated by the section as to why their function should not 

be withdrawn.  In fact, as we know, it happened even before the governing body 

was informed of the decision to withdraw their function.  Because of this cynical 

abuse, I was compelled to reconsider the interpretation of ss 22 and 25 which 

has led me to the conclusion that the Mikro interpretation was wrong.” 

(The reference to “Mikro” is a reference to Minister of Education, Western Cape, 

and Others v Governing Body, Mikro Primary School, and Another 2006(1) SA 



1(SCA) (the “Mikro-case”) 

9. The respondents submit that the HoD’s conduct was unlawful for the 

following reasons: 

 

9.1. The power to determine the language policy of a public school, 

vests in its governing body in terms of s 6(2) of SASA.  It exercises 

this power subject to the restrictions imposed by ss 5A(4), 6(1), 

6(3), 58C(1)(a) and 58C(2) of SASA.  

 

9.2. The HoD purported to withdraw this power in terms of s 22 of 

SASA.  It does however not permit him to do so.  The only powers 

he may withdraw in terms of s 22 are the additional powers he has 

allocated to a governing body in terms of s 21.  S  22 merely 

permits him to undo his own allocation of additional powers.  It does 

not permit him to withdraw powers vested in the governing body by 

SASA, that is, by parliament itself.   

 
 

9.3. The HoD purported to withdraw the governing body’s power to 

determine the school’s language policy by the urgent procedure in 

terms of s 22(3).  He did so to change the school’s language policy 

within a matter of hours on the 12th school day of the school year 

without giving any notice to the school or its governing body of his 

intention to do so.  He was not entitled to act by the urgent 



procedure in terms of s 22(3) because such urgency as there might 

have been was entirely of his own making and the product of his 

own failure to address the problem for a long time.   

 
 

9.4. The HoD employed the device of appointing a caretaker body in 

terms of s 25(1).  But the section permits him to do so only when a 

governing body has ceased or failed to perform any of its functions.  

That never happened in this case.  The HoD did not have the power 

to appoint a caretaker body in terms of s 25(1) at all. 

 
 

9.5. The HoD instructed the caretaker body to change the school’s 

language policy.  They did so by executing his instruction without 

exercising any discretion of their own.  In other words, even if the 

power to determine the school’s language policy had been validly 

withdrawn from its governing body and allocated to the new 

caretaker body, the latter in any event did not validly exercise it. 

 
 

10. We shall elaborate on each of these flaws in the HoD’s conduct.  Before 

doing so, it is important to describe the school’s language policy, the run-

up to the HoD’s attempt to change it and the manner in which he 

purported to do so. 

The school’s language policy 



11. The school has always been an Afrikaans medium school since its 

establishment some 90 years ago. Shortly after the commencement of 

SASA, the school’s governing body formally determined the school’s 

language policy and admission policy as required by the provisions of ss 

5 and 6 of SASA. The latest version of the language and admission 

policy was adopted by the governing body on 25 January 2005. 

 

12. These policies determine, inter alia, that: 

 
12.1. The school has been an Afrikaans medium school where Afrikaans 

had been the language of tuition, staffed with educators equipped to 

provide for the requirements of learners whose mother tongue is 

Afrikaans or where the language of choice is Afrikaans; 

 

12.2. Parents have the right to be consulted in any future formulation of 

the school’s language and admission policies or any amendment 

thereto; 

 

12.3. Tuition and examination at the school take place in Afrikaans. 

 

13. The Mpumalanga Department of Education (the “Department”) has 

always been aware of the fact that the school’s policy is one of tuition 

and examination in Afrikaans. Since 2001 it endeavoured to convince the 

governing body to change its language policy to make provision for the 



admission and tuition of learners who desire to be taught in English. 

These endeavours culminated in the suspension of the school’s principal 

and the disbandment of the governing body. The SCA refers to this 

occurrence and the resultant litigation in paragraph [5] of its judgment. 

Upon taking office in the place of the suspended principal the acting 

principal (appointed by the HoD) immediately endeavoured to change the 

school’s language policy to provide for tuition in English in addition to 

Afrikaans. This attempted change of language policy was thwarted as a 

result of the outcome of the aforesaid litigation which had set aside the 

suspension of the principal and reinstated the governing body. 

 

14. The admission and language policy of the school does not discriminate 

on the basis of race. Black learners who chose to receive tuition in 

Afrikaans, were admitted at the school since, Tuesday, 30 January 2007. 

When the current litigation commenced at the beginning of 2007, thirty 

four black learners had enrolled for tuition in Afrikaans at the school for 

the academic year 2007. Currently there are 63 black learners receiving 

tuition in Afrikaans. 

 
 

15. The lack of sufficient school places for learners seeking to receive tuition 

in English had been a continuous problem in the Ermelo school district. 

The Department adopted a lackadaisical approach to the matter. For 

some 10 years not a single new class room had been constructed in the 



Ermelo school district. It resulted in a situation when school’s 

commenced for the academic year 2006 that some 27 learners had been 

admitted to the Ligbron school for tuition in English grade 8. They were 

accommodated in a tent on Ligbron’s premises. It was an unacceptable 

state of affairs to the governing body, with the result that the governing 

body salvaged the situation by refurbishing a venue at the school to 

accommodate those learners. The class of learners in English could not 

be accommodated in the school’s existing classrooms due to the fact that 

those classrooms were fully utilised for the offering of tuition to learners 

in respect of the existing curriculum offered by the school. By the end of 

2006 the Department found school places for these learners elsewhere. 

 

16. The school governing body had continuously since 2006 endeavoured to 

assist the HoD to resolve the problem, by inter alia identifying two 

buildings in Ermelo suitable for the establishment of a new school to 

cater for the needs of learners who required tuition in English. This 

assistance was unsuccessful.  

 

17. I reiterate that the school had never turned away any prospective black 

learner who was prepared to undergo tuition and examination in 

Afrikaans. Indeed, that was common cause in the litigation in the courts 

below. 

 
 



The HoD’s neglect  

18. The demographics of Ermelo and surrounding areas clearly 

demonstrated a need for further facilities for learners requiring tuition in 

English in the early 2000’s and most definitely in 2006, as is illustrated by 

the plight of the 27 Ligbron learners referred to in paragraph 15 above. 

Further, on 15 August 2006 the district manager of the Department wrote 

to principals in the school district to notify them of the looming problem of 

the placement of learners seeking tuition in English Grade 8 for the 

academic year 2007. The letter invited inputs from principals to resolve 

the problem. The principal of Ligbron made a comprehensive written 

submission, supported by photographs. The submission pointed out that 

the vacant convent school was in a very good condition and was most 

suitable for the purposes of a school which could cater for some 700 

learners. At that stage the convent was the property of Railnet. All 

indications were that Railnet would make the property available as a 

school on most reasonable terms. The school’s principal also advised 

that the convent was the appropriate solution. 

 

19. Accordingly, at least since August 2006 the Department were aware of 

the ostensible need for school places for 2007 for learners seeking tuition 

in English. If they rejected the proposals from certain schools, they most 

certainly did not implement any other measure to address the problem 

before the beginning of the 2007 school year. 



 
20. Public schools were due to reopen on 10 January 2007. On 9 January 

2007 the principal and governing body were invited to a meeting at the 

school later that day where they would meet with the HoD. The HoD did 

not turn up for the meeting. At the meeting other departmental officials 

handed a letter to the principal to demand the admission of learners for 

tuition in English at the school. The governing body in turn required of the 

principal to abide by the existing lawful admission and language policy of 

the school. 

 
21. Only on the twelfth school day, 25 January 2007, did the HoD attempt to 

resolve the problem by taking the steps outlined in the next section 

hereof (paragraphs 22-28). This belated conduct occurred only because 

the HoD had failed to address the problem of the accommodation of 

learners seeking to be taught in English for a long time, well knowing that 

it was heading for a crisis. 

 

The HoD’s “solution” 

 
 

22. On or about 25 January 2007 the HoD decided to withdraw the function 

of the governing body to determine the language policy of the school on 

an urgent basis under s 22(3) under circumstances where the urgency 

was entirely of his own making.  



23. He decided to appoint a caretaker body to determine a language policy in 

the governing body’s place in terms of s 25(1). 

24. These decisions were taken without any prior notification or consultation 

with the school or the governing body; 

25. The HoD indeed appointed a caretaker body (no member of which was a 

parent of the school) and instructed that body to devise a language policy 

to ensure the admission of learners at the school who desired to be 

taught in English but could not be accommodated elsewhere, in the 

following terms: 

“You are therefore requested to convene a meeting as a matter of urgency to determine 

the language and admission policy of Hoërskool Ermelo.  You are also requested to 

ensure that the language policy determined by yourself will enable the learners to be 

admitted at Hoërskool Ermelo as a matter of urgency.  The principal of the school would 

then be advised on the language policy so determined by yourselves and instruct the 

school principal of the determination and subsequent admission of the learners.” 

 

26. The HoD convened or caused to have convened a meeting of the 

caretaker body at noon on 25 January 2007 (which meeting lasted until 

13:45). 

27. The caretaker body, instructed exclusively by departmental officials to 

the exclusion of all other role players of the school, resolved to amend 

the language policy of the school in accordance with the aforesaid 



instruction issued by the HoD to allow English as a language of tuition in 

addition to Afrikaans. 

28. Only subsequent thereto, at approximately 14:30 on 25 January 2007, 

the Respondents were informed in writing by the HoD of his decision to 

withdraw the governing body’s function to determine language policy and 

of the appointment of the caretaker body. The caretaker body conveyed 

the contents of the new language policy to the school on 28 January 

2007. 

 

Conduct unlawful 

 

29. We turn against this background to the grounds upon which we submit 

that the HoD’s attempt to change the school’s language policy was 

unlawful. 

 

Section 22 was not applicable 

 

30. We submit that it was not competent for the HoD to withdraw the power 

of the governing body to determine its language policy in terms of s 22 of 

SASA. 

 



31. The power to determine the language policy of a public school is vested 

in its governing body in terms of s 6(2) of SASA.  It exercises this power 

subject to the limitations and controls imposed by ss 5A(4), 6(1), 6(3), 

58C(1)(a) and 58C(2).  We submit that the HoD did not have the power 

to withdraw this function from the school’s governing body in terms of 

s 22 of SASA. 

 
 

32. The SCA held in paragraphs 15 to 30 of its judgment that s 22 of SASA 

merely entitles the HoD to withdraw the additional powers he has 

allocated to a governing body in terms of s 21.  It does not include the 

power to withdraw the function of determining the school’s language 

policy which is one entrusted to the school’s governing body by SASA, 

that is, by parliament itself.  It would be wholly incongruous to allow the 

HoD to override the will of parliament by withdrawing this function from a 

school’s governing body while it remains willing and able to perform it 

and lawfully does and did so.   

 

Section 22(3) was not applicable 

 

33. The HoD moreover purported to act in terms of s 22(3) by not giving the 

governing body any notice of his intention to withdraw its power to 



determine the school’s language policy and by failing to give it any 

opportunity to make representations to him before doing so.  S 22(3) only 

permits him to act in this way “in cases of urgency”.   

 

34. The urgency in this case, was entirely of the HoD’s own making.  He had 

neglected to discharge his duties in terms of s 29(2) of the Constitution to 

the learners who wished to receive education in English, by failing to take 

any timeous steps to accommodate them.  He acted only when his 

neglect had driven the issue to the point of crisis and then sought to do 

so by riding roughshod over the statutory mechanisms designed to 

protect the legitimate interests of the school and its governing body.   

 
 

35. We submit that s 22(3) does not permit the HoD to strip a school and its 

governing body of their statutory protection against unfair and unjustified 

interference, merely to compensate for his own failure to perform his 

constitutional obligations.  

 

36. There is no reason why the school should indefinitely be required to 

compensate for the HoD’s failure to do his duty.   

 



Section 25(1) was not applicable 

 

37. Our submission that s 22 does not permit the HoD to withdraw the power 

to determine a school’s language policy from its governing body, is 

highlighted by the fact that the section does not create an alternative 

mechanism for the exercise of that power if the HoD should do so.  It 

reinforces our submission that the only powers the HoD may withdraw 

under s 22, are the additional powers allocated to a governing body in 

terms of s 21.  They are powers which have not been allocated to 

anybody under SASA and would normally be performed by the 

Department.  Upon their withdrawal in terms of s 22, they simply revert to 

the Department.  The powers allocated to a school’s governing body 

under SASA itself, including the power to determine its language policy, 

can however not revert to the Department because it does not have the 

power to determine a school’s language policy in the first place. 

 

38. The HoD sought to overcome this lacuna created by his own invocation 

of s 22 for a purpose for which it was not designed, by vesting the power 

to determine the school’s language policy in a caretaker body purportedly 

appointed in terms of s 25(1).   

 
 



39. But s 25(1) only provides for a caretaker body to be appointed when the 

governing body of a school “has ceased to perform functions allocated to 

it in terms of this Act or has failed to perform one or more of such 

functions”.  The rest of the section makes it clear that the purpose of the 

mechanism of appointing a caretaker body in those circumstances is to 

rehabilitate the governing body in order to restore all its functions to it.  It 

does not permit the HoD to strip a caretaker body of any of its powers for 

as long as it duly and properly exercises them or have exercised them in 

the past. 

 

40. In this case, the school’s governing body duly and properly exercised all 

its powers including its power to determine the school’s language policy.  

The HoD was not permitted to strip it of any of those powers by vesting 

them in a caretaker body appointed in terms of s 25(1).  

 
 

41. The HoD turns the logic of this mechanism on its head by contending 

that, once he had withdrawn the governing body’s power to determine 

the school’s language policy, it ceased to perform that function which in 

turn allowed him to allocate it to a caretaker body in terms of s 25(1).  But 

that contention is both bad in law and bad on the facts of this case: 

 



41.1. On the HoD’s interpretation, it would be open to him at any time to 

override the school’s governing body by stripping it of any of its 

powers and allocating them to a caretaker body of his choice.  This 

interpretation would ride roughshod over the careful division of 

powers in SASA between the Minister, the MEC, the HoD and the 

governing body.  But it is clearly incorrect.  The section is designed 

only to cater for cases where the governing body of a school fails to 

perform any of its functions.  For as long as it duly and properly 

performs all of them, the HoD may not interfere. 

 

41.2. On the facts of this case, the HoD moreover appointed a caretaker 

body and caused it to change the school’s language policy even 

before giving notice to the school’s governing body of his decision 

to strip it of the power to do so.  In other words, even on his 

contrived interpretation of s 25(1), the school’s governing body had 

not yet ceased or failed to perform any of its functions by the time 

the HoD purported to invoke s 25(1).   

 
The caretaker body did not exercise any discretion 
 
 

42. It is common cause that the caretaker body did not consult with any 

parent (under circumstances where parents are entitled in terms of the 

admission and language policy to be so consulted) before amending the 



language policy; it did not visit the school to inspect the physical facilities; 

it did not consider the question whether the implementation of the new 

language policy was capable of execution or not in view of the curriculum 

offered by the school. It simply followed the dictates of the HoD. This 

body flouted every basic notion of fair administrative action in arriving at 

the determination of the new language policy. 

43. We submit that, even if the caretaker body was validly vested with the 

power to determine the school’s language policy, it failed to do so 

lawfully in that it merely obeyed the HoD’s instruction or request without 

exercising any independent discretion.  It accordingly acted unlawfully 

and its decision should be set aside on review in terms of ss 6(2)(e)(ii), 

(iii), (iv) and (vi) of the Promotion of Administrative Justice Act 3 of 2000. 

The founding affidavit 

44. I shall now deal with relevant portions of the Founding Affidavit by the 

HoD seriatim. 

45. Ad paragraph 1 

45.1. The deponent does not represent the relevant facts and issues 

fairly and accurately. As a result the facts relied upon are not 

necessarily true and correct but subject to correction or 

qualification, as will be demonstrated in the course hereof. 

45.2. I do not dispute the remainder of the allegations. 



46. Ad paragraphs 2 and 3 

46.1. It is not correct that the learners involved were English speaking 

learners. They were learners who allegedly expressed the desire to 

be taught in English. 

46.2. Had these learners (as many before them) elected to be taught in 

Afrikaans, they would have been admitted to the school 

unreservedly. 

46.3. The HoD failed to acknowledge in the course of the proceedings 

that the capacity of a school’s physical capacity cannot be 

calculated on the simplistic method of dividing the number of 

learners by the number of classrooms. The school’s curriculum – 

every subject of which falls within the National Curriculum 

Statement - has to be taken into account. The school offered some 

24 subjects for High School learners from Grade 8-12. A class of, 

for instance, 35 learners grouped together for administrative 

purposes, will subdivide in the course of a school day to undergo 

tuition in several different subjects in one period, necessitating the 

utilisation of a multiplicity of educators and classrooms. The 35 

learners cannot be accommodated in one classroom for several 

subjects presented by several educators simultaneously. Due to the 

curriculum offered by the school with the practical implications as 

outlined, there were no classrooms available to accommodate a 



second language of tuition, which would in terms have required the 

same choice of curriculum, number of educators and classrooms for 

every year group admitted. The school was full.     

46.4. As was the case in 2007, there was no excess space for the 

accommodation of learners in a second language of tuition in 2006. 

The existing curriculum of the school did not leave classrooms 

available for such tuition. The school did not have the capacity in 

terms of space and educators to duplicate its extensive curriculum.  

46.5. Moreover, other suitable school accommodation was available not 

only at the “Ou Kommando Gebou” mentioned by the deponent, but 

also and in particular the Convent. I repeat my evidence in 

paragraphs 18-21 above. 

46.6. It was under the circumstances described in the previous sub-

paragraphs that the Second Respondent was unable to accede to 

the request to accommodate the learners in ordinary classrooms, 

already occupied by learners of the school as stated herein before. 

However, it expressed its willingness to refurbish another venue for 

the required purpose. The learners were accordingly enrolled at 

Ligbron Academy for Technology but attended classes at the venue 

made available to them at the school. I have dealt with this issue in 

more detail in paragraph 15 above. 

47. Ad paragraph 4    



47.1. It is incomprehensible why the deponent rakes up these facts 

pertaining to the 2006 situation. In any event, there are material 

disputes of fact raised in the affidavits in the courts below regarding 

the so-called findings by the Human Rights Commission, which 

disputes cannot be determined on affidavit.  

47.2. I accordingly refrain from further dealing with the issue since it will 

serve no purpose.   

  

48. Ad paragraph 5 and 6  

48.1. We deny that the situation described herein arose in the beginning 

of 2007. I have dealt with this issue in paragraphs 15, 16, and 18-21 

above.  

48.2. There was indeed a drop in attendance figures at the school over 

the years. 

48.3. What the deponent does not disclose to this court is that he 

followed an extremely simplistic approach in determining capacity, 

by dividing the number of learners by the number of available 

classrooms, to conclude that space was available. He never took 

into account the extensive curriculum offered by the school which 

requires the sub-division of classes for certain periods, with the 

resultant occupation of classrooms throughout the entire school 



day. In addition the deponent never took into account that his 

department employed 31 educators at the school whereas the 

governing body employed 13 educators. These educators required 

classrooms and laboratoria to give instruction.  

48.4. The number of Educators appointed by the department is calculated 

in terms of post provisioning Regulations promulgated in terms of 

the Employment of Educators' Act 76 of 1998 (see GN R1676 of 18 

December 1998 as amended by GN R1451 of 15 November 2002). 

These regulations recognise class sizes, as an example, for Hotel 

Keeping and Catering of 19 learners and for Art of 12 learners.  

Both subjects are offered in the school's curriculum.  It is a further 

illustration of the fallacy of the HoD's calculation of capacity. 

48.5. There is no such thing as a National Education Policy ratio of 1:35 

(or any other ratio). The deponent was previously challenged to 

produce the policy document he referred to in support of this 

contention but was unable to do so, precisely because it does not 

exist. 

48.6. Accordingly, no classrooms were available at the school to 

accommodate learners in a different language of tuition. No 

employee of the deponent paid a visit to the school to satisfy him- 

or herself of the actual situation at the school before the HoD 

embarked on his course of illegal administrative action in 2007. 



49. Ad paragraph 7  

49.1. I am unaware of any evidence presented at any stage of the 

proceedings that the “113” learners were “unable to speak 

Afrikaans”. I deny the allegation. The evidence was that those 

learners (whatever their language abilities) elected to be taught in 

English. They would have been admitted to the school if they had 

been  prepared to receive tuition in Afrikaans. 

49.2. The number of 113 learners is misleading. The deponent conceded 

belatedly in previous proceedings that no more than 69 learners 

was involved. It is not understood why the figure of 113 is persisted 

with. 

50. Ad paragraph 8  

50.1. I take note of the allegations. 

50.2. My response is already contained in paragraphs 14 and 17 above. 

50.3. The Respondents do not appreciate the need for and relevance of 

the quoted passage. 

51. Ad paragraph 9  

51.1. The governing body was not “insensitive” to the plight of the 

learners involved. The HoD ignored the looming problem. I have 

dealt with this issue in paragraphs 18-21 above.  



51.2. The governing body had a fiduciary duty in terms of s 16 of SASA to 

protect the sustainability of its curriculum and the protection of the 

learners (black and white) who enrolled at the school on the basis 

of the choice of subjects offered by the school. 

51.3. The facts alluded to in paragraphs 9.2 and 9.3 are patently 

misleading. I have summarised the incontrovertible facts in 

paragraphs 22-28 above.  

52. Ad paragraph 10  

But for the incorrect presentation of the sequence of the administrative 

action alluded to by the HoD in the previous paragraph, I admit these 

allegations. 

53. Ad paragraph 11  

53.1. I admit these allegations. 

53.2. Paragraph 2(d) of the order was granted at the request of the 

Respondents (and not the Applicants). The Respondents were 

acutely aware of the fact that learners had been enrolled in terms of 

the contested language policy and acted out of concern for their 

well-being by proposing the order. 

53.3. The eighth respondent referred to in the order is the Minister. 

54. Ad paragraph 12  



54.1. The Respondents take note of the purpose of the application. 

54.2. The Respondents deny that the Applicants are entitled to the relief 

they are seeking either on the grounds as alleged or at all. 

55. Ad paragraph 13  

55.1. I admit the allegation. The judgment speaks for itself. 

55.2. The SCA’s finding was a logical result of the incongruity in the 

application of s 25 of SASA (dealing with the failure of a governing 

body to perform functions) as a corollary to the implementation of s 

22 of SASA (dealing with the withdrawal of functions). I refer to 

paragraphs 37-39 above. 

55.3. This was not the only ground upon which the judgment of the SCA 

was premised – it found that in any event that the respective 

administrative actions by the HoD and the caretaker body fell short 

of the norm of legality.  

56. Ad paragraph 14  

56.1. The respondents deny that the SCA erred in the respects as 

alleged or at all. 

56.2. I shall deal with the individual alleged errors separately. 

57. Ad paragraph 14.1  



57.1. Save for pointing out that publication should take place in the 

Provincial Gazette, the allegations are admitted. 

57.2. The jurisdictional fact upon which the functions are allocated in 

each instance, is the governing body’s capacity to perform those 

functions. 

57.3. Section 21 does not deal with a situation where a governing body, 

having been allocated a function in terms of section 21, thereafter 

loses the capacity to perform the allocated function. 

57.4. I further refer to paragraphs 30-32 and 37-41 above. 

58. Ad paragraph 14.2  

58.1. The Applicants’ point of departure is fundamentally wrong. It is 

based on the fallacy that the HoD is the “accounting officer”, in 

some or other manner, of the school’s finances (without citing the 

legislative source of the allegation).  

58.2. Respondents concede that the HoD is the accounting officer of the 

Department of Education in terms of the Public Finance 

Management Act, 1 of 1999.  

58.3. The HoD is not the accounting officer of any public school. He is 

nowhere defined as such. There is no room for such an inference in 

the provisions of SASA itself: 



58.3.1. A public school is a separate juristic person (s 15); 

58.3.2. All funds collected by a governing body, including grants from 

the State, must be paid into a banking account under the 

control of a governing body (s 37(2)); 

58.3.3. The moment that such money had been paid into such an 

account, it becomes the property of the school (s 37(5)); 

58.3.4. A governing body is obliged to keep proper financial records 

and draw up annual financial statements(s 42); 

58.3.5. A governing body must appoint an auditor to audit the records 

and financial statements (s 43(1)); 

58.3.6. The governing body merely has a reporting function to the 

HoD (s 43(5)). 

58.3.7. The democratic principles underlying the composition of a 

governing body, also find application in the budgetary process. 

A budget must be put before a meeting of parents for approval 

(s 38(1)). 

58.4. If a governing body fails or refuses to perform any of those 

functions, the HoD may utilise the provisions of sec 25 to ensure 

that the given task is performed and to ensure that the building of 



capacity of the governing body to perform the task it was failing or 

refusing to do. 

58.5. I again refer to paragraphs 30-32 and 37-41 above.  

58.6. The conclusion drawn by the Applicants regarding the example 

used, is not correct. It is not the state, or a department of 

education’s money which will be squandered. If the squandering 

amounts to theft the HoD may certainly pursue criminal charges 

(despite his doubtful locus standi to do so). If the squandering 

amounts to a failure of the performance of the function of the 

governing body, the HoD may decide to utilise the provisions of s 

25. If the squandering is caused by a lack of capacity in respect of 

any allocated function in terms of s 21, the HoD may potentially 

utilise the provisions of s 22 to withdraw that function. 

59. Ad paragraph 14.3  

59.1. The Respondents admit this allegation. 

59.2. The governing body in this instance never ceased or failed to 

perform its function to determine the school’s language policy. I 

refer more fully to this issue in paragraphs 37-41 above. 

59.3. I respectfully say that the contentions advanced by the Applicants 

throughout this litigation to the effect that a decision, unannounced 

to the affected governing body, to withdraw the function of the 



governing body to determine language policy, amounts to a 

cessation or failure by the governing body to perform that function is 

untenable. The clear wording of s 25 militates against such a 

construction. There is no scope for the application of s 25 under 

circumstances where s 22 has been employed to withdraw a 

function of a governing body. 

60. Ad paragraph 14.4  

60.1. The allegation is correct insofar as s 22 does not expressly refer to 

the s 21 functions.  

60.2. The Respondents abide by the reasoning of the SCA in this respect 

as set out in paragraphs [17]-[19], [22] and [25] of the judgment. 

60.3. I further refer to my evidence in paragraphs 30-32 above. 

61. Ad paragraph 15  

61.1. All governing bodies are obliged to perform the functions listed in s 

20 of SASA. Failure to perform those functions may very well 

invoke the implementation of s 25. 

61.2. When no allocation of functions has taken place in terms of s 21, 

the relevant education department will perform those functions. If a 

public school does not apply for, or, upon application, is refused the 



allocation of functions listed in s 21, the education department 

continues to perform those functions. 

61.3. I refer to the evidence in paragraphs 30-36 above. 

61.4. In view of the aforegoing the Respondents respectfully submit that 

the argument presented by the Applicants in this paragraph is 

untenable and illogical. 

62. Ad paragraph 16  

For the reasons advanced by the SCA and for the reasons advanced 

herein (to the extent that they may supplement the reasoning of the SCA) 

the Respondents deny that the SCA erred as alleged or at all. 

63. Ad paragraphs 17 and 18  

63.1. The facts on this issue are common cause, as set out in paragraph 

22-28 above.  

63.2. The difference between the parties on this issue throughout this 

litigation is that the HoD apparently held the view that once the 

thought occurred to withdraw the function of the governing body, it 

somehow constituted the withdrawal itself. 

63.3. Respondents submit that the “withdrawal” only becomes a 

withdrawal in the legal sense of the word once the decision to 

withdraw has been conveyed to the governing body. It is common 



cause that it only occurred after the caretaker body had resolved to 

amend the school’s language policy. 

63.4. It is, with respect, disingenuous of the Applicants to persist with this 

argument in the face of the incontrovertible facts summarised in 

paragraphs 22-28 above It was, for instance, never contended 

previously in any affidavit that there was a delay in the delivery of 

the letter withdrawing the function or that the devised scheme went 

awry in any sense.  

63.5. The grounds of appeal raised herein are accordingly without any 

foundation. 

64.    Ad paragraph 19  

64.1. The Respondents deny that the court a quo erred as alleged.  

64.2. The question of legality was the focus of the SCA’s judgment. The 

court found that the HoD was not empowered to act as he did; and 

that the administrative action taken by him as well as by the 

caretaker body was unlawful. 

64.3. The Respondents deny that the court a quo limited itself to a 

consideration of ss 22 and 25 only. The judgment demonstrates the 

contrary. 

65. Ad paragraph 20  



65.1. The Respondents fail to appreciate the ground of appeal sought to 

be advanced in this paragraph. 

65.2. The full bench indeed did not consider the question whether s 22(3) 

was applicable in the circumstances; a conclusion which is 

inevitable once the interpretation of s 25 is limited to instances of a 

refusal or failure by a governing body to perform its functions. The 

next logical step would have been to conclude that action in terms 

of s 22(3) did not trigger the implementation of the provisions of s 

25. That was the Respondents’ case at all times. 

65.3. In argument before the SCA the argument was further developed in 

addressing the question of what the ambit and scope of s 22 might 

actually be. The SCA adopted the Respondents’ submission that it 

was limited to questions of allocated functions in terms of s 21. As 

such it was the Respondents’ case. The Respondents do not 

appreciate why this submission is alleged not to constitute part of 

the Respondents’ case. 

65.4. I do not know how the deponent can speak of counsel on either 

side being taken “off guard”. If there is a counter argument which 

Applicants’ counsel has not immediately raised in the SCA, such an 

argument is certainly not evident from this application despite the 

lapse of several weeks after the matter was argued before the SCA. 

65.5. I repeat my evidence in paragraphs 33-36 above. 



66. Ad paragraph 21  

66.1. I deny that the reasoning of the SCA was as simplistic as suggested 

herein: the sequence of the sections in SASA played but one small 

part in the reasoning by the SCA. 

66.2. The wording of s 25 does not allow for its application under 

circumstances where there was a withdrawal of a function as 

explained in more detail in paragraphs 37-41 above.  

67. Ad paragraph 22  

67.1. The HoD refuses to accept that the school’s language policy does 

not discriminate on the basis of race.  

67.2. The Respondents deny that the school discriminates or ever before 

discriminated on the basis of race. 

67.3. As stated before (in paragraphs 11-17 above), many black learners 

had been admitted as learners at the school and received tuition in 

accordance with the prevailing language policy at the time. 

68. Ad paragraph 23 

68.1. Respondents accept the constitutional duties imposed on the HoD, 

but do not accept that those duties may be executed in an unlawful 

manner as he attempted to do in this instance. 

 



68.2. The school’s language policy does not discriminate on the basis of 

race neither is it in conflict with any other provision of the 

Constitution.   

68.3. If the SCA erred in respect of the applicability of review proceedings 

as a measure of enforcing constitutional rights by the State, the only 

remaining measure for the State is to pass appropriate legislation to 

resolve the problem, if any.  

69. Ad paragraph 24  

69.1. The Applicants’ complaints are entirely outdated. It is common 

cause that learners were indeed admitted since January 2007 for 

tuition in English. Their rights are completely protected by the order 

made by the SCA, in furtherance of their well-being. 

69.2. At the present moment the school has 701 learners. The occupation 

figures prevalent when the original application was brought are no 

longer valid. The school continues to provide as wide a curriculum 

as is possible under the circumstances, to fulfil its obligations 

towards learners who enrolled for the very reason of the variety of 

available subjects.  

69.3. It is not correct to state, in the present tense as the deponent does, 

that the school is occupied by less than half the number of learners 



because of so-called racial discriminatory tendencies based on 

language only. These allegations are denied.      

69.4. I deny that there are two conflicting decisions by the SCA in regard 

to the interpretation and application of ss 22 and 25: the Mikro-case 

dealt with those matters purely obiter and BRAND JA, who was a 

member of that bench, acknowledged the errors made in those 

respects by the SCA. The SCA’s judgment in this matter is 

accordingly not in conflict with any other of its judgments. 

70. Ad paragraph 25  

We respectfully submit that the Applicants were ill-advised to follow the 

obiter dictum portions of the Mikro-case. The Respondents ought not to be 

punished as a result by depriving them of costs. 

71. Ad paragraph 22 (26?)  

71.1. The Respondents deny that a proper case has been made out. 

71.2. The Respondents pray that the application be dismissed with costs, 

including the costs of two counsel. 

72. The affidavit on behalf of the Minister contains no substantive allegations 

and I accordingly do not respond thereto separately, but repeat every 

allegation made herein before in response to the affidavit of the HoD. 

 



 

 

 

   _________________________ 

   DEPONENT 

 

 

 

SIGNED AND SWORN TO BEFORE ME AT JOHANNESBURG ON THIS THE                      
DAY OF         MAY                    2009, THE DEPONENT HAVING 
ACKNOWLEDGED THAT HE/SHE KNOWS AND UNDERSTANDS THE 
CONTENTS OF THIS AFFIDAVIT, HAS NO OBJECTION TO TAKING THE 
PRESCRIBED OATH AND CONSIDERS THE OATH BINDING ON HIS/HER 
CONSCIENCE. 

 

   _________________________ 

   COMMISSIONER OF OATHS 

 


