
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

Case No:  CCT40/09 

In the matter between- 

THE HEAD OF DEPARTMENT:  

MPUMALANGA DEPARTMENT OF EDUCATION First Applicant 

 

MINISTER OF EDUCATION Second Applicant 

 

and 

 

HOËRSKOOL ERMELO First Respondent 

 

SCHOOL GOVERNING BODY OF  

HOËRSKOOL ERMELO Second Respondent  

 

THE FEDERATION OF GOVERNING BODIES FOR 

SOUTH AFRICAN SCHOOLS 

(FEDSAS) Amicus Curiae 

 

REPLYING AFFIDAVIT BY AMICUS CURIAE 

 

I, the undersigned, 

 

MICHAEL WHARTON RANDELL 

 

do hereby make oath and say that: 
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1. I have read the Affidavit deposed to on behalf of the Applicants by Christopher 

Anthony Leukes.  I respectfully respond as set out below.  In so doing, I record 

that the facts set our herein are unless otherwise indicated, within my personal 

knowledge. 

 

AD THE AUTHORITY OF THE DEPONENT 

 

2. I respectfully regard the deponent’s authority to represent the Applicants in his 

deposition, as questionable.  The deponent is employed so he states at 

paragraph 2 of his Affidavit, by the National Department of Education as a 

Director in the Legal Services and Legislation division.   Since the National 

Department of Education is not a party to the proceedings, it is difficult to 

understand how he could possibly depose to an Affidavit on behalf of the 

Provincial Department of Education for the Mpumalanga Province.  In any 

event, I deny that he could have personal knowledge of this matter. 

 

AD PARAGRAPH 3 OF THE AFFIDAVIT OF CHRISTOPHER ANTHONY LEUKES 

 

3. In reference to the deponent’s allegation relating to “new facts”, I submit that 

this is exactly the purpose for which amici curiae would wish to apply to be 

admitted as such – to place new information and arguments before the court. 
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AD PARAGRAPH 4 THEREOF 

 

4. I deny that there have been any facts placed out of context.  It is not clear which 

facts are referred to by the deponent. 

 

AD PARAGRAPH 8 THEREOF 

 

5.  

 5.1 Fedsas certainly does not contend that it is the only Governing Body 

Association in South Africa.  However, it is a National Association and 

the only one with established structures at national level and in all nine 

Provinces.  It is also the only National Association with substantial 

numbers of members in all of the nine Provinces.  I submit that its 

representation is significant. 

 

 5.2 Most schools in South Africa regrettably do not have the financial 

resources to belong to Governing Body Organisations.  FEDSAS by 

way of example operates exclusively on a membership fee basis and 

many Governing Bodies cannot afford its membership fees even though 

FEDSAS wherever possible seeks to accommodate its poorer members 

and upon that basis accepts reduced fees. 

 

 5.3 Since the signing of the Founding Affidavit, the membership of FEDSAS 

has grown to 1053 member schools. 
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 5.4 It is incomprehensible that the deponent as an official in the National 

Department of Education should seek to question the status or the 

locus standi of FEDSAS.   

 

 5.5 Since Minister Bengu’s tenure, and each Minister succeeding him, each 

has recognised FEDSAS as a National Association representing School 

Governing Bodies at a national level.  As recently as 28th July 2009 the 

incumbent Minister invited FEDSAS to a meeting with her to brief 

FEDSAS on the scheduled meeting between the State President and 

school Principals to be held on 7th August 2009.  I annex hereto marked 

“MWR1”, a copy of the invitation.  FEDSAS was invited to send five 

representatives to this meeting with the President. 

 

 5.6 FEDSAS was a founder member of the National Consultative Forum 

(NCF) for School Governing Bodies.  In fact it drafted the founding 

document for this purpose.  A copy thereof is annexed hereto marked 

“MWR2”.  The National Department is in possession of the only signed 

copy of this founding document.  Since the establishment of the NCF, 

FEDSAS has probably attended at least 40 meetings with the National 

Department in this Forum which in recent years has been chaired by 

the Director-General himself with all or most of his Deputy Directors-

General attending.  FEDSAS is also the only Governing Body 

Organisation which features on the Department’s own national website. 

 

 5.7 The allegation that FEDSAS consists of SGBs of ex-model C schools is 

completely incorrect.  The deponent, the Minister, the National 
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Department of Education and the Provincial Department of Education 

Mpumalanga have no record of our membership.  This follows from the 

policy of the FEDSAS National Council which provides that no 

particulars of any of its members or membership lists may be furnished 

to any outside agency.  This is simply to protect our members from 

exploitation by irregular commercial or other means.  FEDSAS has an 

obligation to protect its members against disclosure of its membership 

lists to unauthorised persons, especially to protect them against 

victimisation where it occurs that FEDSAS finds itself in conflict with any 

person, group or institution.  To the extent that the Deponent seeks to 

refer to “...as far as our records are concerned...” I need to record that 

he has no such records and could therefore not substantiate such a 

claim.   

 

 5.8 I respond substantively to his allegation as follows: 

 

  5.8.1 The former model C schools (former exclusively white schools) 

all became public schools as envisaged in the South African 

Schools Act (SASA) on 1 January 1997. 

  

  5.8.2 FEDSAS does not distinguish between ex-model C schools and 

other schools at all.  In fact it has become increasingly difficult to 

determine whether a particular school was an ex-model C school 

or not but in any event, this is not an exercise in which FEDSAS  

indulges because it is meaningless. 
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  5.8.3 FEDSAS has as its membership, a cross section of all possible 

schools in South Africa.  This ranges from very small farm 

schools to large suburban schools; single medium English 

schools and single medium Afrikaans schools.  It includes also 

dual medium schools, parallel medium, pre-primary, primary, 

secondary, combined, ordinary public schools and public schools 

for learners with special education needs.  It includes girls 

schools, boys schools and co-educational schools. 

 

  5.8.4 In terms of the composition of learners, almost all the member 

schools of FEDSAS are fully integrated.  It is only those of its 

members in mostly rural and “township” areas that may have 

exclusively African learners.  

 

 5.9 It is not true that FEDSAS was formed to “preserve the dominator (sic) 

and upliftment of the exclusively white schools in the country”.  

FEDSAS does not have a single exclusively “white” member.  The 

allusion to race is anathema to FEDSAS.  Some of its members will 

certainly take the strongest possible exception to the deponent’s 

pronouncement here and to FEDSAS as an Organisation, this 

pronouncement is offensive.  I intend pursuing this allegation with the 

Director-General of Education himself who I have no doubt will distance 

himself from such an unworthy remark. 
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 5.10 A reading of the FEDSAS constitution will demonstrate precisely what 

FEDSAS stands for in terms of its mission statement.  It is nothing like 

the derisory version advanced by the deponent.  

 

AD PARAGRAPH 8.5 THEREOF 

 

6.  

 6.1 It is true that FEDSAS has not acquiesced in the Government’s 

attempts to have Ermelo Hoërskool open to learners of all language 

groups.  This is simply because the Department acted unlawfully in so 

doing. 

 

 6.2 FEDSAS has in fact met with the MEC for Education in Mpumalanga to 

establish a similar structure to the NCF in that (and every other) 

Province.  It has been endeavouring to do so in all the Provinces over 

some years.  FEDSAS has at many meetings of the NCF implored the 

National Department to assist it in this regard.  At the last NCF meeting 

on 4th July 2009 the Director-General informed FEDSAS that he had 

written a letter to each Provincial Department advising them that they 

should do so.  FEDSAS’s intention in this regard was designed with a 

specific purpose to avoid the very type of situation now before this 

Honourable Court.   

 

AD PARAGRAPH 8.6 THEREOF 

 

7.  I do not understand what is meant by the State being “...unaccountable to  
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 parents...”.  I made no such statement in my Founding Affidavit.  The State  

 however does play a facilitating role in the education of learners. 

 

AD SUB PARAGRAPHS 8.7 AND 8.8 THEREOF 

 

8. The contents of these paragraphs is correct. 

 

AD PARAGRAPH 8.9 THEREOF 

 

9. The content of this paragraph is not correct.  The Minister prescribes outcomes  

 and assessment standards.  This can be observed from Section 6A of the South  

 African Schools Act. 

 

AD PARAGRAPH 8.10 THEREOF 

 

10. FEDSAS does not contend that the State is not accountable to parents in 

 general.  Its accountability only relates to the delivery of curriculum outcomes 

 and assessment. 

 

AD PARAGRAPH 8.12 THEREOF 

 

11. I record that the relevant White Paper explicitly states that parents have the  

 primary responsibility for the education of their children. 
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AD PARAGRAPH 9 THEREOF 

 

12. It is correct as I cited in my Founding Affidavit that the State’s resources are to  

be used for all citizens.  However in this process, competing rights and interests 

must be placed in their proper context and taken into appropriate consideration.  

The only reason why the children involved in this matter could not be 

accommodated was because of the failure of the Department to plan properly 

and to take seriously the representations that have been made to its officials.  

The entire approach of the Department throughout has been to attack the 

school (and other similar schools) on racial grounds.  In addition, the deponent 

erroneously conveys the impression that Ermelo Hoërskool had an existing 

compliment of English learners.  This was not the case.   

 

AD PARAGRAPH 10.1 THEREOF 

 

13. I do not understand what the deponent seeks to convey in this paragraph. 

 

AD PARAGRAPH 10.2 THEREOF 

 

14. FEDSAS seeks to encourage communities to take responsibility for their  

 schools.  I deny that the Second Respondent was acting contrary to the tenets  

 outlined in paragraph 11 of Chapter 4 of White Paper 1.   

 

AD PARAGRAPH 10.3 THEREOF 

 

15. The delivery of education should follow precisely the provisions of White Paper  
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 1.  It requires a commitment by education authorities at all levels to share all  

 relevant information with stakeholder groups in a partnership setting.  

 

AD PARAGRAPH 11 THEREOF 

 

16. None of the features outlined by the deponent in this paragraph would serve to  

 justify the Department’s conduct in this matter.   

 

AD PARAGRAPH 13 THEREOF 

 

17. What the deponent records here is correct in regard to Section 247 of the 

 interim Constitution. The point however is that the Section demonstrated the 

 level of importance of the roles, rights and responsibilities of school governance 

to the extent that its importance was such that provision was even made for it in 

 the interim Constitution. 

 

AD PARAGRAPH 14 THEREOF 

 

18. I do not follow what the deponent seeks to convey here.  A School Governing  

 Body is the organ through which the legal entity (i.e the school) acts –  

 somewhat akin to the manner in which a board of Directors acts on behalf of a   

 Company. 

 

AD PARAGRAPH 15 THEREOF 

 

19. The bureaucratic intrusion to which I alluded at paragraph 31 of my Founding  
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 Affidavit is manifest in the many reported decisions in the Law Reports where  

 the courts have been obliged to intervene so as to curtail that intrusion.  The  

 evidence is in the public domain and the suggestion that I was less than candid  

 because I have not quoted specific instances, is without foundation.  Detail has  

 now been supplied in the Submissions filed by FEDSAS. 

 

AD PARAGRAPH 16.1 THEREOF 

 

20. The deponent appears to miss the point which I was seeking to make in my  

 Affidavit.  At no stage did I suggest that the rights of learners should be  

 subordinated in favour of parents.  All I said was that public schooling rested  

 firmly in the hands of parents.  That is not an opinion but a feature of the South  

 African Schools Act.  The interests of children as envisaged in the Constitution  

 is a separate issue entirely.  It was not my intention to address the interests of  

 children.  These issues have been adequately dealt with by the Respondents in  

 their papers.  In any event, the fiduciary position of an SGB towards a school,  

 will more often than not require a consideration of what the best interests of the  

 school’s learners would be. 

 

AD PARAGRAPH 16.2 AND 16.3 THEREOF 

 

21. I submit that the relevant point is that the Department did nothing to determine  

 the needs of the children referred to or to plan adequately at all in any  

 meaningful way for future intakes of learners by way of development and  

 building of schools.  These failures have constituted an abdication of  

 responsibility. 
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AD PARAGRAPH 16.4 THEREOF 

 

22. I reject the assertions made in this paragraph for the reasons which I have set  

 out above.  The attitude evinced by the deponent in this paragraph  

 demonstrates the need for FEDSAS to protect the identity of its members  

 (including its so-called ex-model C schools).  In the Free State for example  

 some 40% of FEDSAS member schools may be non-model C schools.  This is  

 however by no means certain because FEDSAS does not consider or  

 distinguish its members in this fashion or in such terms.   

 

AD PARAGRAPH 17 THEREOF 

 

23. I do not understand the point sought to be made by the deponent. 

 

AD PARAGRAPH 18 THEREOF 

 

24. The allegations made by the deponent are rendered rhetorical to the extent that  

 the State’s obligations are not performed reasonably in constitutional terms.  

 Riding roughshod over certain persons in the quest for preserving the rights of  

 others does not serve the spirit or purport of the Constitution.  The Constitution  

 and international law obliges the State to protect the rights of individuals, of 

 minorities and language groups and of children to be taught in the language of  

 their preference. These goals are not achieved by violating the rights of others  

 which is the route frequently chosen by the Education Department and in  

 particular, in this instance. 
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AD PARAGRAPH 19.2 AND 19.3 THEREOF 

 

25. I reject entirely the allegations contained in this paragraph as  

 insupportable.  To suggest that “...not a single parent or learner had come  

 forward to complain of any prejudice...” is insupportable.  Had the deponent  

 read the Affidavits filed of record, he would have seen that the issue of  

 prejudice was properly raised.  There are parents serving on the Governing  

 Body who initiated these proceedings in the first place.   

 

AD SUB PARAGRAPH 19.4 THEREOF 

 

26. The allegations contained in this sub-paragraph I respectfully submit, are  

 manifestly wrong in law.  The deponent seeks to suggest that the so-called  

 interim committee in its conduct would not for example stand to be tested  

 against the rules adumbrated in the Promotion of Administrative Justice Act.  It  

 is submitted that the argument is insupportable. 

 

AD PARAGRAPH 19.5 THEREOF 

 

27. The argument follows what I have stated above.  It is tendentious and  

 fallacious. 
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AD PARAGRAPH 20 THEREOF 

 

28.  

 28.1 I deny that the issue of appointment of educators by a Head of 

Department upon the recommendation of the Governing Body is 

irrelevant and/or of vexatious as alleged by the deponent.  This matter 

concerns the doctrine of legality and the proper exercise of 

administrative power.  Part of the departmental conduct in this matter in 

seeking to foist upon the school, a group of learners, was the 

collaterally expressed intention to allocate additional educators.   The 

Department sought to do this by bypassing the statutory functions of the 

School Governing Body.  I dealt with this in my Founding Affidavit 

because it was highly relevant.  If the deponent believes that the 

Department was thereby cast in a poor light, then so be it.  That was the 

product of the Department’s irregular conduct.  I submit therefore that 

the contention that portions of my Affidavit be struck out is unjustified.   

 

 28.2 The deponent’s attempt to justify the Department arbitrarily appointing 

educators against the will of the Governing Body does not stand 

scrutiny of Section 6 of the Employment of Educators Act.  At all times 

the suitability of the candidate must be pronounced upon by the School 

Governing Body.  This issue has with respect, already been dealt with 

by our courts and is now settled. 
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AD PARAGRAPH 21 THEREOF 

 

29. I deny that the contentions made by me in paragraphs 49 to 52 of my Founding  

 Affidavit are speculative.  They are based on a reasoning process which follows  

 the model of parallel medium schooling of which there are a number in the  

 country.  They manifest precisely the problems outlined by me and which the  

 Department so glibly glosses over.  It is not correct to allege that there are 12  

 857 parallel medium schools and 11 065 single medium schools in the country.   

 The deponent does not disclose the source for this statement, but in any event  

 in most schools in the country, English is the only medium through which  

learners are taught.  Some schools offer an indigenous African language as 

only language of instruction in the Foundation Phase (grades 1 to 3) and 

English as only language of instruction in grade 4 and upwards.  They are then 

regarded as parallel medium whereas they are in fact not.  The only truly 

relevant and reliable statistic in this matter is that there are presently only two 

secondary schools in Mpumalanga that are single medium Afrikaans.  The 

majority are single medium English schools. 

 

30. I note that the deponent makes no attempt to comment on the submissions  

 which I made at paragraph 53 of my Founding Affidavit. 

 

AD PARAGRAPH 22 THEREOF 

 

31. I have noted the contents of this paragraph.  I have already made the  

 submissions which I have in my Founding Affidavit.  I did so in academic  
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 fashion. 

 

 

  

   

 MICHAEL WHARTON RANDELL 

 

SIGNED and SWORN to BEFORE me at  PORT ELIZABETH on this the 6th day of 

AUGUST 2009, after the Deponent has acknowledged that he knows and 

understands the contents of this Affidavit, that it is the truth, that he has no objection 

to taking the prescribed oath and that he regards the prescribed oath as binding upon 

his conscience. 

 

 

 

 ________________________                              

 COMMISSIONER OF OATHS 

 


