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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 
 CASE NO.CCT22/2009

In the matter between: 
 
 
LAERSKOOL GENERAAL HENDRIK 
SCHOEMAN 
 
 

APPLICANT

and 
 
 
BASTIAN FINANCIAL SERVICES (PTY) 
LIMITED  
 

RESPONDENT

 
ANSWERING AFFIDAVIT 

 
 
I, the undersigned, 

 

HARRY HARALAMBOUS 

 

do hereby make oath and state that: 

 

1. I am an adult male businessman and managing director of the 

respondent currently employed at 148 Corlett Drive, Bramley, Gauteng. 

 

2. The facts contained herein fall within my personal scope and 

knowledge and are, to the bets of my belief, both true and correct. 
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3. I have read the affidavit of the applicant in support of the current 

application for condonation and leave to appeal and wish to respond 

thereto on behalf of the respondent as set out more fully underneath. 

 

Summary of respondent’s opposition 

 

4. The respondent intends to argue that the current application for leave 

to appeal and the application for condonation in respect thereof fall to 

be dismissed with costs for the following reasons: 

 

4.1. the decision of the Supreme Court of Appeal (“the SCA”), which 

the applicant seeks to have set aside, does not concern a 

constitutional matter; 

 

4.2. insofar as it does concern a constitutional matter, such 

constitutional issues were already taken into account by the 

SCA and factored into the judgment of the SCA; 

 

4.3. the applicant has failed to out a case for leave to appeal; and 

 

4.4. the applicant has failed to make out a case for condonation. 

 

5. Ultimately the respondent will seek that the applicant’s application for 

condonation and leave to appeal be dismissed with costs. 
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Does not concern constitutional matter 

 

6. At no stage prior to this application for condonation and leave to appeal 

has the applicant raised constitutionality. 

 

7. Not once from 2002 till the date the matter came before the SCA did 

the applicant argue and/or suggest that the interpretation of section 

60(1) of the South African Schools Act 84 of 1996 (“the Schools Act”) 

involved a constitutional determination and/or constituted a 

constitutional matter. 

 

8. The applicant has sought to class this matter as a constitutional one 

because it is desperate for the matter not to be final and has therefore 

reheated its special plea and sought to place it before this Honourable 

Court in order to buy itself a further delay of the matter as a whole. 

 

9. In terms of section 60(1) of the Schools Act it seems clear that: 

 

9.1. on the one hand a public school (hereinafter referred to as “the 

school” or “a school”) may be sued in contract for specific 

performance; and 

 

9.2. on the other, a school may not be sued for damage or loss in 

delict where a delictual claim would normally lie against the 

school if such damage or loss was incurred in connection with 
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any educational activity conducted by the school because such 

a claim would have to be instituted against the Member of the 

Executive Council (“the MEC”) concerned. 

 

10. Section 60(1) and (3) of the Schools Act read as follows: 

 

“The State is liable for any damage or loss caused as a result of 

any act or omission in connection with any educational activity 

conducted by a public school and for which such public school 

would otherwise have been liable but for the provisions of this 

section”; and 

 

“Any claim for damage or loss contemplated in subsection (1) 

must be instituted against the Member of the Executive Council 

concerned.” 

 

11. In the current matter, the question that needed to be determined was 

whether a school should be held liable for contractual damages taking 

into account the provisions of section 60(1). 

 

12. The SCA decided that, taking into account the purpose of the Schools 

Act and on a proper construction of the Schools Act, schools could and 

should be held liable for claims brought against it in respect of 

contractual damages and that such claims should not be brought 

against the MEC concerned. 
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13. The Schools Act has been amended subsequent to the date that action 

was instituted against the applicant and the differences do assist when 

deciding the aforesaid issue. 

 

14. Section 34(1) and (2) of the Schools Act states that: 

 

“The State must fund public schools from public revenue on an 

equitable basis in order to ensure the proper exercise of the 

rights of learners to education and the redress of past 

inequalities in education provision.”; and 

 

“The state must, on an annual basis, provide sufficient 

information to public schools regarding the funding referred to in 

subsection (1) to enable public schools to prepare their budgets 

for the next financial year.” 

 

15. Whatever the status of a particular school’s financial situation may be, 

it is submitted that the State is obliged to fund it on an equitable basis. 

 

16. Accordingly in three hypothetical scenarios where: 

 

16.1. a school breaches a contract and is sued upon it for specific 

performance; 
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16.2. a school breaches a contract and is sued for damages in 

respect thereof; or 

 

16.3. a school incurs a particular liability and the MEC is sued in 

respect thereof, the State’s obligation to ultimately fund the 

school concerned (whether directly or indirectly), remains the 

same. 

 

17. In the same way that the Schools Act permits schools to be sued in 

respect of breaches of contract for specific performance, so the SCA 

has held that a school may be sued for damages as a result of a 

breach of contract – the option whether to sue for specific performance 

or damages (which can seek to enforce the claimant’s positive or 

negative interesse) ultimately lies with the claimant. It does not make 

sense to allow a claim for one against a school and not the other. 

 

18. In an example where one has a school that is guilty of a breach of 

contract and liable for a claim in damages, any funding it would receive 

from the State would, it is submitted, be similar irrespective of whether 

an action was permitted against the school or not: 

 

18.1. in a situation where an action was permitted against the school 

(as the SCA has ruled) and the school lost the action it would be 

liable to a third party in the amount of the claim. If it was able to 

pay such amount out of its own funds it would do so. If not, or if 
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it was not able to pay without at the same time continuing to 

provide its learners education as required, then it would have to 

obtain the funding from the State; 

 

18.2. the ‘additional funding’ requirement would attract the attention of 

the State and it would be for the State to decide (not if but how) 

to provide the school with funding so that its educational 

activities could be continued properly; 

 

18.3. in a situation where an action was not permitted against the 

school but was instead brought against the MEC concerned, the 

school would perhaps not require additional funding. However 

the State would still have to foot the bill for the school’s actions 

and when it came to the State’s obligation to provide further 

funding to the school in following years it would no doubt take 

into account the fact that it had to satisfy a damages claim that 

was brought against the MEC concerned as a result of the 

school’s breach of contract in the past – if the State simply 

ignored this fact it would in essence be preferring delinquent 

schools over and above schools that conducted their 

educational activities in a proper and responsible manner and 

did not breach the contracts they entered (thereby practically 

providing delinquent schools with additional funding which could 

never be the case). 
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19. Whatever the effect of 60(1) is argued to be, the State is obliged to 

fund schools on an equitable basis and accordingly: 

 

19.1. due to the provisions of section 34, a school in the position of 

the applicant will not find itself in a situation where it cannot 

provide proper education to its learners as a result of lack of 

funding; and 

 

19.2. it is to be expected (whether the school may be sued directly or 

whether a claim is brought against the MEC) that where a 

school has created damage and/or loss because it is guilty of a 

breach on contract and the State directly or indirectly takes over 

the liability in respect thereof that such fact comes into play 

when considering the extent and nature of future funding of the 

school – a school that for example continually requires 

additional funds from the State because it is continually held 

liable for breach of contract or a school which continually 

breaches contracts causing damages claims to be lodged 

against the MEC will and should attract the attention of the State 

and its entitlement and ability to receive future funding and the 

nature thereof should be effected – the safety net for any school 

being however that it will always have sufficient funding to 

provide education to its learners. 
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20. It is for this reason that the respondent maintains that the current 

application does not involve a constitutional matter. The interpretation 

and determination of the meaning of section 60(1) does not and will not 

impact upon: 

 

20.1. the State’s obligation to fund schools; 

 

20.2. the school’s constitutional rights; 

 

20.3. the rights of learners to education. 

 

21. It is submitted that it is for the above reason that the applicant has not 

raised the issue of constitutionality in any of the proceedings prior to 

the current application for condonation and leave to appeal. 

 

Constitutional issues in any event taken into account by the SCA when 

making decision 

 

22. The Schools Act establishes schools as juristic persons. 

 

23. If the Schools Act said nothing else, it is submitted that schools would 

as a matter of law be liable for contractual damage or loss that they 

caused. 
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24. That, it is submitted, cannot be unconstitutional for schools then stand 

the same before the law as anybody else. 

 

25. Section 60(1) limits a school’s liability for which it would otherwise be 

liable. If anything, the provisions of section 60(1) limit the rights of 

claimants and not the rights of a school. 

 

26. Accordingly it is difficult to imagine how the interpretation of the 

School’s Act as to the extent of the limitation of liability that section 

60(1) provides for can negatively impact upon the school’s 

constitutional rights. 

 

27. Furthermore, insofar as it was required of the SCA to interpret the 

School’s Act with a view of that which is enshrined in the Constitution, it 

is submitted that same was done and the SCA did in fact interpret the 

School’s Act fairly and in line with the spirit of the Constitution. Support 

for the proposition that the SCA interpreted section 60(1) in line with 

the spirit of the Constitution and the spirit of the Schools Act can be 

found in paragraphs [9], [10] and [18] of the SCA judgment. 

 

The applicant has failed to out a case for leave to appeal 

 

28. The applicant has not attempted to demonstrate how the SCA is 

supposed to have erred and how, in reaching its decision, the SCA 

supposedly went wrong. 
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29. It seems that the applicant would like to be able to argue anything on 

appeal and the respondent is unable to deal with the applicant’s 

application properly because it cannot determine from the applicant’s 

papers what its purported grounds of appeal would be if it were granted 

leave to defend. 

 

The applicant has failed to make out a case for condonation 

 

30. The applicant has set out a dotted chronology of the various actions it 

has taken before bringing the current application for leave to appeal 

and condonation. On its version weeks of inactivity go by without 

explanation, deadlines and time periods are overstepped flagrantly 

without explanation. 

 

31. It is submitted that the applicant has not even tried to explain and/or 

justify what took so long between learning of the SCA judgment and 

bringing the current application nor why such long periods of inactivity 

take place between May 2008, when the SCA delivered its judgment, 

and 23 March 2009, when it served its current application – almost a 

year later when it was required to bring the application within 15 days 

of the SCA delivering its judgment. 

 

32. I proceed now to deal with the applicant’s application paragraph by 

paragraph. 
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Ad paragraph 1.1 thereof 

 

33. The deponent does not have personal knowledge of the matter as he 

now alleges as he only become the principal of the applicant and 

involved in the matter as from October 2008. 

 

34. The respondent has no knowledge regarding the remainder of the 

contents of this paragraph. 

 

Ad paragraph 1.2 thereof 

 

35. The contents of this paragraph are denied insofar as they contradict 

what is stated in these answering papers. 

 

36. Furthermore, as stated above, the deponent has no personal 

knowledge of any of the facts in the matter that predate October 2008. 

 

Ad paragraphs 1.3 to 10 thereof 

 

37. The contents of these paragraphs are noted. 

 

Ad paragraph 11 thereof 

 

38. The respondent has no knowledge regarding the contents of this 

paragraph. 
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Ad paragraph 12 thereof 

 

39. The applicant does not state when the correspondent attorneys 

received the judgment, why the judgment was not forwarded to the 

applicant’s attorneys other than saying baldly that it was an oversight, 

nor does the applicant explain what its local attorneys were doing all 

the while. 

 

40. The aforesaid is but one example where the applicant seeks to skip 

over events without feeling a need to justify the actions of its attorneys 

and/or correspondent attorneys. 

 

41. Save as aforesaid, the respondent has no knowledge regarding the 

contents of this paragraph. 

 

Ad paragraphs 13 and 14 thereof 

 

42. The respondent has no knowledge regarding the contents of these 

paragraphs. 

 

Ad paragraph 15 thereof 

 

43. The respondent has no knowledge regarding the contents of this 

paragraph. 
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44. However, what the applicant fails to explain is what justifies it and its 

attorneys, in the face of a 15 day period within which to bring an 

appeal, to adopt the lackadaisical attitude during July 2009 that it will 

decide the issue of the appeal whenever the governing body next 

meets. 

 

45. Nothing is explained as to what was done on the side of the applicant 

or its attorneys to respect the time periods stipulated by the rules of 

court. The reason for this, it is submitted, is because the applicants and 

its attorneys simply did not bother to comply. 

 

Ad paragraphs 16 to 18 thereof 

 

46. The respondent has no knowledge regarding the contents of these 

paragraphs. 

 

Ad paragraph 19 thereof 

 

47. The respondent has no knowledge regarding the contents of this 

paragraph. 

 

48. However, in this paragraph the applicant explains that an opinion was 

requested from the applicant’s counsel on 2 September 2008 as to the 

merits of an appeal. 
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49. In other words the applicant had, as at the beginning of September 

2008, not even decided whether to appeal or not. On the applicant’s 

version 2 months had passed and it had done effectively nothing. 

 

50. This is borne out even further by the following facts: 

 

50.1. after the SCA upheld the respondent’s appeal the matter was 

referred back to the Magistrates’ Court for the district of Brits for 

trial; 

 

50.2. on 4 July 2008 the respondent set the matter down for the trial 

to proceed on 16 September 2008; 

 

50.3. on the day of the trial the applicant instructed an attorney to 

attend court to argue a postponement of the trial; 

 

50.4. the applicant now states that it required a postponement 

because it intended to appeal the SCA decision; 

 

50.5. however in presenting the argument to postpone the 

Magistrates’ Court trial the applicant’s attorney did not mention 

that the applicant had elected to appeal the SCA’s decision; 
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50.6. moreover the applicant gave absolutely no grounds for the 

postponement of the matter whatsoever other than that it 

wanted one; and 

 

50.7. in the premises the postponement was refused and the 

applicant’s attorney withdrew as attorney of record (such 

withdrawal was obviously only a tactical one because the 

selfsame firm of attorneys now again represents the applicant, 

Machabane Kriel Inc). 

 

51. If the applicant and its attorneys were taking the case against the 

applicant seriously, they would have been scrambling to place their 

case at trial properly before the Magistrates’ Court. They did no do so. 

One would have expected slightly more urgent discussions between 

the applicant’s representatives and its attorneys seeing that a trial was 

looming on 16 September 2008 – as can be seen from the applicant’s 

current explanation, same seems not even to have featured. 

 

Ad paragraph 20 thereof 

 

52. The respondent has no knowledge regarding the contents of this 

paragraph. 

 

53. The same criticism applies however. The applicant was well aware that 

it only had 15 days to deliver its application for leave to appeal from 30 
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May 2008, when the SCA judgement was delivered – it was now some 

10 months later. It furthermore knew very well that the Magistrates 

Court trial was set down for hearing on 16 September 2008. 

 

54. One would have expected the applicant’s representatives to scramble 

to get things in order, at the very least prior to the trial. 

 

55. Instead the applicant simply states that the governing body was due to 

meet on 16 September 2008 so presumably it expected everyone 

including the Magistrates’ Court to wait while it contemplated as to 

what decision to make. 

 

56. It is submitted that the applicant displays a clear contempt for the 

procedure of the courts. 

 

Ad paragraph 21 thereof 

 

57. The respondent has no knowledge regarding the contents of this 

paragraph. 

 

58. In the previous paragraph the applicant explained that a meeting of the 

governing body was scheduled for 16 September 2008. In this 

paragraph the applicant states that the decision to appeal was made 

on 5 October 2008. Reaching a decision on 16 September 2008 would 

have been hopelessly late in the circumstances. However to simply 
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state that a decision was made some three weeks after that (5 October 

2008) without explanation is arrogant and shows a total disregard for 

the rules that bind litigants. 

 

Ad paragraph 22 thereof 

 

59. The contents of this paragraph are denied. The applicant is being 

untruthful. 

 

60. At that time the applicant’s attorneys were under the impression that 

the trial was set down for Monday 8 September 2008 and stated that 

the applicant’s counsel was not available that week due to other 

commitments. 

 

61. It is significant that the applicant’s attorneys, although the facsimile is 

dated 4 September 2008, only sent same on Friday 5 September 2008 

before the weekend following which they believed that the trial would 

proceed. 

 

62. The respondent believes that the applicant was hoping to achieve a 

postponement of the trial without having to explain too much as to why 

it was not ready for trial. 

 

63. The respondent’s attorneys replied on the following Tuesday, 9 

September 2008 stating that the matter was not set down for 8 
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September 2008 as the applicant’s attorneys had believed but instead 

16 September 2008 and accordingly the applicant’s excuse of non-

availability of counsel (insofar as that can ever amount to a proper 

excuse) was no longer applicable and that the trial would proceed. 

 

64. A unsigned copy of the said facsimile has been attached hereto, 

marked “B1”. The original facsimile and the transmission report was 

handed in at the Brits Magistrates Court. 

 

65. The respondent presumes that the applicant’s attorneys discovered on 

8 September 2008 that the matter was only set down for the following 

week and so the applicant’s attorneys addressed a further facsimile 

dated 10 September 2008 to the respondent’s attorneys as if it had 

never received the respondent’s attorney’s facsimile dated 9 

September 2008. 

 

66. In it the applicant’s attorneys pave the way for an argument that they all 

along had 16 September 2008 in mind and when they asked for a 

postponement of the trial set down for Monday, 8 September 2008 they 

actually meant to say Tuesday, 16 September 2008. 

 

67. The respondent was not prepared to postpone the matter as the 

applicant had put forward no reasonable grounds for same and 

accordingly the respondent’s reiterated that the matter would proceed 

to trial on 16 September 2008 – incidentally the applicant’s attorneys 
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argument of counsel non-availability fell away from that point onwards 

as is clear from the applicant’s attorney’s facsimile dated 12 September 

2008, a copy of which has been attached to the applicant’s founding 

papers as annexure “MDP6”. In it the applicant’s attorneys state: 

 

“We confirm that we have now received formal instructions from 

our clients that we must refer this matter to the Constitutional 

Court and confirm that the necessary papers will be drafted and 

served on your offices at [sic] due course.” 

 

68. From the said statement the following is clear that: 

 

68.1. the excuse of non-availability of counsel was no longer being 

relied upon; 

 

68.2. the applicant’s purportedly held clear instructions to proceed 

with the drafting of the constitutional court papers. 

 

69. The latter statement flies in the face of what is stated in the paragraph 

currently under reply. The applicant states in the current paragraph 

under reply that “Die Applikant se beheerliggaam [het] gedurende ‘n 

opvolg vergadering gehou op 5 Oktober 2008 ‘n formele besluit 

geneem om aan die Applikant se prokereur ven record ‘n skriftlike 

opdrag to gee dat die Applikant wel bygestaan moet word met ‘n 

aansoek om verlof vanaf die Konstitusionele Hof…” 
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70. Indeed this seems correct because on the day of the trial the applicant 

did not put forward the argument or any facts to show that it had 

elected and in fact had proceeded to apply to the Constitutional Court 

for, inter alia, leave to appeal. 

 

71. At the time of the trial the applicant and its attorneys were prepared to 

say anything in order to force a postponement. 

 

72. On the day of the trial the applicant sent an attorney to court to argue a 

postponement but failed to justify such request. In the premises, as has 

been stated hereinbefore, the postponement was refused and default 

judgment was granted against the applicant. 

 

Ad paragraph 23 thereof 

 

73. The contents of this paragraph are noted. 

 

Ad paragraph 24 thereof 

 

74. The contents of this paragraph are noted. The applicant and its 

attorneys knew at all times and it was made abundantly clear to them 

that the respondent was proceeding with the trial on 16 September 

2008. The applicant’s attorneys did nothing about the trial other than to 

write letters at the eleventh hour simply requesting a postponement. 
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Ad paragraph 25 thereof 

 

75. The contents of this paragraph are denied. 

 

76. The request to postpone the trial was not reasonable nor was it based 

upon any grounds whatsoever. The fact that the applicant’s attorney 

could not persuade the Magistrates’ Court to postpone the trial is the 

clearest indication of this. 

 

Ad paragraph 26 thereof 

 

77. Save to admit the judgment, the contents of this paragraph are denied. 

 

78. The applicant and its attorneys knew very well that if a postponement 

was refused that the matter would proceed to trial. The applicant’s 

attorney that was sent to argue the matter attempted to persuade the 

court to postpone the trial but put forward no reasonable grounds for 

same. When she failed and the court dismissed the application to 

postpone, she withdrew as attorney of record knowing full well that the 

trial would proceed in the applicant’s absence and knowing full well 

what the consequences would be of the trial proceeding in the 

applicant’s absence. 

 

79. The applicant’s statement that “[die] Respondent het egter in die 

Landdroshof Brits by verstek in die afwesigheid van die Applikant, wat 
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geensins doelbewus was nie aangesien die Applikant die 

aangeleentheid in die Konstitusionele Hof verder wou voer, 

verstekvonnis teen die Applikant verkry” is a lie. 

 

Ad paragraph 27 thereof 

 

80. Save to admit that the applicant applied for a rescission of the default 

judgment and that the Magistrates’ Court reserved judgment on the day 

of argument and eventually granted the rescission application, the 

respondent has no knowledge regarding the contents of this 

paragraph. 

 

81. What is significant is that even in the rescission application, the 

applicant refers vaguely to an application that it intended launching in 

the Constitutional Court without committing as to what the application 

was about and/or what it precisely entailed. 

 

Ad paragraph 28 thereof 

 

82. The contents of this paragraph are denied. 

 

83. The applicant relies upon the period within which the default judgment 

was in existence as a screen to block off the enquiry as to why it did 

nothing to formulate papers and proceed with an application for leave 

to appeal for the entire period September 2008 to March 2009. 
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Ad paragraph 29 thereof 

 

84. The contents of this paragraph are denied. The applicant in this 

paragraph seeks to state baldly that it is a small school with limited 

resources and therefore decisions need to be made carefully and 

diligently. It is no different to most other litigants and this paragraph 

which has no doubt been inserted to elicit sympathy for the applicant, 

does not take the matter any further. The applicant does not explain 

why, if the applicant was so concerned about dealing with the matter 

thoroughly, there is so much evidence of delay and inactivity on the 

part of the applicant and why its version on the papers is contradictory 

in parts. 

 

Ad paragraph 30 thereof 

 

85. Save to submit that the applicant’s stance is wrong, the contents of this 

paragraph are noted. 

 

Ad paragraph 31 thereof 

 

86. The contents of this paragraph are denied. 

 

87. Section 60(1) of the Schools Act, it is submitted: 
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87.1. clearly applies to delictual claims in respect of damage or loss 

sustained as a result of an educational activity by a school 

based in delict must be brought against the MEC concerned; 

and 

 

87.2. clearly does not apply to contractual claims that seek specific 

performance in terms of the contract, in other words a claim for 

monies due and payable in terms of a contract are not hit by the 

provisions of section 60(1) of the Schools Act and such claim 

must be brought against the school concerned. 

 

88. The question that needed to be determined was whether a claim for 

damages arising out of a breach of a contract was hit by section 60(1) 

and whether such claim should be brought against the school itself or 

the MEC concerned. 

 

89. The SCA held that such claim must be brought against the school 

itself. 

 

Ad paragraph 32 thereof 

 

90. Save to state that the right to education is not impacted by the outcome 

of this matter, the contents of this paragraph are noted. 

 



 26

91. Whatever the interpretation of section 60(1) of the Schools Act, the 

right to education of learners is not impacted in any way. 

 

Ad paragraph 33 thereof 

 

92. The contents of this paragraph are denied. 

 

93. The applicant suggests that the goal of the Constitution is that the 

State is responsible for all the costs in the provision of education to 

learners throughout South Africa. This is neither true nor practical. 

Schools are now juristic persons and have an ability and responsibility 

to seek to raise their own funds. 

 

94. The Schools Act permits schools to deal with their funds in an 

autonomous manner and although the State is ultimately responsible to 

fund schools, the manner in which schools go about their business of 

providing education, what commitments they make and the extent of 

such commitments, is left to them. 

 

Ad paragraph 34 thereof 

 

95. The contents of this paragraph are noted. 
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96. It is submitted, as has been stated hereinbefore, that the SCA 

interpreted the Schools Act with the principals of the Constitution in 

mind. 

 

Ad paragraph 35 thereof 

 

97. The contents of this paragraph are noted. 

 

Ad paragraph 36 thereof 

 

98. It is admitted that when interpreting the Schools Act, same must be 

done against the backdrop of the Constitution and it is submitted that 

this is exactly what the SCA did when interpreting section 60(1). Doing 

so is however no different than interpreting any other statute. There is 

nothing special about interpreting 60(1) of the Schools Act and it is 

submitted that no constitutional issue is raised in doing so. 

 

99. To emphasise the aforesaid point I mention that never before has the 

applicant raised Constitutionality in the interpretation of section 60(1). It 

is only now, when all else has failed, that the applicant belatedly seeks 

to squeeze the case into the category of “constitutional matter”. 

 

Ad paragraph 37 thereof 

 

100. The respondent denies that this is a constitutional matter. 
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Ad paragraph 38 thereof 

 

101. The contents of this paragraph are denied. 

 

102. The applicant is seeking to make a constitutional mountain from 

nothing at all. 

 

Ad paragraph 39 thereof 

 

103. The applicant states that the responsibility to advance educational 

activities is the responsibility solely of the State. This, it is submitted, is 

simply not so. Schools themselves are direct providers of education 

and it is them, with the assistance of the State, Minister of Education, 

MEC, community and learners, that are responsible to provide 

education to learners. 

 

Ad paragraph 40 thereof 

 

104. The contents and argument contained in this paragraph are denied. 

 

105. Section 21(1) of the Schools Act provides that “…a governing body 

may apply to the Head of Department in writing to be allocated any of 

the following functions: 
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(a) to maintain and improve the school’s property, and 

buildings and grounds occupied by the school, including 

school hostels, if applicable; 

 

(b) to determine the extra-mural curriculum of the school and 

the choice of subject options in terms of provincial 

curriculum policy; 

 

(c) to purchase textbooks, educational materials or 

equipment for the school; 

 

(d) to pay for services of the school; 

 

(e) to provide an adult basic education and training class or 

centre subject to any applicable law; or 

 

(f) other functions consistent with this Act and any applicable 

provincial law.” 

 

106. The applicant seeks to place an interpretation on these provisions to 

the effect that the State plays the dominant role of controlling the 

school’s activities. This is simply, it is submitted, not the case. 

 

107. If one refers to section 21(2) one sees that schools are given a high 

degree of autonomy and are permitted to determine their own 
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development. The Head of Department does not fulfil the role of big 

brother, in fact: 

 

“[the] Head of Department may refuse an application 

contemplated in subsection (1) only if (my emphasis) the 

governing body concerned does not have the capacity to 

perform such function effectively.” 

 

Ad paragraph 41 thereof 

 

108. The applicant’s argument is flawed. 

 

109. The applicant states inextricably that if the interpretation cast upon 

section 60(1) by the SCA stands then the responsibility for funding 

schools will fall upon the shoulders of the community. This, it is 

submitted, is simply not the case. The applicant’s argument is 

melodramatic but has no substance. 

 

110. The Schools Act itself states in section 34, and this much is 

inescapable, that the responsibility of funding schools rests upon the 

State. Whether a school must pay its own contractual damages or 

whether it may pass such responsibility on to the MEC does not detract 

from the fact that the State will always have a responsibility to fund it. 
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111. Naturally a school that continually breaches contracts and causes 

others damage (whether the claims are brought against the school 

itself or the MEC concerned) will cause the raising of an eyebrow or 

two within the relevant State department. 

 

112. A school that is continually guilty of conduct as aforesaid should expect 

that the State will scrutinise that schools funding requirements and put 

in place measures to curb future damage that may be caused by that 

school (this would be the case whether damages claims were brought 

against the school directly or whether they were brought against the 

MEC). 

 

Ad paragraph 42 thereof 

 

113. The applicant misrepresents to this Honourable Court. The SCA did in 

fact say that it was possible to interpret section 60(1) on the face of it to 

apply to both delictual and contractual damages. However, in the 

following sentence, which the applicant does not mention, the court 

states: “On the other hand, it [section 60(1)] is equally capable of being 

interpreted so as to apply only (my emphasis) to claims in delict 

against a public school, rendering the State liable for only such claims 

to the exclusion of the public school in question…” 
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114. The applicant is furthermore wrong, it is submitted, when it states that 

effective control over the contracts that a school enters into is in the 

hands of the Department of Education and/or the State. 

 

115. Sections 20 and 21 clearly hand control of the school’s affairs over to 

the school and its freedom to contract is handed over to the governing 

body of the school in question. There is only minimal interference in 

such freedom. Such interference: 

 

115.1. may come once and that is on the first and only time that a 

governing body of a school applies for contracting powers as 

provided for in terms of section 21; and 

 

115.2. only occurs if the Head of Department believes that the 

governing body concerned does not have the capacity to 

perform such function effectively. 

 

116. Neither the state nor the Head of Department is involved at any level in 

the decision making process that occurs by a governing body when it 

comes to deciding issues on behalf of a school that fall into the 

categories that feature under sections 20 or 21. 

 

117. The remainder of the contents of this paragraph are denied. 
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Ad paragraph 43 thereof 

 

118. The contents of this paragraph are denied. 

 

119. The applicant fictitiously attributes reasons for the minority judgment 

that are simply not there. The applicant suggests that the minority 

judgment was granted in lines with the principals of the constitution 

when the only reasons given in support of the minority judgment were 

founded on statutory interpretation alone. 

 

Ad paragraph 44 thereof 

 

120. The contents of this paragraph are denied. 

 

Ad paragraph 45 thereof 

 

121. It is admitted that this Honourable Court will take the applicant’s 

prospects of success into account in determining whether or not to 

grant the applicant leave to appeal. 

 

122. Save as aforesaid, the contents of this paragraph are denied. 

 

Ad paragraphs 46 to 48 thereof 

 

123. The contents of these paragraphs are denied. 
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Ad paragraph 49 thereof 

 

124. It is admitted that: 

 

124.1. the Schools Act furthers the constitutional right to education; and 

 

124.2. the Schools Act is the vehicle through which the constitutional 

right to education is given effect to. 

 

125. The right to education is given effect to through the Schools Act and is 

materialised through schools who are juristic persons with legal 

capacity to perform their functions in terms of the Act. 

 

126. The remainder of the contents of this paragraph are denied. 

 

Ad paragraph 50 thereof 

 

127. The contents of this paragraph are denied. 

 

128. The SCA’s decision in respect of the interpretation of section 60(1) 

does not impact on the funding of schools and does not have the far 

reaching effect that the applicant claims it has. 
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Ad paragraph 51 thereof 

 

129. The contents of the attached affidavits are denied insofar as they 

contradict what is stated in these answering papers. 

 

Ad paragraph 52 thereof 

 

130. The contents of this paragraph are admitted. The applicant did nothing 

in respect of the SCA decision until March 2009 – some ten months 

after judgment was granted. 

 

Ad paragraph 53 thereof 

 

131. It is denied that the matter is a constitutional one or that there is any 

reason why any other party should seek to join the application for leave 

to appeal. 

 

Ad paragraph 54 thereof 

 

132. The contents of this paragraph are noted however the respondent 

denies that the applicant is entitled to any relief whether as claimed or 

at all. 

 

WHEREFORE the respondent prays that the applicant’s application be 

dismissed with costs. 
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__________ 
DEPONENT 
 

 
 
 
SIGNED AND SWORN TO BEFORE ME AT   on this the 
 day of   2009, the deponent having declared that he/she 
knew and understood the contents hereof, had no objection to taking this oath 
and considered this oath to be binding on his/her conscience and uttered the 
words “I swear that the contents of this affidavit are true, so help me 
God.” 
 
 

 
________________________ 
COMMISSIONER OF OATHS 

 
 
 


