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CHAPTER  ONE 

 

 
Appellants hereby respectfully place on record at the outset that this appeal entails only an 

objection to the dilution of the jurisprudential rationale of  judicial discretion and by no 

means a dispute as to the incidence of the intermediary or the vulnerability of the child 

witness at all. 

 

 

                INTRODUCTION 

 

 

[1] Jurisprudence forms the value basis for the rules of a criminal justice system 

in a constitutional democracy, which for each trial postulates a procedural 

equilibrium in terms of which a tribunal adjudicates and exercises its 

judicial discretion in the procedural arena where,  in principle,  two 

opposing protagonists,  in search of a judgment as to their respective rights 

or claims,  confront each other in terms of a procedure, established and 

formatted on the value system of a particular democracy to ensure that both 

parties enjoy a fair and equitable trial.  

 

[2] Children from the very everyday reality (and regrettably so) become party to 

or is expected to assist in judicial proceedings. It is undoubtedly accepted in 

principle and for purposes of this appeal that children are usually vulnerable 

and may generally be more susceptible to stress and suffering than adults. It 

is furthermore accepted that children, subject to their inter alia particular 



3 
 

age, mental structure and development and constitutionally so, are entitled to 

special protection (as duly admitted by the Appellants)1 and that their rights 

are of paramount importance vis-a-vis adults to , inter alia , ensure that they 

are involved in a fair trial. 

 

[3]  On the other side it is  accepted that criminal judicial proceedings 

presuppose the presence of an accused , who is by the very nature of the 

judicial process inter alia subjected to investigation, arrest, custody, an 

official charge and the endurance of a trial, usually sensationally covered by 

the public press.  In this regard there are crucial rights that accrue to the 

accused to ensure that the accused be afforded a fair trial. It is a universal 

fact in constitutional democracies that defence counsel are weary of the fact 

that complainants (and so, by logical reasoning, especially children) , should 

receive protection. 

 
Most barristers and solicitors also felt that judges and magistrates has a role to play ensuring that 

complainants are treated “fairly” in rape cases, although the concept of “fairness” was more 

readily understood in its application to the accused , rather than the complainants.2 

 

[4] Any criminal charge or dispute between the child and an accused, takes 

place within the forum in terms of the adversarial procedure. In terms 

hereof the parties confront each other in one or more modes of procedure. 

For purposes of the appeal it is in principle accepted that the confrontation is 

or might be upsetting to the parties concerned and that they, in particular the 

child,  may sometimes be subjected to undue stress or suffering. It is 

accepted that the adversarial procedure harbours many shortcomings and is 

                                                 
1 Record p. 408 ‐ 410 
2 Easteal , Balancing the Scales, p. 206 – 207. 
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not perfect. However it is submitted that it is the  present operating judicial 

system, developed over many years through applied jurisprudence and 

purified and  sanctioned by the Constitution in the South African democracy.   

 

[5] According to the dictates of the adversarial judicial system, it becomes the 

duty of the presiding officer to listen to and subsequently adjudicate between 

the parties by utilising its discretion.  Judicial discretion forms the 

cornerstone of jurisprudence in any court proceeding, ensuring that the 

parties are “heard and judged” by a functionary exercising rationality.  It is 

submitted that the more prescriptive legislation becomes with regard to the 

rights of parties, the less room for the exercise of discretion is left -   the less 

ability or procedural capacity to “hear and judge” the parties is retained in 

the justice system, the less flexibility left for justice to be done.  

 

[6] Although there are instances where discretion can judicially safely be 

substituted for by prescriptive enactment as to the rights and privileges of 

parties, these derive more from administrative or procedural convenience 

and in instances where the absence of discretion or quasi-absence of 

discretion has no crucial impact on the rights of the parties.    

 

[7] Usually these substitutions of discretion are either naturally logical or 

sufficiently compensated for in other respects in the operation of “check-

and-balances” in the criminal justice system , especially in the Criminal 

Procedure Act [CPA] – such absence of discretion not leading to a 

disturbance of the procedural equilibrium. 
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[8] However  there are also instances in the criminal justice system where 

judicial discretion is of major and paramount importance and where the 

party, whose rights are affected,  from inherent human nature or common 

sense, desire, seek , expect – and  is constitutionally entitled to - the 

intervention of a collectively trusted tribunal or judicial officer to rationally 

“listen” to the party’s  humble approach and then exercise its judicial 

discretion. It is especially so in cases where the right affected by any 

envisaged infringement, is of fundamental importance to the party and where 

the promulgation of a “general” law would of its very nature present ill-

formula to deal with the vast scenario of variables, procedural, scientific or 

otherwise, which converge at the summit of the judicial inquiry.  

 

[9] Such vital incidence of discretion, it is respectfully submitted,  lies at the 

heart of pure jurisprudence and should not be removed. It is furthermore 

submitted that the judicial discretion postulated in Section 170A of the CPA, 

of its very nature in the hierarchy of checks-and-balances of criminal 

procedure, represents such crucially important incidence of jurisprudential 

activity in the trial of the accused – same which cannot simply be substituted 

by prescriptive formula. The “generality” aspect of such an act should then 

favour the accused as set out herein. 

 

[10] The dictates of Section 170A are purposely aimed at protecting the 

vulnerable, easily traumatized child , so perceived by the reasonable average 

public,to be the “real” child, worthy of our protection and endearment, 

usually  represented by the children on the younger part of the age scale. It is 

certainly not intended for the defence and protection of the “adultish” child 

villain and blatant liar, who is mentally and/or  physically adult, so to speak, 
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“wise to the world”, by background or environment and who is weaved into 

and developed by adult plane and who , for instance , might be socially 

contaminated by previous convictions. Between these extremes the “happy 

medium” is to be found by judicial discretion in the quest for justice. 

 

 

[11]  The ratio of the section is to “shield” the sincere vulnerable , who should 

enjoy the protection of the public,  not to further  procedurally “arm and 

equip  “ the criminal villain who is, as witness, by its very premeditated 

untruthfulness, a danger to the public order.  Had the contrary been true, the 

legislature would certainly have enacted generality in favour of the child 

witness a long time ago when the legislation took place.  The young age of  

the witness only , is only one factor to be considered and an application 

should not be granted purely on such ground.  Judged by the absence of 

fundamental criticism of the section in South African law precedents, it is 

clear that courts in the modern South African democracy have considered 

the practical and judicial implications of Section 170A and have found same 

to be consistent with constitutional muster. 3  To the contrary, there is indeed 

a wealth of law and literature rather warning as to the risk of encroachment 

on the rights of the accused to a fair trial.  To such the legal scholar will 

undoubtedly include the right to dignity. 

 

[12] In addition hereto it is submitted with emphasis, as substantively borne out 

by the pleadings and argument of the Applicant and the amici curiae 

themselves , that the real cause and essence of the plight of the child witness 

is not of procedural nature in our adversarial system (as long as the latter 
                                                 
3 Du Toit, Commentary on the Criminal Procedure Act, p.22‐32A;   S v Booi , 2005(1) SACR, 599 (B). 
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exists in present form), but in fact of systemic origin.  The intended removal 

of the incidence of “discretion” is thus, respectfully submitted,  totally ill-

founded, based on erroneous premise and represents an unjustified erosion 

of the accused’s rights  - treating the symptoms rather than the illness.  

 

 

THE ESSENCE OF THE APPEAL  

 

 

 

[13] It is the  essence of this appeal to respectfully submit to this Honourable 

Court that  the order of  the Honourable Bertelsmann J  in the High  Court of 

South Africa, Transvaal Provincial Division, declaring  Sections 170A(1) 

and (7) (the latter a qualifying proviso of the former)  of the Criminal 

Procedure Act no. 55 of 1977 , as amended, unconstitutional in terms of 

Section 172 of the Constitution Act 108 of 1996, in fact infringes on the very 

basic and paramount rights of the accused as to a fair trial , does not meet 

the constitutional requirements as to justification and limitation and should 

thus not be confirmed. Simultaneously it is submitted that the rights of the 

child, even filtered through the constitutional qualification of paramountcy, 

do not justify the limitation envisaged by the order of the High Court. 

 

 

[14] This appeal,  in the case of both Appellants, concerns  an objection to 

declaration of  constitutional invalidity  of certain parts of Section 170A(1) 

and Section  170A(7) of the Criminal Procedure Act 51 of 1977 (“the 

CPA”), provisions which concerns and regulates the participation viva voce 
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of a child accused or witness. The former provision governs the 

discretionary appointment of an intermediary, inclusive of the threshold 

requirement of “undue stress and suffering”, internal to the particular 

provision. The latter serves as prescriptive instrument to ensure the  

recording of the reasons of the judicial officer for not appointing an 

intermediary as applied for or requested by the prosecution. 

 

[15] Firstly it is respectfully emphasized that the appeal does thus not oppose the 

incidence of an intermediary, but objects to the removal of the incidence of 

judicial discretion in the appointment of an intermediary for a child in the 

criminal justice system. Secondly the Appellants do not deny that any person 

involved in the judicial process as a party and in particular a child, suffers  

or may suffer from stress from the very realities of life. The Appellants 

however submit that it is the duty of the presiding officer (assisted vis-a-vis 

the child by the diverse government agencies)  to ensure by prudent judicial 

control that the threshold of normal stress is not exceeded into the, to be 

avoided,  prescribed level of undue stress or suffering.  

 

[16] It is also respectfully submitted that the order of the learned Judge in so far 

as same applies to this appeal, does not address the core of the problems 

which is for the major part systemic of nature, but only the symptoms and 

consequently its purpose is, with respect,  both ill founded and futile to 

address the rights of the child witness in the criminal justice system, 

simultaneously seriously infringing on the rights of the accused. 

 

[17] Since the order of the court a quo falls to be dealt with in several fields, of 

which jurisprudence most likely forms the background to the principles to 
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be analyzed, the written argument of the Appellants will seek to first revisit 

the framework of applicable principles, before, and  respectfully so,  testing 

the order against same.    

 

 

 

THE   SCHEME  OF ARGUMENT 

 

 

 

[18] This written argument will firstly present a synopsis of the factual, 

procedurally or otherwise, aspects related to the appeal as part of this 

Introduction. 

 

[19] Thereafter it will explore the origins, nature and basics of jurisprudence with 

special reference to aspects concerning this appeal, particularly the incidence 

of judicial discretion. 

 

[20] Thereafter attention will be given to the child witness , as vulnerable 

participant in the criminal justice system.  This takes place with special 

reference initially to the admissions, in toto or qualified,  which the 

Appellants are prepared to make with regard to the case of the Applicant (as 

supported by the amici curiae) in so far as it is represented by inter alia the 

submissions in the court a quo as well as the present written argument of the 

Applicant to this Honourable Court. This is done for purpose of succinctly 

indicating which matters, submissions and argument are not put in issue so 

as to facilitate argument before this Court.  Then follows  an analysis of the 
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child as witness  and procedural aspects concerning such witness, especially 

in regard to vulnerability, which will be rendered  with special emphasis on 

the constitutional standard of paramountcy. 

 

[21] The chapter dealing with the Accused as the other major participant in the 

criminal justice procedure will seek to firstly highlight the everyday plight of 

an accused or suspect in the criminal procedure, especially in regard to cases 

concerning children. The Honourable Court will humbly be requested to 

allow such contents on the basis of judicial cognizance by reason of the fact 

that , inter alia , these details so rendered are common knowledge and not 

only widely and continuously published in the press, but more in particular,  

more than frequently,  become the very subject matter for adjudication 

before this Honourable Court in one form or another and in all the other  

superior, regional and magistrates courts.  From that premise the principles 

of  a  fair trial are canvassed , inter alia  also referring to the capita selecta 

of cross-examination and its limitational derivatives.     

 

[22] Upon having canvassed the abovementioned principles, the written argument 

will respectfully seek to analyse the judgment and order of Bertelsman J in 

the court a quo. 

 

[23] Then  considered attention will be given to the process of constitutional 

limitation  and brief argument and commentary with regard to the written 

argument of the Applicant in so far as necessary following the argument 

prior to same. 
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[24] In the last instance the written argument will seek to respectfully provide 

this Honourable Court with a synthesis and prayer in the Conclusion to these 

written heads. 

 

 

 

 

BACKGROUND  TO  THESE  PROCEEDINGS :   

STATE  versus PHASWANE4  and  STATE versus MOKOENA5 

 

 

[25] Both matters were enrolled for confirmation of  their convictions and 

thereafter, if applicable ,  imposing sentences in the Court a quo  in terms of 

the provisions of the erstwhile Section  52 of  the Criminal Law Amendment 

Act  105 of 1997. At the time the latter act inter alia provided in Section 

52(1) that the High Court had to impose a sentence upon an accused 

convicted for which a life sentence was provided in terms of Section 51 of 

that Act, read with Part 1 of Schedule 2 thereto, for which a minimum 

sentence of life imprisonment was prescribed. Rape of a girl child under the 

age of 16 is such a crime and applicable in both matters. The facts and 

circumstances relevant to the appeal have been set out by the learned 

Bertelsman J in his judgment6 and the Appellant will, with the leave of this 

Honourable Court, not belabour the papers with same. 

 

                                                 
4 Record p.11 ‐ 130 
5 Record p.131 ‐ 204 
6 Record p. 1725 – 1729. 
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[26] In terms of that Act, if the High Court was not satisfied that the conviction 

should be upheld, it had either to proceed with a summary trial or the quasi-

review procedure prescribed in Section 52(3).  

 

[27] Act 105 of 1997 has since been amended, inter alia excluding the obligatory 

referral and increasing the sentence jurisdiction of the Regional Court.  

Certain provisions were also included to provide for matters referred to the 

High Court but not yet heard and those already on trial in the High Court. 

 

[28] During the trial the Honourable Bertelsmann J found ( and with due respect 

submitted, in prima facie ex casus , correctly so) certain constitutional issues 

to have arisen in both matters. The  matters  were mero motu  consolidated 

and the learned Judge then in terms of Rule 16A of the High Court ,ordered7 

submissions to be delivered, both in writing and orally, with regard to 

certain issues delineated and derived from these matters, before that Court. 

 

[29] Since the facts and findings of the matters are with respect well documented 

and set out in the court record, Appellants will only refer to the salient 

aspects relevant to the appeals noted before this Honourable Court and 

wherever applicable in the written argument. 

 

[30] The aspects that attracted the concerned attention of Bertelsmann J , in as far 

as same are relevant to the Appellants’ case before this Court,  are firstly the 

effect  of the compellability of a child to testify with or without an 

intermediary8 and  secondly the threshold mental requirement of “undue 

                                                 
7 Record , p. 1 ‐6 
8 Section 170A(1) of the CPA 
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mental  stress  or suffering…”9 before a court could make such appointment. 

The other part of the order concerns the noting down of reasons with regard 

to any refusal to so appoint. 10 

 

[31] Several procedural and other issues during the trials of the Appellants in the 

court of first instance, persuaded Bertelsmann J that the provisions of 

Section 52(3) might become applicable, inter alia subjecting the child 

witnesses (as complainant or witness) to additional testimony and 

unnecessary trauma, prima facie rendering any such procedure envisaged by 

Section 52(3) unconstitutional. 

 

[32] As the rights of the child witness formed the core of the order, the pivotal 

element and basis of the judgment of Bertelsmann J , were, respectfully 

stated, the provisions  of Section 28(2) of the Constitution of the Republic of 

South Africa, Act 108 of 2006 (“the Constitution”) providing for the 

following jurisprudential premise :  

 
The child’s best interests are of paramount importance in every matter concerning the child”.11 

 

 

[33] In terms hereof Bertelsmann J was of the opinion and so declared that (1) the 

appointment of an intermediary shall be compulsory  in any case where a 

child witness (as complainant or as other witness) is to give evidence and (2) 

that the threshold statutory requirement or mental standard of “undue …….” 

prescribed by Section 170A of the CPA should be declared unconstitutional. 

                                                 
9 Section 170A(1) supra. 
10 Section 170A(7) of the CPA 
11 Section 28(2) of the Constitution;  Record p.2 – 3; Record p.1730, 1737 – 1738 , etc. 
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The proviso contained in Section 170A(7) of necessity became obsolete by  

removal of Section 170A(1) and thus was similarly declared to be 

constitutionally invalid. 

 

[34] Appellants respectfully submit that (1) Bertelsmann J  inter alia erred in his 

interpretation of the requirement or standard of paramountcy with regard to 

the rights and interests of children according to the dictates of Section 28(2), 

in declaring Section 170A(1) unconstitutional. It is furthermore respectfully 

contended that the Honourable Judge erred by failing to duly counter-

balance the alleged affected rights of the child witness with the crucial, 

primordial rights of the accused in terms of the dictates of constitutional 

limitation. 

 

[35] The appellants respectfully share ( and deeply so) , the principled concerns 

of Bertelsman J and in particular those of current society at large , inclusive 

of the fact that steps should be taken to address the problems in the justice 

system, in particular with regard to child victims and witnesses. However, 

the Appellants submit that the methods employed and so ordered by the 

High Court not only seriously fundamentally infringe on the rights of the 

accused, but in fact fail to address the core of the problems in the justice 

system – in  fact it only attempts to treat the symptoms.   

 

[36] Making an intermediary obligatory in all child witness cases , irrespective of 

the  particular circumstances pertaining to each case, amounts to  removing 

the one and last primordial jurisprudential vestige of tribunal wisdom in 

protection of the accused  at a crucial point in the judicial procedure - 

namely the judicial discretion. In similar extended argument and based on 
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the previous contentions, it is submitted that the prescriptive wording of 

Section 170A(7) of the CPA, associated with the former CPA provision, 

providing for the delivery of reasons for the non-appointment of an 

intermediary should remain intact. This provision in a balanced way, as the 

proverbial “conscience” of the discretion used,  safe-guards  the interests of 

the prosecution witness.  It not only protects the very constitutional rights of 

the accused, but also (and particularly so) those of the complainant and any 

applicable child witness . 

 

[37] In addition hereto Appellants will argue that Bertelsmann J furthermore 

failed to give sufficient weight to the important factor of systemic deficiency 

or shortcomings which for the major part, causes  the problems encountered 

by the child witness, same which cannot be rectified, nor compensated for 

by the particular declaration of invalidity quoted.  

 

[38] The Constitution and the required suppleness of equity and judicial 

discretion, postulated by our law and precedents, provides other , less 

invasive measures to balance the rights of the accused and the child and 

which in particular and simultaneously(apart from the duty of government 

agencies) addresses the procedural difficulties plaguing  child testimony. 

 

[39] It is humbly submitted that Section  170A ( and any other provisions 

affected), can perhaps be particularized as indicated further herein, to 

address the specialised problems encountered with child witnesses in the 

adversarial system, especially during cross-examination. Alternatively 

restructuring  the Criminal Procedure Act to provide fundamental (and with 

respect not only , so to speak, “cosmetic” ) protection to children in the 
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criminal justice system, by introducing , for example more focussed 

inquisitorial procedural aids, will indeed require a major overhaul by proper 

investigation.  

 

[40] In not amending Section 170A as ordered,   both procedural protagonists, the 

parties to any action where accused and child witness are involved,  can be 

adequately  protected constitutionally, ensuring a fair trial to both sides as 

envisaged by the adversarial procedure. It  balances the paramountcy of 

children’s rights [Section 28(2)] to be “shielded” away at times with the 

basic inalienable right of the accused to  “face” or “confront”  his accuser 

[Sections 34 and 35(3)] ( both crucial rights ) according to the equitable 

dictates of proper jurisprudence.  

 

[41] It is respectfully submitted that the checks and balances so employed in the 

existing adversarial system, arrive at a jurisprudential equilibrium where the 

parties enjoy the proverbial “ equality of arms” and the constitutionally 

required fair trial. 
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       CHAPTER   TWO 

  

               JURISPRUDENCE 

 

 

 

[42] The  essence of the declaration of constitutional invalidity of the affected 

provisions , Sections 170A(1) and (7) and the basis of the appeal thereto, 

centre around the very roots of subtle fundamental jurisprudential values and 

principles. It is thus submitted that it is imperative to briefly make an 

analysis of the basic notions of jurisprudence in so far as it applies to the 

appeal.  Aspects relevant hereto are inter alia , the origins of the tribunal, the 

collective trust12 as to its adjudication, the procedural equilibrium to exist 

between the parties and the incidence of discretion, balanced through the 

fairness of laws and impartial application.13 

  

                                                 
12 Barak, The Judge in a Democracy , p. 109. 
13 Barak, The Judge in a Democracy , p. 204. 
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[43] Jurisprudence, as judicial value system,  derives its existence from the 

earliest times of mankind and still finds its application, in ever developing 

form , in daily life. It is in essence based on rationality which offers a view 

on the operation of the legislative, executive and judicial arms of 

government and how judges reason to come to a decision : it is not fiat  but 

reason.14 It can be said that jurisprudence is the golden thread lining the law 

by breeding it with other sciences, through the ages and bestowing character 

on it. It is indeed a rather controversial subject, offering much subject matter 

for debate.  

 
“Modern jurisprudence trenches on the fields of the social sciences and of philosophy; it digs into 

the historical past and attempts to create the symmetry of a garden out of the luxuriant chaos of 

conflicting legal systems.......  Jurisprudence is a particular method of study , not of the law of one 

country but of the general notion of law...jurisprudence is a functional study of the concepts which 

legal systems develop , and of the social interests which law protects. But the lement of interest 

brings in the question of value. It is clear , therefore, that functional jurisprudence cannot be 

satisfactorily developed without a complementary study of the purposes for which society exists.... 

In every system of law there is a conflict between two types of judicial mind – one glories in a 

strong decision which upholds the logical elegance of the law even at the cost of injustice or 

inconvenience, another emphasizes that law exists for man and not man for law and that rules 

must be so adapted that injustice is avoided. ”15  

 

“For we cannot imagine coherently a system of law (or a system of law  as evolved in a refined 

community) , without conceiving them as constituent parts of it .......(jurisprudence) the science of 

what ought to be done towards making good laws , combined with the art of doing it.”16 

 

[44] It originated  from the basic search for a solution in conflict between 

contesting parties, protagonists or rivals. Eventually , after passage of time 

and historical experience, it was discovered or agreed that conflict of this 

                                                 
14 Barak , The Judge in a Democracy , p. 89. 
15 Paton, p.1 , 2, 41, 56 
16 Hampstead, p. 21 as per J.Austin 
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nature, between man and man, in the greater majority of incidents, erupted 

from either a misunderstanding or dispute between parties and was usually 

not resolvable by the  very protagonists involved. 

  

[45] It  became clear that only the intervention of a third party , who was able to 

attract the confidence and trust of the opponents  and who was 

knowledgeable on the subject in question, could “decide”, “judge”, 

“resolve” the dispute between the parties  - lest they subjected themselves to 

physical contest and self-help, more than frequently resulting in one of the 

parties’ death. It is a human fallibility (or even defect) in general, when in 

emotional argument, not  being able to solve or resolve disputes inter 

partes.17 

   

[46] The Judge in a constitutional democracy stands on the vantage point of the 

judicial system. It is the  Judge who is called upon to intervene when the 

laws of the land prove to be unconstitutional.  But the Judge is 

simultaneously  faced with a serious and profound dilemma when 

interpreting laws and considering the validity of its tenets.  

 
“The Dilemma of Change  - The need for change presents thejudge witha difficult dilemma, 

because change sometimes harms security , certainty, and stability. The judge must balance the 

need for change with the need for stability.........Stability without change is degeneration. Change 

without stability is anarchy.  The role of the judge is to help bridge the gap between the needs of 

society and the law without allowing the legal system to degenerate or collapse into 

anarchy.........The life of the law is complex. It is not mere logic. It is not mere experience .It is 

both logic and experience together. ...It is a question of the speed of change.......It is a question of 

the degree of flexibility.The judge must take into account a complex array of considerations”18   

 
                                                 
17 Ibid , generally p.42 ‐ 47 
18 Barak, The Judge in a Democracy , p. 11. 
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[47] From the reality of these incidents,  originated the institution of the “wise 

man” – the man that had the institutional or agreed trust of both parties, 

could listen to both sides and their witnesses, understood the subject matter 

of the dispute, experienced in evaluating the mental rhythms and emotions 

of human kind and eventually to arrive at a verdict which was proper, 

equitable and fair , not only to the protagonists / parties, but also to the tribe 

or society to which the parties belonged.  

 

[48] This was a method of balancing the “scale” between the parties. “Balancing 

and weighing” reflect the need to decide a conflict between values and 

principles that are both accepted in the legal system.19 It was based on the 

inherent feeling, mind-set, sense for individual rights,  which represent the 

two sides of the proverbial scale.  It is in choosing between such alternative 

principles that the interest shifts to the elements of technique, skill, 

experience and plain wisdom with which such choices are made.20 

 
“Naturally acts of balancing and weighing are not scientific in nature. They do not negate the 

existence of judicial discretion.”21 

 

 

[49] In the early legal system,  societies with time understood that the parties  

were not always on equal footing  and thus also put into operation  very 

basic rules and customs to level  the playing fields in various forms and so to 

ensure fairness.  In this manner and through time to come, such regulatory 

developed and ensured some equality between the parties, resulting in an 

                                                 
19 Barak, The Judge in a Democracy , p. 165. 
20 Hampstead , p. 718 ‐ 719 
21 Barak, The Judge in a Democracy , p. 165 
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procedural equilibrium between them. It is for instance inborn and natural 

instinct in confrontational situations for adults to shield children and for the 

tribunal in primitive times to draw children to his lap and comfort them in 

stressful situations as we, as parents and mature adults,  still do today in 

situations where required. It is not only a universal human duty, but in fact a 

life pleasure in day to day reality, which requires no proof other than human 

experience. 

  

[50] This process of coming to a decision, verdict or judgment and eventually 

bringing to conclusion the dispute between the parties, was certainly not 

only based on the evidence , in whatever form, brought to the forum. 

Furthermore it was not only contained in or regulated by rules. It was above 

all  founded on the introduction of wisdom – the evaluation, weighing up and 

above all , balancing the interests of the parties involved and the society at 

large. The emphasis has shifted to the interests of the person affected by the 

decision and what those interests require of the proceedings. 22 

  

[51] Mankind recognized by experience or inborn sense of universal fairness that, 

it was not possible to resolve human disputes, where emotion and mental 

diversity reigned, only by reference to physical exhibits and local rules – it 

was necessary to introduce the very important and deciding factor  of  a 

judge – a trusted human being - who was able, by means of knowledge, 

experience and wisdom , to weigh up all issues and bring out a decision – 

the incidence of discretion. Democracy is justice – when all values have 

                                                 
22 Clyde , Judicial Review, p. 506 [Errington v Wilson 1995 S.C. 550] 
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been exhausted , the judge must still strive to bring out a just decision. The 

assumption is that every statute is the realization of  justice.23  

 

 

 

[52] Human rights are universal , inherent in man , constituting an inborn 

attribute of human existence to be enjoyed continuously. The human rights 

are however not absolete : the scope of the one is limited by the other. The 

rights of the individual are limted by those of the society.24 

 

[53] Upon their selected appointment, judges are to be trusted and not to regard 

them inept with the smallest amount of discretion.  They should be 

functionaries  entrusted with decision-making on the strength of their 

wisdom and expertise. Justice depends on faith in the judicial process – 

integrity of decisions depends on such faith.25To restrict judges to pure 

mechanical application of the law is a misguided quest. 26  

 

[54] In the same manner the trial judge will then evaluate all the relevant issues 

in order to reach a conclusion which is in the child’s best interests.27 

 

 

 

 

 
                                                 
23 Barak, The Judge in a Democracy , p. 66‐67. 
24 Barak, The Judge in a Democracy , p. 82 
25 Clyde , Judicial Review, p. 507. 
26 Elegido, Jurisprudence, p. 302. 
27 Parkinson, Australian Family Law in Context, p. 58. 
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JUDICIAL  DISCRETION  

 

 

[55] Logically following from the former premise, is the important procedural 

element and rational process , namely : judicial discretion. Balancing is 

dependent upon the discretion of the judge.28 

 
“Almost all of the problems of jurisprudence come down to a fundamental  one of rule and 

discretion.....and  administration of justice by the more or less trained intuition of experienced 

magistrates... but if we emphasize the  legal order , such discretion is as much part of it as the 

rules themselves..... In truth , discretion is used in two senses  - sometimes it means a power to 

depart from rules , sometimes it means a power of choice within fixed limits set up by law.”29 

 

[56] Balancing is important to the judge in realizing his role.  

 
“(Balancing) expresses the complexity of the human being and the complexity of  human relations. 

Law is not everything or nothing.Law is a complex system of values that in certain situations are 

in harmony with each other and leads to a single conclusion, whereas in other situations , they 

clash with each other , making adjudication necessary.”30 

 

 

[57] This concept defies and contradicts any form of justice tied up in formula or 

prescription.31 In its quest to be treated fair and equitable, the human mind 

inevitably  and  profoundly postulates the absence of rigidity when it 

approaches the judicial bench and figure of a judge who can listen and hear 

– especially in issues of the utmost importance where life and liberty are at 

stake. 

                                                 
28 Easteal, Balancing the Scales, 206. 
29 Paton, p.199 
30 Barak, The Judge in a Democracy, p. 172‐173. 
31 Eligido, Jurisprudence, p.293 



24 
 

   

[58] The accused (or any party for that matter), from the very nature of being 

human,  seeks a psychological nexus or procedural umbilical cord between 

it and the judge – the human mind requires that psychological procedural 

assurance or relief . On this psychological and humanly logical basis and 

taking the rather ambiguous nature of law into consideration, the accused not 

only desires , but postulates the element of rationality rather than 

prescription to be present in the procedural system to ensure the necessary 

judicial consideration to be applied after evidence or argument having been 

adduced. Discretion must not be applied arbitrarily.32 

 

 [59] The Respondent prima facie seeks some “stability” or “ certainty” by 

moving to exclude the element of judicial  discretion. This is however with 

respect a fallacious attempt as “legal certainty” is also derived from the 

execution of the duty of discretion by the presiding officer – discretion does 

not equate to legal uncertainty.33 If the development of fact and argument 

indicate foreseeable coherency, there is no uncertainty in law. Even justice 

demands some degree of certainty in reply to counter law in caprice. Popular 

confidence is shaken if the law is regarded as the mere ipse dixit of the judge 

– law is wiser than the individual view of one man. There are many abstract 

argument in favour of certainty which can be countered to show that 

elasticity is required.34  

 

[60] The real test of legal technique is whether it can translate ideals into working 

doctrines; the theoretically perfect rule is of little use if its application leads 
                                                 
32 Regina v Laws , 128 C.C.C. (3d)  p.519. 
33 Paton, p.199 
34 Ibid, p. 199 ‐200 
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to such uncertainty that its object is really defeated. It must not be forgotten 

that rules are made for men and not men for rules. The modern trend is to 

escape from those rules of the past which have become to definite.35  

 
“As a general rule neither unfettered discretion nor purely mechanical application of rules can be 

rationally defended by anybody who values both the ideal of justice and that of the rule of law.”36 

 

 

[61] A general rule would sometimes create injustice in a particular case , for law 

has to operate over such a wide field that it must in formulating its rules, 

ignore particular circumstances. General rules are formulated in general 

terms and can never be completely precise and unequivocal. 37However, 

from there the appeal for equity to reduce the harsh effects of a logical 

application of the strict law and so humanize the administration of law. 

Social interest has pressurized the law to a state of more elasticity. 38 

 

[62] It is artificial to argue in the abstract about certainty and discretion.  It seems 

to be far more prudent to analyse each branch of the law to discover the 

degree of fixity or elasticity therein and to consider its particular 

effectiveness.  In certain areas of law , more certainty is required like in laws 

of punishment which prohibits retrospectivity and nulla poena sine lege. On 

the other side many branches of law must deal with the varying types of 

human behaviour and corresponding conduct which cannot be regulated by 

rigid detailed rules.39 It is especially important in criminal procedure that one 

needs to carefully define and apply limitation as it touches on life and 
                                                 
35 Ibid p. 200 
36 Elegido, Jurisprudence, p. 303. 
37 Elegido, Jurisprudence , p. 301. 
38 Paton , p. 200 – 202;  S v Blaauw  1999(2) SACR 295 on 296 and discussion 302 and further. 
39 Ibid, p. 204 
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liberty.40  It is impossible to foresee all the infinitely various combinations of 

circumstances that the future may bring. To judge with no discretion , will 

result in injust  verdict.41 

 
“Of course , all modern legal systems have already taken into account the combination of 

circumstances ....and provided a rule for such cases. But however large the number of situations 

that has been taken into account in framing the rules of a legal system, it is certain that new and 

unexpected cases will keep arising ; and it is also certain that if these cases are decided by the 

strict application of general rules that were made without considering them at all, they are bound 

to receive unsatisfactory solutions. ......(b) ...doctrine which purports to cut down all freedom of 

the judge....is unserviceable doctrine.” This leads to de facto decisions by judges, not prepared to 

follow rigidity, which are counterproductive.42 

 

 

[63] It is far better that judges exercise discretion in public and reasoned 

judgments , subject to appeal and professional criticism , rather than do it in 

the dark and become a law onto themselves.43 The more important the right 

involved, the more reluctant the the judge will be to allow 

infringement.44There is a hierarchy of rights in terms of which infringement 

ought to be sought or evalued : 

 
“Similarly it is quite warranted to seek to protect very safely against encroachment by 

overbearing judges man’s central interests , namely his life, his liberty, and , to a certain extent , 

his property.” 45 

 

 

                                                 
40 Elegido, Jurisprudence, p. 296 
41 Elegido, Jurisprudence, p. 299.  
42 Elegido, Jurisprudence, p. 300. 
43 Elegido, Jurisprudence, p. 301. 
44 Regina v Hart, 135 C.C.C. (3d) 377 on 379. 
45 Elegido, Jurisprudence, p. 302. 
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[64]  When within a legal rule a standard is set, elasticity of discretion is 

embodied and retained. Such rule becomes an agent of development.  If for 

instance the yardstick of “reasonable “ is used, discretion becomes 

applicable and elasticity becomes the procedural residue. 46 It is totally 

contrary of what Montesquieu’s opinion of the justice of the day was : the 

judges of the nation are only the mouth that pronounces the language of the 

law -  lifeless beings who can  adapt nor the power, nor the rigidity.47 

 

[65]  It is within the confines of these jurisprudential rules, that the accused 

receives the procedural salvation required. The accused can with certainty 

expect that his rights at peril, will  judicially be scrutinised and evaluated by 

the presiding officer.  His certainty is reinforced by the fact that the 

judgment will take place aided and established by  the element of human 

rationality and judicial experience. The participant in the process with 

settled practice, has a reasonable expectation that it will continue to be 

followed.48  

 

[66] Both in civil and criminal law , the judge is given space by the legislature to 

exercise its  discretion (“waardering”)  by reference to provisions 

incorporating terms like reasonable, fairness, boni mores, bona fides , etc.  

The lawmaker is indeed aware that it leaves a “gap”or “lacuna” to be 

completed by the judge using its discretion.49  

 

                                                 
46 Ibid, p. 205 
47 Van Apeldoorn, p. 324 : “les juges de la nation ne sont que la bouche qui pronounce les paroles de la loi; des etres      
inanimes qui n’en peuvent moderer  ni la force ni la rigeur”. 
48 Clyde, Judicial Review, p.544. 
49 Van Apeldoorn, p. 328 
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[67] Although the legislature is in a far better position to frame laws of general 

application,50 discretion does not confer a legislative function on the judge. 

The judge , by virtue of his general and specific wisdom, is in fact only 

sanctioning in a judicially discretionary manner the principles of morality 

and equity already existing in the community.  51 The judge should maintain 

a high degree of objectivity , discarding any irrelevancies. However he 

should never waive his humane feelings.  The presiding officer should 

possess of a sympathetic sense for personal circumstances of people, which 

he should exercise wisely over the people whose destiny he holds in his 

hands to ensure that justice is done.52 This function can thus not be 

performed, let alone be ensured,  by the “blind” provisions of an act. 

 
 “Die uitgangspunt sal egter altyd wees dat dit enersyds gaan om ‘n uitsondering op ‘n gesonde 

praktyk wat oor die eeue erkenning geniet het en uitdruklik in die Grondwet as ‘n element van 

billike verhoor aangestip word , en andersyds om ‘n doelmatiger soeke na die waarheid.”53 

 

[68] How is conflicting social values determined ?  The answer is that the 

determination is not scientific and is not precise. The discretion is not 

absolute and is always limted in some way or another. However the choice 

between a number of legitimate options belongs to the judge, without the 

legal system determining the solution. 
“Balancing is not a magic word. The use of balancing does not always lead to a single and 

exclusive solution. The principle of ‘weighing of interests’ , noted Kelsen, ‘is merely a formulation 

of the problem, not a solution’. The solution to a problem sometimes requires the use of judicial 

discretion.”54  

                                                 
50 Elegido, Jurisprudence, p.306. 
51 Ibid , p. 329 
52 Van der Vywer , p. 227 
53 Hiemstra (Kriegler and Kruger)  , Suid Afrikaanse Strafproses, Sesde Uitgawe, p. 445; S v Mathebula  [1996] 4 All 
SA 168 (T)  , 1996 (2)  SASV   231 (T) ;  S v Vumazonke  2000(1)  SASV  619 (K)   ;  S v T   2000(2) SASV  658  ;  
54 Barak, The Judge in a Democracy, p. 169. 
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CHAPTER   THREE 

 

      THE  VULNERABLE WITNESS :  THE CHILD 

 

 

 

[69] As indicated above, the child needs no introduction whatsoever.  In principle 

and normatively, the child as homo sapiens and human being, is regarded, 

approached , nurtured, protected, cared for and brought up with the inherent 

and primordial indescribable and unfathomable love and affection inherent 

to the human being.  It is an attribute of mankind (but even of animals in 

general) which is ingrained and integrated in all human functions, be it 

physical touching or the most deeply felt emotional thoughts. It is the very 

gift from the universe to the world in its diversity. It is with respect far more 

worthy than mere judicial cognizance. 
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[70]  The emotional approach and appreciation of children with regard to their 

sometimes traumatic involvement in life, are worldwide undisputable 

essence of the notion of parental and public protection. Similarly our 

feelings and emotions are naturally stirred when a child is confronted in any 

way that poses some obstacle or hindrance in daily life. There is nothing so 

heartbreaking as to observe the tearful eyes of an unhappy, underprivileged, 

neglected and traumatized child. The investigative press of the world is 

witness and conscience to such tragic incidences of human life. 

 

[71] It is thus not strange at all to universally find  provisions in laws of all 

modern democratic nations entrenching the rights of children as of 

paramount importance, apart from the major international instruments 

governing the international approach to the affairs and interests of children.55 

Consequently  the counsel for the Appellants respectfully submit that debate 

about issues concerning the child should of necessity originate from those 

natural considerations and written argument and should thus address this 

Honourable Court somehow different from those cases in which children 

play no role. 

 

[72] Counsel for the Appellants thus for the good order and from the above 

premise also felt compelled to acknowledge and admit as far as possible to 

this Honourable Court, such submissions, argument and evidence, or part 

thereof,  which the Applicant (in the court a quo and herein) and amici 

curiae adduced or might adduce.  Counsel of professional duty and necessity 

are however duty bound  to reserve the rights of the Appellants, which are 

                                                 
55 Lists have been provided in the court a quo ‐  refer the numerous references: Record p. 1738 ‐1739 [Judgment of 
Bertelsman J  and other encompassing references in the various submissions. 
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representative as metaphor of  all accused in the Republic of South Africa 

and for that matter, all accused in similar procedural jeopardy worldwide. 

These admissions are rendered because counsel for the Appellants share 

these listed concerns and support any substantive procedural and 

governmental measures to alleviate the plight of the child in the criminal 

justice system as long as it does not constitutionally infringe on the rights of 

the accused  : 

 

 

 

SUBMISSIONS  IN  HIGH  COURT :  ADMISSIONS,  QUALIFIED 

ADMISSIONS   AND  RELEVANT COMMENTARY  BY  THE APPELLANTS 

 

 

 

[73] As was indicated in the Introduction and per supra, Appellants accept and 

admit to the principled concerns envisaged by the Constitution and all 

related international  instruments, expressed by our courts and shared by 

society at large. For purposes of clarity on these admissions and for the sake 

of completeness in particular delineating the case for the Appellants’ appeal, 

general systematic summarized reference and admission is hereby made as 

introduction to the written argument on the child.  The  following arguments 

or propositions, subject to qualification or counter-argument in this section 

or otherwise in this written argument,  are hereby admitted , as they are or 

qualifiedly, as  appearing from the submissions in the High Court:  
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Vulnerability of the Child,  daily realities and paramountcy of interests 

 

[74] The child is vulnerable56, the smaller, the more vulnerable57 and this is 

recognized by the CPA.58 The child does not possess of the same protective 

armour and capabilities as an adult.59 Current, as well as envisaged 

legislation do recognise the vulnerability of children.60 Our courts have 

recognized the special interests of children because of their uniqueness and 

vulnerability61  and so recognized in all modern democracies.62  

 

[75] The law cannot insulate children from the negative realities of the world and 

can only employ mechanisms to protect children by ensuring that they 

emerge the least scathed.63 

 

 

Paramountcy  

 

 

[76] The best interests of the child are of paramount importance in all matters 

concerning the child.64 The tenets of Section 28(2) are not only a guideline, 

but indeed a specific creation of rights for the child65 and the rights are not 

limited to those in Section 28(2) but extend to the rights mentioned in 

                                                 
56 Record p. 1078. 
57 Record p. 1743. 
58 Record p. 722. 
59 Record p. 929. 
60 Record p. 1074; p. 1101 
61 Record p. 1741, pf 12  and the cases referred to therein. 
62 Maleszyk, Crimes against Children, p.6‐1. 
63 Record p. 1220. 
64 Record p. 708 and other submissions in the High Court by all parties and the amici curiae. 
65 Record p. 918 quoting M v The State , CC  [53 /06] and De Reuck v Director of Public Prosecutions 2004(1) SA 406;  
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Section 28(1).66 The essence of the rights is also embedded in the Children’s 

Act 38 of 2005.67This also pertains to the criminal justice system where the 

child is exceptionally vulnerable.68 These rights however are also 

interrelated and are subject to justifiable limitation.69 The content of the 

rights has never been defined but it was held that the standard should be 

flexible as individual circumstances dictate.70The courts should exhibit a 

child-centred approach in all cases where child witnesses are involved.71 A 

close and individualised examination of the precise real-life situation of a 

particular child involved, is required.72 

 

[77] In addition to the best interest principle there are the important principles of 

non-discrimination , providing that every child shall enjoy the rights and 

freedoms of race, ethnic group, language religion , sex , political or other 

opinion, national , ethnic or social origin , property ,disability , birth or other 

status and the state carries the duty to ensure that children are protected in 

this regard.73 The other principle is that of participation dealt with below. 

 

Reporting, pre-trial , trauma and court psychology of children  

 

[78] The cognitive and emotional development of a child need to be accounted 

for by  courts. The courts should take into consideration that the child is less 

                                                 
66 Record p. 918, quoting Minister of Welfare v. Fitzpatrick  2000(3) SA 422 CC pf.17. 
67 Record p. 1224. 
68 Record p. 919. 
69 Record p. 919 – 929;  p. 1056 – 1058 and the case of Sonderup v Tondelli  2001(2) BCLR 152 pf 27 – 30 , and M v 
The State as quoted in which the cases of De Reuck  and Sonderup were approved; Record p. 1221. 
70 Record p. 1222. 
71 Record p. 1061. 
72 Record p. 1222. 
73 Record p. 1063;  
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developed than an adult74 to withstand the pitfalls of trial procedure, 

inclusive of cross-examination .75 In terms of the principle of participation,  

children should be afforded the opportunity to participate in a meaningful 

way76 in the criminal procedure and be allowed to express its opinions and 

views. 

 

[79]  It is generally accepted that the extent and reporting of sexual abuse of 

children have increased dramatically during the last decade or more and 

there is an exceptionally low rate of convictions.77 Section 170A is a 

provision of general application and the species of sexual offences should 

thus not be elevated to any legal uniqueness or preference. 

 

[80] The abuse usually takes place when the child is of an age when the 

unappropriateness of the act is  not known to the child, the adult takes 

advantage of the desire of the child to be accepted and trusted and the act 

usually takes place in secrecy. The adult uses its authority to threaten or 

mislead the child to be subjected to sexual activity and the child might feel 

responsible for the occurrence of the activity.78 

 

[81] The child may be traumatized physically79 , psychologically80and by loss of 

the support and assistance of third persons and material and other comforts81. 

The child witness who discloses circumstances, usually to persons foreign to 

                                                 
74 Record p. 1065. 
75 Record p. 764; p. 938 – 939; p. 942. 
76 Record p. 1064. 
77 Record, p. 793; p. 1744. 
78 Record p. 879; p.934; Maleszyk , Crimes against Children, p.2‐2. 
79 Record p.637. 
80 Record p. 637 – 638. 
81 Record p.638. 
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the child 82, may feel responsible for any deprivation of means in the 

family.83 Disclosure of an incident is a dynamic event which rather develops. 

It is gradually experienced by the child through the main stages of denial, 

tentative disclosure, active disclosure, withdrawal and  reconfirmation.84 

 

 [82] Sexual violence in general and rape in particular constitutes a humiliating, 

degrading and brutal invasion of the privacy, dignity of the person of the 

victim , especially with children who are usually totally vulnerable and 

defenceless.85 

 

[83] The child may suffer sequelae of childhood trauma which may give rise to 

risk-taking behaviour, anxiety disorders, mood disorders, substance abuse, 

impaired personal relationships, difficulties in parenting, suboptimal 

educational and occupational functioning and related increased physical 

illness.86  Not only may the child feel threatened as to its personal safety but 

may also experience feelings of embarrassment, isolation, rejection and 

stigmatization.87 Children tend to internalise certain messages which can 

change their perception of their interaction with other people, which may 

lead to the child not being seen in proper perspective of what can reasonably 

be expected of the child at that particular age.88  

 

 

 
                                                 
82 Record p. 1229. 
83 Record p. 638;  p.693; p. 780;  p. 1228. 
84 Record p. 881; p. 940. 
85 Record p.692 as quoted in S v. Chapman 1997(3) SA 341 (SCA)  344 – 345; Record p. 1228. 
86 Record p.638; p.693;  p. 769. 
87 Record p. 807;  p. 860 – 865. 
88 Record p. 865; p. 879. 
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Testimony in court  

 

[84] The constitutional imperatives, with regard to the physical safety and 

integrity of every person, which was recognised even before the 

Constitution, as entrenched in the latter89 inclusive of the right to equality 

(which is regarded as a core constitutional right) 90 and non-discrimination, 

also binds the judiciary.91 It is accepted that there are different and several 

levels and forms of differentiation which are to be dismantled to prevent the 

creation of additional patterns of disadvantage.92 It is accepted that 

categories of discrimination may overlap and that it may affect, especially 

girl victims of sexual violence.93 The Constitutional Court requires a change 

of mindset of the sentencing courts to take appropriate cognizance of the 

normative framework of the Constitution, including children’s rights.94 

 

[85] The child is foreign to court and court proceedings and  the court 

environment should become more child witness-friendly and standardized 95. 

It is accepted that the intention as per the submissions is that the justice 

system  should  develop towards full child-friendly testimony infrastructure 

and same is supported.96 

 

 [86] Testifying in court require specialized skills and personal attributes, 

vocabulary and grammar to express oneself, etc. Unfortunately most sexual 

                                                 
89 Record p.695 , Section 12(1)(c)  of the Constitution and the related personal rights in Sections 10, 11, 12, 9, 14. 
90 Record p. 699. 
91 Record , p 698; p. 1060. 
92 Record p. 700. 
93 Record p. 700A ‐ 701 . 
94 Record p. 1061. 
95 Record p. 630; p. 1744. 
96 Record p. 642;  p. 820; p. 1079; p. 1266. 
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abuse trials focus on an event or a history of incidents rather than on the 

difficult demands that the process places on a young victim’s intellectual, 

social and emotional skills.97  

 

[87] The decision by a child to give evidence in open court should be respected, 

albeit with the assistance of a trained professional.98 In particular the choice 

should be left to the child to attend any sentencing procedure and be assisted 

a suitable professional having been involved in the case99 and it is accepted 

that a child testifying without a support person may be traumatized.100 

 

[88] The child may become anxious or frightened by seeing the perpetrator.101 

Children may suffer secondary victimisation as a result of having to testify 

against their abusers.102 It is accepted that the child may fear a face-to-face 

confrontation with the accused.103 

 

[89]  The confrontational aspect of the adversarial system in the “courtroom 

contest “  may create anxiety associated with fear of perceived consequences 

which may influence the quality of evidence as to quality and accuracy and 

may create confusion.104 It is in principle accepted that the adversarial trial 

procedure can be insensitive and sometimes unfair to the needs of children 

where adults prescribe the rules and procedure.105 . The system has been 

devised for adults and has not properly taken care of the position of the child 
                                                 
97 Maleszyk, Crimes against Children, p.6‐2. 
98 Record p. 640; p. 1064. 
99 Record p. 642. 
100 Record p. 1250. 
101 Record p.630; p. 1229. 
102 Record p. 1209. 
103 Record p. 1232. 
104 Record p. 846; p. 928; p. 936; p. 1250. 
105 Record p. 1231; p. 1744. 
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witness in the judicial system.106There is a growing body of literature 

documenting the  trauma suffered by the child witness having to testify in 

court.107 

 

 

 

Intermediary 

 

[90] The intervention of the court to appoint an intermediary where, procedurally 

shielded,  children can give evidence, is accepted.108 It is admitted that the 

appointment is discretionary and subject to the requirement of “undue stress 

and suffering”109 and that many children do not have the benefit of testifying 

through an intermediary110. The principles set out in the matters of S v. 

Stefaans111 and S v Booi112 are accepted with regard to the threshold of stress 

and suffering. In addition hereto the accompanying principles laid down in K 

v Regional Magistrate’s Court113 are similarly accepted as well as the 

sentiments of Schwikkard114 . It is accepted that the intermediary may be 

unknown to the child witness 115 and that its only duty is to properly and 

accurately convey the child witness’s evidence by rendering the general 

                                                 
106 Record p. 1744. 
107 Record p. 1231 as well as the various attachments and reference works referred to by the parties and amici 
curiae during the proceedings in the High Court and forming part of the this record; see also the American matter 
of Maryland v Craig 497 US 836 at 855 as quoted. 
108 Record p. 640. 
109 Record p. 1241. 
110 Record p. 1250. 
111 1999(1) SACR 182 (C). 
112 2005(1) SACR 599 (BG). 
113 1996(1) SACR 434 (E). 
114 Record p. 1107 as per footnote 100. 
115 Record p. 1240. 



39 
 

import thereof. 116Although giving evidence through an intermediary may 

not completely prevent trauma to the child witness, the trauma is 

significantly reduced and the constitutional rights of the accused limited as 

little as possible. 117  

 

[91] Facilities like i.e  placing a screen between the child witness and the 

accused/ transmission of child’s testimony by closed-circuit television/ 

video-taped interviews and other modes of protecting the child witness of 

having to face the accused, either have been in practice for many years or 

could be considered in addition to present facilities subject to the necessary 

checks-and-balances being applied in the amendment of legislation.118 

 

[92] The court system is traumatizing to the child.119 It is accepted that the court 

can take judicial notice that testifying in court is more traumatic to a child 

than to an adult. 120A multi-disciplinary team should be involved with the 

child from the beginning of an investigation in matters concerning the 

child.121 

 

Dignity of child 

 

[93]  Children experience difficulty when giving testimony in public, especially 

witnesses of sex abuse. The child should be allowed to testify in manner by 

                                                 
116 Record p. 1240 and the case quoted : S v Motaung 2007 (1)  SACR 476 (SE) at pf 7. 
117 Record p. 1110. 
118 Record p. 646; p. 1065. 
119 Record p. 633;  Record p. 768; p. 1229. 
120 Record p. 722;  p. 929. 
121 Record p. 648; p. 702; Record p. 708  and 720 – 721;  p. 791; p. 934; p. 1065. 
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which such child’s dignity is protected and its vulnerability recognised so as 

to enable the child to participate in a meaningful way.122 

 

Communication difficulties of children : special reference to language 

 

[94] The language of children and to children does not always convey the 

message intended123 and that certain children will have to be assisted by 

trained professionals. Adults often find it difficult to converse with 

traumatised children.124 Children have difficulty in inter alia not omitting 

certain information, linking related information and events, giving a detailed 

description due to lack of vocabulary, having difficulty in being specific, 

difficulty with regard to quantities, time, measurements, age and with 

expressing feelings, intentions, perspectives.125Neglected children might 

suffer from a verbal disadvantage and may have a inadequately and limited 

liability.126 In forensic context the child is at times confronted by difficult 

language which is either too complex or too abstract127 to attract a 

meaningful response, especially in the court language utilised which may 

result in the child appearing to unreliable.128 Misunderstandings can occur 

which can affect the outcome of the trial.129 Also the format and semantics 

of questions to the child may render response difficult or totally 

impossible.130 Impatient or misplaced effort to prompt a child witness to 

answer meaningfully might leave the child appearing inconsistent or 
                                                 
122 Record p. 1083. 
123 Record p. 1278 – 1286;  
124 Record p. 1744. 
125 Record p. 933. 
126 Record p. 688; p. 934 – 935. 
127 Record p. 1073. 
128 Record p. 831A  
129 Record p. 857; p. 935 – 938; p. 1080. 
130 Record p. 928; p. 934. 
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unreliable.131 It is traumatic for a child to be questioned in a hostile 

environment132 about emotional and intimate matters and same can lead to 

inaccurate testimony.133 Furthermore the child can be subjected to an 

interpreter when the child’s home language is not that of the court.134 

 

 

 

Credibility of children 

 

[95] Children do not lie more than adults and are capable of giving accurate 

accounts of their experiences135. Children  can usually remember more than 

reported136 or testified 137and usually require an adult with a certain expertise 

to refresh their memory with selected questioning.138 Children might 

experience difficulty in remembering certain peripheral details such as dates, 

times, etc.139 It is accepted that children subjected to stress may be less 

accurate than others having been subjected to a relaxed 

environment.140Children subjected to stress or strange environment might 

adapt less effective strategies of response during testimony.141Children also 

most of the time react differently from adults in certain situations.142 

Indications of unreliability in testimony with adults, may in the case of 

                                                 
131 Record p. 930. 
132 Record p. 1229. 
133 Record p. 1072. 
134 Record p. 1079 – 1080. 
135 Record p. 794 – 795; p. 800; p. 930. 
136 Record p. 930. 
137 Record p. 932. 
138 Record p. 931. 
139 Record p.634. 
140 Record p. 808; p. 1230. 
141 Record p. 810. 
142 Record p. 929; p. 1080. 
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children be attributed to age, stage of development and pattern of conduct.143 

Evaluation of a child as if a “miniature adult” contains serious risks in 

judgment and can amount to gross error and consequential injustice to the 

child.144 All countries using the accusatorial system have enacted specific 

exceptions to normal criminal procedure to accommodate children.145 

 

 [96] The lapse of time can have a negative influence on the memory of the child 

especially where months have lapsed before the case is heard.146 

 

[97] Re-trial has a negative effect on children because inter alia a child may think 

that it committed a wrong during the previous hearing.147 

 

[98]   A child should be seen and heard148 and no statement of abuse should ever 

need to be tested by having a medical practitioner examine the child’s 

genitalia. Both the statement and the doctor’s report are invaluable to 

complete the multidisciplinary process.149 

 

[99] The court should assess the competency of mentally handicapped witnesses 

to give evidence, them thus being afforded the opportunity to give evidence, 

especially with regard to their abuse. All mentally handicapped persons , 

should be afforded the assistance of an intermediary150. 

 

                                                 
143 Record p. 939; p. 941; p. 1230. 
144 Record p. 929; p. 950. 
145 Record p. 936. 
146 Record p. 801; p. 1073. 
147 Record p.630 and argument on 632 – 633. 
148 Record p. 1064. 
149 Record p. 791. 
150 Record p.635 – 636. 
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Lack of procedural and other mandated state support and deficiencies 

 

[100] The mandated assistance afforded by the provisions of  Sexual Offences Act,  

should become operative and be executed with regard to assisting 

complainants in sexual offence cases by way of providing trained medical 

and other related services.151  

 

[101] Involving the child’s caregivers in counselling is preferable in order to detect 

and deal with delayed sequelae152  as well as with regard to circumstances 

where a conviction of the perpetrator is not obtained.153  

 

[102] The rights of children are frequently seriously neglected in society and the 

guilty of violating the innocence of children must face the wrath of our 

courts.154 The principles of Section 28 of the Constitution should  strictly be 

adhered to with regard to the child’s constitutional protection against 

maltreatment, neglect, abuse and degradation as also mandated by the  

United Nations Convention and other international instruments to eradicate 

violence against children.155  

 

[103] It is accepted that a child witness has the right to be treated and protected 

with care, expertise and avoiding as much trauma as possible.156 If the 

                                                 
151 Record p. 641. 
152 Record p. 1065; p.1230. 
153 Record p. 640A; p. 1230. 
154 Record p. 951; p. 960. 
155 Record p. 694 quoting S.v.P  2000(2) SA 656 (SCA)  at 13;  Record p.696 ;  Record p. 704A – 707; p. 1061 ‐ 1063 
re “International Law” and the reference to S v Makwanyane 1995(3) SA 391 CC  pf 35; p. 1065 – 1070; p. 1225 – 
1227. 
156 Record p. 952 – 953. 
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continuous systemic deficiencies157 of governmental structures in the justice 

system are considered, all aspects mentioned per supra indicate that an in 

toto perspective is required with regard to the child witness, failed by the 

state.158The cases of the Appellants render striking examples of the problems 

inherent in the present criminal justice system, as to the lack of assistance, 

equipment and expertise.159 

 

[104] The overall costs and national expense are evident and could affect several 

generations.160 

 

 [105]  Trained professional assistance is to be given to a child giving evidence161 

and the serious shortage of support systems is recognized.162 

 

[106] The National Prosecution Authority  has a duty in terms of its constitutional 

mandate, the Bill of Rights and other international and national demands and 

in particular the National Prosecuting Act [NPA]163, to see to the protection 

of the child involved in the criminal justice system. Furthermore that the 

NPA  is making attempts164 , inter alia as part of public administration165 

and through diverse governmental  and non-governmental agencies166 to 

investigate, execute research, employment and training  of personnel, 

perform identification of clients and needs, devising prosecution policy , 

                                                 
157 Record p. 1052 
158 Record p. 961; p. 1078; p. 1743. 
159 Record p. 1055. 
160 Record p. 638. 
161 Record p. 646; p. 722;  p. 793; p. 1235. 
162 Record p. 694; p. 934. 
163 No 31 of 1998. 
164 Record p. 951. 
165 Section 195(1) of the Constitution. 
166 Record 292 – 294. 



45 
 

analysis of demands on the criminal judicial system , the operation and 

planning of specialised dedicated courts167.  Above it is recognised that the 

NPA should see to the preparation of witnesses, especially children and be 

concerned about the decrease in specialised services, to address any plight of 

the child victims and witnesses in terms of a range of provisions and internal 

programs 168and that its mandate is to continue to do so in future according 

to its declared lawful strategy and mission, as, inter alia , per the affidavit of 

the Acting National Director of Public Prosecutions.169 

  

[107] The concerted team effort170 of the Department of Health as to  specialised  

expertise selectively in especially the fields of psychology and psychiatry, 

the problems relating to the non-preparation of child witnesses for giving 

testimony and  the dilemma of unqualified intermediaries are recognized. 

 

[108] Furthermore the encouragement, development and promotion of suitable 

tertiary educational centres where child and adolescent forensic health can 

be studied so as to allow for representivity of qualified professionals with 

regard to issues concerning the child are taken  note of .171 

 

[109] Recognition is given to the goal that national co-ordination of all 

government departments, non-governmental agencies172  and all other 

stakeholders concerned, should take place and be joined and mobilised in a 

national mission and action to stabilise, execute , implement and devise 

                                                 
167 Record 298 – 303; p. 821. 
168 Record p. 307 and further. 
169 Record p.206 referring to Record p.290 – 358.  
170 Record p. 951. 
171 Record p. 642. 
172 As per submissions of the various amici curiae in the High Court and the Constitutional Court. 
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functions and services to take care of the child witness in all aspects 

concerning it in the criminal justice system.173 

 

 [110] The criminal justice system was and still is presently ineffective to address 

family violence which intensifies the subordination and helplessness of 

victims  and is in need of the mandated constitutional protection.174Systemic 

defects in regard to a trial , including inter alia the medical examination, the 

installation and maintenance of court equipment , etc add to the disservice to 

the community and inflict a serious injustice on the child witness.175 

 

 [111] There is a duty of the state to protect the public against violent crime, in 

particular with regard to children and the latter against secondary trauma, 

inclusive of any trauma suffered during testimony.176 The state is to provide 

an infrastructure providing for the protection of the child as envisaged by 

Section 28(2). 177It is accepted that the state to a large extent fails in its duty 

to protect the child in the justice system178 and is well aware of the 

defects.179 Furthermore it is accepted that failure by the state to comply with 

its constitutional duties will result in continuation and perpetuation of 

violence against children, resulting in physical, mental and spiritual adverse 

consequences, inclusive of a justice system perpetrating such trauma.180 

 

                                                 
173 Record p. 643; Record p. 753 – 754; p. 1230. 
174 Record p. 691 as quoting  S v. Baloyi 2000(2) SA 425 (CC); Record p. 916; P. 1230. 
175 Record p. 961; p. 1075 – 1077; K v Regional Court Magistrate 1996(1) SACR 434 (E) at 443G. 
176 Record p. 698; p. 918; p.  1219;  
177 Record p. 918 quoting Government of the RSA v Grootboom 2001(1) SA  46 CC; Bannantyne v Bannantyne 
2005(2) SA 363  CC.  
178 Record p. 951; p. 1075 – 1077. 
179 Record p. 960; p. 961 ‐ 971 
180 Record p. 702. 
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 [112] Despite and in view of the above, the statutory provisions relating to the 

child witness cannot be considered in isolation.  Effectivity or the lack 

thereof with regard to envisaged processes may aggrevate or alleviate the 

consequences of a limitation on the child’s rights.181 There is a 

jurisprudential challenge as to rectifying the dispensation for the child in the 

criminal procedure and it should not be forsaken due to the daunting task it 

represents. 182 The court is however not the legislature.183 

 

[113] Consideration should be given to alternative procedures in the criminal 

justice system with regard to cases where children are victims and 

witnesses184 , especially in the confrontational milieu with which the child is 

confronted. 185Although there is a vast principled difference between the 

accusatorial and inquisitorial systems of judicial procedure, precluding the 

one simply being substituted for the other,186   it is submitted that the 

possibility of introducing suitable aspects of the inquisitorial system into 

child case procedure, should be investigated. It is necessary and prudent to 

thoroughly and scientifically investigate other forms of receiving and 

challenging such evidence, other than by way of procedural confrontation , 

be it direct cross-examination or otherwise, since the adversarial procedure 

may impede truth-finding.187 A new judicial dispensation with regard to the 

child’s testimony has become imperative and tentative reports and 

professional opinions in this regard had been published.188 New methods of 

                                                 
181 Record p. 961. 
182 Record p. 962. 
183 Record p. 962. 
184 Record, p.643 – 644; p. 915 
185 Record p. 1230 and the quotation from S v. Manqaba 2005(2) SACR 489 (W). 
186 Record p. 423 – 426. 
187 Record p. 952 – 953; p. 1072; p.1230; p. 1276. 
188 Record p. 961; p. 1051; p. 1073; P. 1230; 
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testing the credibility of the child witness must be investigated.189 Children, 

especially the very young, are more susceptible to stressors than adults and 

do not possess of the developed social skills to suitably deal with same.  In 

the aid of justice they should therefore be treated differently.190 

 

[114] In conclusion , the argument set out in paragraph 139 as quoted191  together 

with the first part of paragraph 41 and the suggested resolve in paragraph 42 

of the submissions (the first two sentences)192 are accepted,  affirming the  

right of the accused to a fair trial in harmony with the rights of the child.   

 

[115] It is generally accepted that the experience of participants in the criminal 

justice system is  highly unusual and often traumatic.193  The single purpose 

of a trial is the quest for the truth. If one is to take into consideration that 

apart from viva voce evidence as such, witnesses are the bearers of the 

message to explain documents and real evidence in court, it is abundantly 

clear how important the witness is. Witnesses are the source of information 

in any trial, play a pivotal role in the trial procedure and is the single most 

crucial asset of the prosecution in its offensive against crime and the 

protection of the public. Without the assistance of witnesses , a trial would 

be futile.   

 

[116]This is also the case with children. They are equally important (and most of 

the time of vital importance due to the nature of the cases in which the child 
                                                 
189 Record p. 1272; p. 1287 – 1289. 
190 Maleszyk, Crimes against Children , p.6‐1, including reference to the judgement of L’Heureux—Dube in R v L  
(D.O.) (1993) 85 C.C.C. (3d) 289 S.C.C.; Kagan, Adversarial Legalism, p.248 with regard to even the incapacity of 
some judges re child witnesses;  
191 Record p. 971 , pf.40. 
192 Record p. 971. 
193 Maleszyk, Crimes against Children, p.2‐1. 



49 
 

participates) to ensure a smooth and successful prosecution: irrespective of 

whether a conviction follows or not.194  The witness’s presence is 

jurisprudentially crucial to both. The witness is the voice and character of 

the public, the conscience of society – the product of the social environment 

which should be ultimately be tested on trial as to its truthfulness. The 

witness should be properly taken care of as citizen, an important contributor 

in the judicial process to establish and maintain law and order and uphold 

the constitutional values in our democracy. 

 

[117] From what was admitted and accepted above with regard to the case of the 

Applicant, as supported by the amici curiae and state departments,  the 

testimony of a (child) witness is to be effective so as to contribute 

meaningfully  to the prosecution. The substance of the requirements has 

clearly and systematically been admitted by counsel for the Appellants per 

supra , with ample reference to details of the factors and the relevant 

authority. Appellants will thus only here mention the compacted extract of 

the Applicant’s argument in summarized detail.  According to the Applicant, 

supported by inter alia  the amici curiae , the testimony  of the child must 

inter alia meet the following requirements : 

 

 

 

 [117.1] the witness must be present; 

 

 [117.2] the witness must feel comfortable in the court interior; 

                                                 
194 It is to be noted that the purpose of prosecution is not a conviction, but the search for and the finding of truth – 
whether the accused is found guilty or not. Both results must be based on the truth. 
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 [117.3] the witness must be prepared; 

 

 [117.4] the witness must be assisted by a support person; 

 

[117.5] the witness must understand the questioning;(intermediary 

option) 

 

[117.6] the witness must be understood; ;(intermediary option) 

 

 

[117.7] the witness must be treated with dignity(revealing intimate 

details and/or intimidation  in cross-examination); 

(intermediary  option) 

 

[117.8] the witness must not be unreasonably195 intimidated by the 

presence of any person or participant in court ;(part use of 

intermediary, the rest “shielding” by way of location or 

screening) 

 

[117.9] the witness must not be intimidated by the presence of any 

person or participant outside court or in daily life; 

 

[117.10] the witness must not be subjected to unreasonable delays; 

 

                                                 
195 The term “unreasonably” is used as qualificator as fear of the accused , in the case of an untruthful witness, 
would in principle be accepted as reasonable. 



51 
 

 

[118] Apart from or in confirmation of what was learnt and accordingly admitted 

above with regard to the child witness, in summarizing generally, the child 

witness  is faced with basically the following negative factors associated 

with or caused by criminal justice functionaries from the police, doctors, 

social workers, support persons, prosecutors, interpreters, intermediaries, 

magistrates, etc  up to after trial care personnel 196: negligence towards 

witnesses, intimidation, inordinate delays , discomfort in waiting for hours at 

court, logistical problems like distance from court, cross-examination and 

more than often the nature thereof, strange court language, dress and interior 

etc.  During trials all these factors may cause stress and mental suffering to 

the witness.197 

 

[119]  On close scrutiny of the requirements above, it becomes clear that : 

 

 

[119.1] Requirements [117.1]  to [117.4]  and from [117.8] until 

[117.10] supra are the duty of the state and the prosecution ( the 

requirement in [117.8] relates to using a screen or some other 

shield in protecting the child witness and does therefore not 

concern this appeal in principle).  

  

There is a constitutional duty on the Applicant, the state and its 

governmental agencies to ensure the orderly, safe, systematic  

                                                 
196 The procedural and case facts of S v Phaswane and S v Mokoena  as summarized by Bertelsman J in the court a 
quo : Record p. 1725 – 1729 as per judgment.  
197 As per submissions  of the Applicant and amici curiae as set out in record of this Court and written argument of 
the Applicant filed in this matter and qualifiedly admitted as per supra. 
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and effective handling of witnesses and their testimony prior to, 

during and after court procedures and eventually at the end of 

the trial.  This includes not only ensuring their attendance at 

court when required , but in fact in comforting  and protecting 

them professionally when necessary in court environment, 

especially when one is to realize that such witness is legally 

obliged to so attend. In this manner not only should  the witness 

be properly taken care of as citizen and important assistant in 

the judicial process , but it results in another systemic 

contribution made to foster and establish law and order in a 

constitutional democracy. In this regard it is regrettable to note 

what systemic defects and lack of official support – if not 

negligence as to duty – are order of the day.  There are prima 

facie serious breakdowns in organization and  rendering of 

essential services in justice structures, resulting in inter alia  the 

lack of official support that witnesses, assisting the prosecution, 

should receive at all times relevant to the investigation and trial. 

The Applicant relates to all the duties cast on the governmental 

and state agencies and correctly so,  complains about the 

precarious position of the child witness, the  lack of support and 

assistance, the procedural neglect , etc  lawfully expected from 

the state and admits by implication that there are serious 

systemic deficiencies.198 This is particularly so during the trial 

when the child witness should be processed as expediently as 

possible to relieve stress and the prosecution of  the child’s 

complaint be rendered effective by way of ensuring that 
                                                 
198 S v Katamba 2000(1) SACR  162  on 183. 
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punctual  and  diligent procedure is followed. 199 It is just 

briefly noted here that making the appointment of an 

intermediary compulsory will not solve any of the above 

problems. 

 

 

[119.2] Only the three requirements [117.5] to [117.7] per supra 

involves the rights of the Appellants as regards the appointment 

of an intermediary and in particular only with regard to the 

incidence of judicial discretion. 

 

 

[120] Although  the Appellants in principle share the concerns and sentiments 

expressed by the Applicant by argument or via supporting affidavit or 

otherwise, inclusive of the international guidelines presented200, it is 

respectfully submitted, for reasons quoted herein,  that all the observations 

and facts stated, do not lend support to the argument  that any restrictive 

change should be made to the existing procedure as to the appointment of 

intermediaries as per Section 170A.  No justifiable ground is given or proof 

of any nature that the declared amendment has any nexus  with the problems 

sketched , nor that such amendment will deliver the necessary relief. In 

particular it is denied that the proposed amendments will render “guaranteed 

protection” 201 

 

                                                 
199 DPP submissions 2007, record p. 214 ‐ 226 
200 Record , p.250 – 261. 
201 Ibid, p. 237 [6.8] 



54 
 

[121] Much more study should enter the debate with regard to the different classes 

of forensic and other social workers and each and everyone’s duty and place 

in the system be established. 202 

 

[122] Our country is presently not prepared, ready and equipped (on the basis of 

the submissions alone) as to all relevant resources to accommodate the 

extensive budget and the consequential structuring required if the order is 

confirmed and the mandamus upheld. It is seriously doubted whether the 

DPP can even implement support structures and functionaries in terms of 

existing legislation or whether it could even bring about the extensive 

development plans submitted during 2007.  There is no substantial proof or 

even prima facie indication that a concerted restructuring approach has been 

put in place and is in operation.203  

 

[123] There is a dear obligation on the state to provide victims and witnesses the 

necessary support and assistance to ensure the facilitation of justice before 

and during trial. Due to worldwide demands for such aid in the criminal 

justice system, international and national bodies have been formed not only 

to render the necessary support, but in fact to play an influential role in 

ensuring that international and national governing entities passed the 

required suitable policy and legislation. However these laudable, but rather 

idealistic plans more than often gets shelved or abandoned due to lack of 

resources. 

   

                                                 
202 Article K .C. Faller, p.4‐6 
203 Affidavit Deputy Director of DPP , 2007 , record p. 290 – 344. 
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[124] Judicial  rules and procedure require that the safety of witnesses and their 

protection against harassment, publicity and intimidation,  be balanced 

against the fair trial rights of the accused. 

  

[125]  It is part and parcel of everyday life and inescapable as pertains a trial. 

 

[126] Logically following this notion, is the fact that the criminal justice system is 

based on  the reality that the accuser must not only have its day in court, but 

in fact also come to court to make its accusations. It is a sine qua non. 

 

[127] The adversarial judicial system is in essence founded on oral testimony by 

which evidence of disputed facts is given by witnesses viva voce . The ratio 

of this system of testimony being that evidence is adduced before  an 

unprepared judicial officer , which is to establish the facts of the matter, in a 

virtually single continuous hearing. 

   

[128] Cross-examination of adverse (child)witnesses is used to optimally  “purify” 

the evidence to expose unreliable, untrustworthy, speculative, dishonest, 

mistaken and inaccurate testimony. Viva voce oral testimony places onerous 

demands on witnesses with regard to events of the past (recent or long ago).   

 

[129] Justice is thus duly concerned with  the stress experienced by the child 

witness and any psychological damage that might ensue. Although studies 

have shown that adverse effects usually disappear after lapse of time, the 

risk thereof must always be in the mind of the presiding officer and cannot  

simply  be discounted in considering the interests of the child during 

criminal trial procedures.  
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[130] Although it is generally accepted that child victims dread having to “face” 

the accused  since such meeting can revive traumatic memories, hurt and 

despondency, irrespective of the age involved, it is also to be noted that this 

is not the only reason to fear  the accused. Many alleged child victims are 

reluctant or refuse to meet the accused face to face because of their 

awareness as to the falsity of their evidence, which was either devised by 

themselves (for more than one reason) or concocted by persons around them 

at the time of the complaint. Avoiding sight of the accused thus has more 

causes than only fear, similar to that of adult witnesses. 

 

[131] We have recognized , for example , that face-to-face confrontation enhances the accuracy of 

factfinding by reducing the risk that a witness will wrongfully implicate an innocent person. 

......(“It is always more difficult to tell a lie about a person ‘to his face’ , than ‘behind his 

back’).....The face-to-face presence may unfortunately , upset the truthful rape victim or abused 

child; but by the same token it may confound and undo the false accuser, or reveal the child 

coached by a malevolent adult....We have also noted the strong symbolic purpose served by 

requiring adverse witnesses at trial to testify in the accused’s presence..........There is something 

deep in human nature that regard face-to-face confrontation between accused  and accuser as 

‘essential to a fair trial in a criminal prosecution ‘ “204  

 

[132] The overall testimony viva voce in court however generally is accepted to be 

distressing to the majority of child sexual abuse victims.  

  

[133] In playing such vital role in the criminal justice system and more than 

frequently with regard to serious offences, child witnesses should indeed 

receive concerted support and procedural protection within the criminal 

justice system, to render them effective and less traumatized witnesses. The 
                                                 
204 Miller, Prosecution and Adjudication, p.1057and reference therein to the Coy case 487 US  at 1019‐1020 and 
Pointer v Texas 380 US 400, 404. 
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lack of such support and trained expertise can neither be blamed nor be 

replaced by amending the CPA as per the order of Bertelsmann J. 

 

Proposal as to a new standard for cross-examination of a child 

 

[134] A  further stressor during oral testimony viva voce by the child witness, 

originates from the exploratory and demanding nature of cross-examination.  

It is argued that,  inter alia,  the sometimes aggressive approach and  

disclosure of intimate details of the witness, especially in cases of sexual 

abuse, humiliate and  instil fear in the young procedural participant, resulting 

in a refusal to testify or in damaging reluctance, rendering the evidence 

ineffective and questionable. 

 

[135] It is the duty of the presiding officer to ensure the facilitation and smooth 

running of the trial procedures , inclusive of controlling the atmosphere and 

comfort of all participants: 

 
“The trial judge is the ultimate arbiter , of course, in controlling irrelevant and abusive cross-

examination of children (quote) ..It is my view that , in the case at hand as well as  in other cases 

involving fragile witnesses such as children, the trial judge has a responsibility to ensure that the 

child understands the questions being asked and that the evidence given by the child is clear and 

unambiguous. To accomplish this end, the trial judge may be required to clarify and rephrase 

questions being asked by cousel and to ask subsequent questions to the child to clarify the child’s 

responses. In order to to ensure the appropriate conduct of the trial, the judge should provide a 

suitable atmosphere to ease the tension so that the child is relaxed and calm.   ...............I find that 

the trial judge in this instance did nothing more than ‘ intervene for justice to be done’”.205  

  

                                                 
205 Maleszyk, Crimes against Children, p.9‐12 to 9‐13. 
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[136] Apart from the right and duty of the presiding officer to control the cross-

examination as permitted to in terms of the CPA  and which affords the 

bench sufficient clout to protect any witness for that manner, those 

protective provisions could be suitably amended to particularize the nature 

of the protection. 

  

[137] In particular it is suggested and so submitted that the CPA could be amended 

to include specific rules and guidelines as to the manner in which cross-

examination should take place with regard to a child witness.  Such 

standardized control can be effective in the same manner that the notional 

standard of the “reasonable man” has served and still so serves,  our trial 

system. 

 

[138] There exist no reason why the normal and reasonable standards and 

conditions of reasonable parental disciplinary approach, inclusive of suitable 

language ,  cannot be applied as yardstick in court proceedings. 

 
“Simply put , the premise is that if attitudinal change cannot be ensured  , then at the least 

,mechanisms can be implemented to encourage practitioners’ behavioural change. These include :  

 

....Judges’ discretion directed with clearer guidance on its exercise.”206 

    

[139]  The concern as to the humiliation and embarrassment suffered by the child 

to speak in public, especially about sexual matters, is  a pressing one.  

However one is to realize (and in a certain way the child as well) , that such 

humiliation and embarrassment form part of real life and will always 

accompany the person finding itself in the midst of a trial and life crisis. 

                                                 
206 Easteal , Balancing the Scales, p.210. 
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[140] Since our  daily life is riddled with legal relations and conflict, it is to be 

commonly recognized that every person, irrespective of age , will at some 

stage or more come into contact with the reality of the court and its 

environment. 

   

[141]  Although we are protective of children in general and weary (even 

inherently so) of the paramountcy of the rights of children, it is futile to 

think that we will be able to rid the child of these realities of life, inter alia 

by legislative amendment as ordered.  

 

[142] As long as our protection of children simultaneously has the purpose of 

instilling respect (not fear) for the law and authority, they will be suitably 

prepared for adult life as should be.  

 

[143] It is to be noted that the child complainant or witness of today, might 

become the accused of tomorrow, and in that capacity claim the now 

affected applicable constitutional rights. It is also to be noted that certain 

adults over the age of eighteen lacks the mental structure to deal with court 

whereas certain children of the older age can quite easily deal with court 

procedures.  It is also suggested (but not argued now) that the  elderly might 

be entitled to be regarded as vulnerable witnesses. 

    

[144] From breeding  respect for the law, logically follows the knowledge and 

perception of the places and rooms where law is practiced and operates, 

namely the conventional over-powering and sometimes pompous nature of 

court buildings and in particular , the court room facilities. The interior of 
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court rooms  can be upsetting and depressing, not only to children, but also 

to adults. Children are generally intimidated, frightened and confused by the 

appearance of court personnel in unfamiliar court attire , the “strange” 

language used,  the presence of public in court and the confrontation with 

the accused. 

   

[145] These factors may create irrational fear and aversion in the child witness , 

seriously affecting the demeanour and quality of evidence of the witness.  

When one is to further consider the fact that the child is expected, on being 

called out, to , albeit accompanied or assisted by an adult, sit and remain 

isolated from its peers, it needs no imagination to think what images may 

rush through the mind of the child witness.  

 

[146] Again, one has to recognize that courts will in essence always be with us and 

be architecturally structured more or less as formal institutions to 

commensurately merge with the surrounding city,  adapted from time to time 

as the time goes by.  This is an universal phenomenon. 

 

[147] However , apart from the fact that the children will have to learn to 

appreciate the architecture and purpose of court buildings, there is indeed 

much to say and to be suggested to design  court environment, suitable and 

“child witness friendly”. This can be achieved  by way of different and 

alternative, informally decorated court rooms and suitable, not substantive, 

adaptation of the court procedure.  

 

[148] In this way not only is the paramountcy of the rights of the child  tangibly 

re-affirmed and established, but due recognizance is given to the rights of 
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the child to be on, so to speak, equal footing (equality of arms) with the 

accused.  This is submittedly a further enhancement of the environment in 

which the child is to lend assistance, facilitating and allowing for  the purest 

and least impaired form of testimony and cross-examination possible in 

relation to a particular child witness, as the case might dictate. 

 

[149] Another pressing concern and additional stressor to the child, is the 

inordinate and lengthy delays encountered by all witnesses, but in particular, 

the child witness. It is recognized that this stressor is caused by the seriously 

regrettable backlog in and overburdened court rolls due to many factors , 

like for instance the shortage of facilities and trained professionals.  

 

[150] This is however a systemic defect and cannot be blamed on the operation of 

the provisions of the CPA or be resolved by the relevant amendments under 

application to be confirmed.  The rights of the accused cannot be 

compromised on the basis of  the incompetency or even negligence of state 

agencies, not performing in terms of the dictates of law.207  

 

[151] All measures should be taken to resolve the conditions pertaining to our 

criminal justice system.  Although the Appellants in principle have 

sympathy with the sentiments of Bertelsmann J as to the mandamus ,  it is 

respectfully submitted that the added burden contemplated by the order of 

the High Court, especially with regard to the obligatory employment of 

intermediaries and the vast additional related training and facilities , is 

                                                 
207 Government  of the Republic of South Africa v  Grootboom 2000(11)  BCLR  1169 (CC)  
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simply not practical , nor possible in the present dispensation of our criminal 

justice system.208 

 

[152] Emotional problems suffered by children subjected to court proceedings, 

may result in the child witness breaking down in the witness box, unable to 

continue.  Some child victims are left with feelings of resentment, frustration 

and even guilt. These concerns and sentiments also attach to other children 

experiencing or witnessing criminal events. 

 

[153] There is no doubt that the stressors referred to above, certainly impair and 

may even inhibit,  the child witness rendering  a full or coherent  account of  

any particular incident,  leading to the prosecution. On the other hand it is to 

be stated that much of the problem lies outside the ambit of the CPA,  is to 

be dealt with by the state and cannot be blamed on the affected provisions of 

Section 170A, nor be relieved by removing same. 

  

[154] It is to be realized that until, perhaps,  a totally different criminal procedural 

code is introduced (like for instance the inquisitorial system) , the 

conditions, at least as contemplated by the Constitution and the  CPA at 

present, will always be with us – and with each and every child, whether 

witness or not.   One is to adapt to these realities and introduce measures to 

ameliorate conditions for all participants in the criminal justice system – not 

only for the children, although the children as being vulnerable witnesses, 

should be given special care and attention. 

  

                                                 
208 Bannatyne v. Bannatyne 2003(2) BCLR 111 (CC) 123 
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[155] Measures have been introduced to minimize the impact of these stressors.  

Screens, live television links from an adjacent room to the court and the use 

of intermediaries have been introduced. A further modern development is 

also the utilization of a video-taped interview to replace the child’s 

examination in chief.  

 

[156] All these steps represent efforts to lighten the burden of the child or 

vulnerable witness in court proceedings and to enable such witness to make 

an effective  contribution to the search for justice. 

 

[157] As many witnesses are to experience high levels of stress when giving 

evidence, the possible effects of stress on the quality of testimony becomes 

important. Scientific research shows the detrimental effect  stress can have 

on the memory, capacity to retrieve  and processing of information of the 

child witness, inter alia in the ability and willingness to identify a suspect. 

   

[158] Similarly it is overall accepted that heightened emotional arousal disrupts 

the cognitive and communication skills of the child witness, leading to less 

complete descriptions of past events and an increase in errors and 

inconsistencies. 

   

[159] Court-related anxiety may also render witnesses vulnerable to suggestion, 

following the interference with the retrieval process.  It is claimed that 

anxiety may inhibit sexual assault victims from telling their stories under 

certain conditions , such as facing an accused. It is claimed that  the latter 

causes a distraction, leading the child witness not being as attentive as it 

should be. 
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[160] It is also accepted that memory deterioration can take place due to various 

factors, like for instance extended delays. However it is submitted that these 

difficulties cannot be overcome by the intervention of an intermediary – let 

alone an obligatory one : the latter is only the transmitter of the general 

purport of a question and is not permitted to , so to speak , “counsel” the 

child witness to revive memory or encourage testimony. 

 

[161] Added hereto is the difficulty arising from psychological and circumstantial 

factors which can induce child witnesses to  forget important details over 

time as a conscious effort is made to “forget” , the so-called “motivated 

forgetting”, especially in childhood abuse cases.  As a result obtaining 

testimony at the earliest possible stage is likely to provide the most reliable 

information, an avenue presently rendered very difficult by  systemic 

deficiencies. 

     

[162] The additional risk of a witness’s original memories being contaminated or 

transformed by information received from third parties also increases as the 

delay between court proceedings continues. Due to delays , the child 

witnesses’s lives are put on hold at a crucial stage of their cognitive, 

emotional and social development. 

   

[163] The anticipated ordeal of giving evidence frequently overshadows 

everything else and often limits their ability to come to terms with what has 

happened to them, preventing them from continuing with their lives. 
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[164] When consideration is given to the stressors, difficulties and problems 

indicated as per supra, it appears that it is to be accepted that reality dictates 

that child witnesses will always be subjected to at least, the commonly 

known,  rather negative connotations associated with court proceedings – 

life long there appears to be no escape from it. 

 

[165] It is against the background of reality that it is submitted that , apart from 

shielding the child witness away  and “devoicing” the accused or its lawyer 

in relation to cross-examination, all the other problems raised  are systemic 

of nature.  If one takes into consideration that the child witness is thus 

inescapably vested as participant in any relevant proceedings before a court 

of law (as since modern times primordial ) and will always have to give 

evidence in one form or another, it is in fact the systemic defects , which 

should guide, counsel, support and protect the witness, through the 

conditions of reality, which in fact fails the child witness. 

 

[166] It is thus respectfully submitted that in the premise, the obligatory 

intervention and employment of an intermediary, especially lacking the 

resources and  environment of professional facility, cannot and will not 

relieve the child witness from the overbearing inescapable realities in which 

the criminal justice system is bedded. 

 

[167] Rather it is suggested that the state agencies explore and exhaust the 

facilitation contemplated in the CPA and other legislation and ensure that 

such provisions are properly adhered to. In terms of the CPA there is a 

wealth of technological equipment, professional counsellors  and adaptable 
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court space that can be used to hugely and constructively relieve the 

appearance plight of the child witness. 

  

 [168] Following from the above and in the premise it is similarly submitted that 

the phrase in Section 170A(1) ,  providing for the qualifying threshold  

standard as to the required stress-level of the child witness as “ ….undue 

mental stress and suffering…” , is in fact constitutionally applicable and 

valid.  

 

[169] The legislature has clearly accepted that any person, be it adult or child, 

giving testimony in court, is, inter alia , for one or more of  the reasons 

above , subject to some form of mental stress and suffering, due to the 

inescapable incidence of reality. 

   

[170] When such child witness enters the court proceedings to testify, it is 

consequently accepted (submittedly judicial cognizance applies as well) that 

the child will already be settled or burdened with a residue of , so to speak, 

“natural” stress, affecting any participant in court proceedings. What the 

particular provision therefore contemplates is the protection of the child 

witness when the natural stress level is exceeded and a level of “undue stress 

and suffering” is reached. 

  

[171] Generally children are of their very nature mentally very vulnerable and will 

obviously reach such level of stress very soon in proceedings, even before 

entering the witness box and of which evidence can be adduced in court for 

the appointment of an intermediary.  However there are also  children, and it 

may well be the minority, which by reason of their particular  upbringing, 
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background and psychological disposition, are  psychologically  perfectly 

prepared and equipped, not only to  withstand cross-examination and give 

effective evidence, but to do so without an intermediary in open court. 

  

[172] In this regard it should also be observed that the preparedness and 

psychological disposition of a child to give evidence in open court or be 

shielded from the accused and his lawyer, entirely depends on various 

factors, of which the difference in  age certainly plays an important role. 

  

 

[173] No person or for that matter, no child witness can escape the presence of 

some form of stress or mental suffering in regard to court proceedings, 

especially when entering the witness stand. It would  simply be futile and  a 

blatant disregard of day-to-day reality to so assume. This notion is even 

expressly or impliedly accepted by this Honourable Court in M v. The State 

in the qualificator  to the child’s enjoyment,  by the words : 

 

 
“…foundational to the enjoyment of the right to childhood is the promotion of the right as far as 

possible to live in a secure and nurturing environment free from violence, fear, want and 

avoidable trauma.”209 

 

 

 

[174] Furthermore it is respectfully submitted that the present wording of the CPA 

and in particular the provisions of Sections 170A(1) and (7) , adequately 

protect the rights of the child victim or witness vis-à-vis the accused , as well 

                                                 
209 CCT 53/06 as quoted in DPP  submissions 2007,  p.211 of the record. 
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as to simultaneously protect the constitutional rights of the accused with 

regard to the right to a fair trial, particularly in regard to the right to adduce 

and challenge evidence. 

 

 

 THE  CONCEPT  AND  CONSTITUTIONAL STANDARD:  

“PARAMOUNTCY” 

 

 
“A child’s best interests are of paramount importance in every matter concerning the child”210 

 

 

 

[175] It is no surprise that the Constitution gives paramount importance to the 

rights of children, not only because of public recognition, but from inherent 

and inborn appreciation and love as set out in the Introduction. This right  is 

given worldwide recognition in all civilized countries and entrenched in the 

major international instruments and many national state constitutions.  This 

eminent recognition of the child ,  affords special importance to the notion 

when interpreted in constitutional context.211 

 

[176] This constitutional right is also reinforced and given bureaucratic content as 

it is inherent in the right that there is a duty on the state to provide the legal 

and administrative infrastructure necessary to ensure that children are 

afforded the protection so required. 

 
                                                 
210 Section 28(2) of the Constitution. 
211 Parkinson, Australian Family Law in Context, p. 889. 
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[177] The question however arising is how to ascertain the rights of the child and 

how to give content and tangible meaning to a rather vague and abstract 

concept.  The task is furthermore made more difficult  as the concept is 

susceptible to many interpretations due to differences in cultural,family, 

religious, historical traditions and influences. It does not purport to 

contemplate a single dimensional unified concept of children’s rights as 

there can be no readily ascertainable answer resolving the inevitable 

tensions, conflicts and argument angles which can arise in every situation. 

 

[178] The respective concerns and interests are vague and not vey well delineated. 

Thus it is generally accepted that the “best interests” concept is only to 

provide a broad framework in which the entire range of major elements 

affecting children should be analysed and formulated. In B v M 212it was said 

that the “best interests” principle was not embedded in the Constitution  to 

be  unidimensional as there are inevitable tensions and conflicts that arise in 

each situation. The principle is used to provide a framework for addressing a 

range of major issues affecting children. It is a problematic concept and it 

will be well advised not to block the flexibility and the growth of law as 

values and ideas in respect of children vary over time and place.213 The 

concept of paramountcy operates in a number of ways assisting in “cross-

interpreting” and “intra-interpreting” the scope and purpose of Section 28 

and its subsections.214 

  

                                                 
212 2006(9) BCLR 1034 (W)  1066 ‐ 1069 
213 Second Edition Constitutional Service p.47‐31. 
214 Second Edition Constitutional Service p.47‐31, ‐33 , see Bannantyne case 2003(2) SA 363(CC) and Fitzpatrick 
case 2000(3) SA 422(CC). 
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[179] The concept thus embodies inter alia the definitions of “excelling all 

others”, the most advantageous” and “the most appropriate” with regard to 

the term “best” and “having a right, claim upon or share in” in regard to the 

term “interests”. The term “paramount importance” means “above scale of 

rank or authority” , “superior” and also “supreme”. The interests of the child 

are the pre-eminent amongst all other considerations.  

 

[180] But the concept and provisions defining same by no means declare it to be 

the  “sole” determinator or consideration in any given situation, nor does it 

mean that the court is entitled to make whatever order it thinks best for the 

child , regardless of other things.215   

 
“Third, section 28(2)involves a weighing up process of the various interests of children in order to 

decide what is the best for them. In addition , a child’s interests have a leg up vis-a-vis other 

rights and values. That said, it is important to remember that the Constitution does not say that a 

child’s interests are ‘paramount’. They are of ‘paramount importance’. Indeed , the case law 

recognizes that they can be validly limited.”216 

 

[181] The interests of the child are also not limited to those specified in the section 

as the concept of children is referred to in several instances in the 

Constitution.  There is  also no specific priority allocated to any of the rights 

mentioned.217 There are also inter alia the rights originating from the Bill of 

Rights , that of equal protection, human dignity, life, freedom and security of 

all violence, not to be treated in degrading way, bodily and psychological 

integrity and  access to courts and fair trial. 

  
                                                 
215 Parkinson, Australian Family Law in Context, p.890. 
216 Second Edition Constitutional Service p.47‐35. 
 
217 Sections 9, 10, 11, 12, 24 and 34 of the Bill of Rights. 
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[182] However it was never intended that children’s rights should be the exclusive 

or singular aspect of consideration as the legislature has never prescribed 

that the child’s “best interests” shall be the sole determinant or only factor to 

be considered.  If that was the position, no other rights, how important they 

might prove to be, would be able to outrank the criterium of the child’s “best 

interests”.218 It is only one of the factors in the hierarchy of factors but 

always the only factor considered in regard to children. Apart from the 

special wording of the Constitution , all interests protected by the 

Constitution are inevitably product of and contextualized in a multiplicity of 

factors and content to be given within such context.219 The rights of children 

are not to be elevated to the sole factor for consideration as per the 

Australian decision of U v U 220.  

 

[183] The term “paramount” is only a relative concept which can only be judged 

within the context of the particular circumstances as they present themselves 

from time to time in regard to children. Evaluation of the concept is not only 

limited to legal authority but extends to other scientific literature like for 

instance psychology, sociology, etc. Interpretation of a constitutional right 

always involves contextualization . It is submitted that children’s rights 

cannot be evaluated in the abstract.  It does not mean that other rights must 

be ignored221. 

 

[184] It is essential for the judge according to proper practice to identify those 

aspects that are of paramount consideration, weigh them and then evaluate 

                                                 
218 B v M 2006(9) BCLR 1034 (W)  1034 on 1068. 
219 Godbeer v Godbeer  2000(3) SA  976 
220 B v M , ibid , p. 1068 , quoting  [2002] HCA 36 
221 Submissions on behalf of Minister of Safety and Security , 2007, record, p. 576 – 579. 



72 
 

all the issues in order to reach a conclusion which is in that child’s best 

interests.222  The welfare and best interests of the child are of a particular 

child in particular circumstances of a case are the determinant. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
                                                 
222 Parkinson, Australian Family Law in Context, p.894. 
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 CHAPTER   FOUR 

 

               THE   ACCUSED 

 

 

[185] In an application of this nature where one is to submittedly have recourse to 

the very roots of jurisprudence and the values thereto, it also becomes 

jurisprudentially prudent to have regard to the basic realities in which the 

accused finds itself in our criminal justice system today. Without and before 

even resorting to the entrenched democratic right of the accused of being 

presumed (and thus so regarded) innocent until proven guilty, one is 

immediately and vividly faced with the day to day moral and social realities 

with which the accused  is to deal with and dispose of. 

 

[186] It is trite and fact that the accused , despite having to be regarded as innocent 

until proven guilty, starts his ordeal with – not only a disadvantage – but a 

major disadvantage – the equilibrium heavily loaded against the accused – 

and can be recognised ipso facto.  Apart from the immediate,  rather 

undignified call-up to present itself as suspect , the accused is overwhelmed 

by the social rejection perpetrated by all and sundry, including the press. 
 

“Activity in court premised on the guilt of the accused threatens the presumption of innocence. 

Procedures designed to protect victims of crime from further victimization place considerable 

strain upon the presumption of innocence, since the difficult suspension of disbelief entailed by 

respect for the presumption becomes almost impossible where the procedures adopted assume the 

accused is guilty as charged.”223 

                                                 
223 Criminal Procedure, p.51‐145. 
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[187] A list of more or less general and usual practices involving the accused are 

now here listed. As indicated at the outset, it is respectfully submitted that 

this Honourable Court can for purposes of this appeal take judicial 

cognizance  of the circumstances described and depicted below, similarly to 

taking cognizance of the plight of the child witness in general :  

 

Circumstances  around the Accused 

 

[188] The accused is more than often totally unaware as to the charge brought in 

against him and is usually surprised by the appearance of police to arrest him 

on such charge or charges.  Simply on the basis of mere untested allegations, 

more than frequently scantily and inaccurately taken down, the accused , in 

deep humiliation, embarrassment and  personal trauma, is  physically 

removed and totally separated from his residency, his family, occupation and 

personal life. 

  

[189] The accused is then usually locked up in custody for the prescribed period. 

The accused is  scorned and regarded as , proverbially said, “an 

untouchable” in society, frequently humiliated by the actions of the 

authorities, insulted and “found guilty”  by all and sundry,  related or 

unrelated to the alleged crime. The accused becomes exposed and negatively 

portrayed by the press in public. 

  

[190] Whilst the accused is kept in custody ,  it suffers due to lack of proper and 

healthy accommodation and food, as well as being subjected to intrusion 
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into its privacy.  Due to the bureaucratic rules and regulations, arbitrarily 

imposed by uninformed or simply malicious officials, the accused has 

minimum contact with family and usually totally inadequate private 

audience with his legal representative, if at all as result of the lack of proper 

facilities.  

  

[191] The accused is , as usually happens in sexual abuse cases, more than often 

shackled and pushed into the back of a police pick-up truck , where no 

seating is provided and dumped at court in more than frequently filthy, 

unhealthy and unhygienic  cells, sometimes waiting for hours to be called 

into court for whatever purposes procedurally envisaged or for the 

opportunity to bring a bail application. Sometimes, the court rolls not 

permitting, the accused is shipped back to the prison or police cells only to 

be told that its case will only be heard the next day or some other day.  

 

[192] Bail applications are usually allocated to a specific court on a particular day , 

resulting in the matter of the accused having to be postponed to such date, 

usually a few days later. When the matter eventually comes before court , 

interruptions of further postponements take place due to the absence of 

investigating officers, missing dockets, absence of witnesses, postponement 

due to illness of presiding officer, etc. 

   

[193] In addition hereto , when the matter comes before court , the accused is more 

than often confronted by allegations of the investigating officer claiming the 

seriousness of the offence and requesting further investigation. When the 

application for bail gets heard, it amounts to some court case on its own, 
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casting the accused in all sorts of onus and required proof and usually 

leading to further indignity, humiliation, mental suffering and trauma. 

   

[194] One is then suddenly reminded that this citizen of the country – the accused 

– is to be presumed innocent until proven guilty.  All the aforementioned 

had to be endured by him purely on the basis of untested statements or 

affidavits. 

   

[195] In the meantime the alleged victim, whether truthful in the charge or a total 

and blatant liar, enjoys the freedom of life in society and is even assisted by 

unsuspecting family and well-doers, who, more than often, not only 

religiously believe the alleged victim, but in fact transmits and contorts the 

charges and related information into public.  

 

[196] The alleged victim is then taken into the care of consultation with social 

workers who are supposed and presumed to “prepare” the alleged victim 

psychologically and otherwise for the upcoming trial.   

   

[197] More than often, and regrettably so, some social workers and family 

members make it their duty to “coach” the child of tender years, either by 

way of subtle suggestion or express instruction as to what they believe the 

facts of the matter are and what should be said to court – usually leading to 

total confusion in the mind of the child  : all of this is done in the name of 

“justice” to the poor child witness and, more importantly, in aid of “ensuring 

that the accused shall land up behind bars where he ought to be”. The quest 

of justice as to the true facts clearly does not form part of the process or – 
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what is more –  and regrettably so - was never the intention of those so 

involved. 

  

[198] In the meantime , whilst the trial is continuing, the accused’s family is cast 

in doubt and lives a life of insecurity, especially in the case of allegations of 

sexual abuse or related offences – the marriage partner not knowing what to 

think or belief in the deepest form of marital distress. The accused 

sometimes retained in custody for months and even years. 

  

[199] Then suddenly, after sometimes months or even years,  when the trial is to 

commence , the sudden surprises, such as refusal to testify , arise. The matter 

eventually gets struck of the roll or withdrawn and the accused walks out, so 

to speak,  a “free man”.  The allegations of the charge have never been tested 

for reasons only known to the complainant. 

 

[200] But even more, it also frequently happens that the trial proceeds (in the 

utmost trauma for both child and accused , for different reasons) and that 

eventually , for whatever reasons or grounds the presiding officer might 

declare, the accused is found not guilty, also  for many possible reasons : no 

evidence against the accused / unreliable or untruthful witnesses/ conspiracy 

against the accused, etc.  

 

[201] After months (and even years) of total mental agony and trauma in custody 

in the most humiliating and unhygienic circumstances and in and out of 

court, inordinate delays, public embarrassment and humiliation, sometimes 

even the collapse and break up of family life  -  the accused is on many 

occasions found not guilty, or even worse -  discharged due to lack of 
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evidence or, refusal of state witnesses to proceed with evidence. On  

occasion these cases have originated from the false allegations of a child 

witness, whether of its own accord or influenced by adults. 

   

[202] It is thus in this scenario and against the background of our everyday reality, 

that it is respectfully submitted that the age old principles of jurisprudence 

be revisited and analized, in particular the aspect of the presence of a 

tribunal and its discretion. These circumstances clearly infringe on a range 

of fundamental rights of the accused :  whilst the general  ratio behind these 

can be understood, the consequences – and even more -  the “consequential “ 

moral injury and infringement have not been contemplated, nor been 

relieved if strict adherence to the CPA is not only sanctioned but in fact 

executed as intended.   

 

[203]  We are a society that proud itself of its Constitution . But the conditions and 

circumstances pertaining to the accused represent a more than serious 

infringement on its right as to inter alia dignity.  These infringements as 

stipulated above are seriously destructive of the rights of the accused with 

regard to a fair trial. And to then remove judicial discretion, one of the last 

vestiges of the accused’s  rights, especially at the top of the hierarchy of fair 

trial rights, is,  to say the least infair, unjustified and basically returning to 

the doorstep of the Star Chamber. These notions affect the dignity of a 

person. 

 

[204] Human dignity is not an absolute right. It may be infringed and limited 

according to constitutional limitation. Therefore many provisions of criminal 
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law and procedure affect dignity, but according to constitutional 

requirements.224 

 

[205] For the trial to be fair with regard to the, so to speak, procedurally embattled 

accused, there must and should be very little further procedural impediments 

placed in the way of the accused, if at all,  in his quest to have his day in 

court. It is in this regard that it is accepted that in especially rape cases, the 

accused should be afforded a fair counter-balancing from the side of the 

procedure , based on the usual degrading social treatment meted out to the 

accused when becoming a suspect, inclusive of the conditions of suffering 

referred to above. It is with due respect high time that the plight of the 

accused be revisited before any further impediments are loaded onto it. 

 

[206] If these are the diverse reality of the personalities before court in our 

everyday life in the criminal justice system, then submittedly it becomes 

clear that it is humanly inconceivable  and constitutionally fatal to 

substitute the discretion of the presiding officer with a simple 

preconceived formula or legislative prescription. Such provision is 

“blind” to different procedural situations and cannot distinguish 

between or adjudicate upon the requirements of  different sets of 

factuality.  

 

[207] The above general aspects referred to have a major bearing on the right of 

the accused to a fair trial.  

 

 
                                                 
224 Barak, The Judge in a Democracy, p.87. 
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THE RIGHT TO A FAIR TRIAL  

 

 

[208] In terms of the Constitution, every accused has the right to a fair trial. The 

norms of a fair trial dates back to times immemorial , the Holy Quoran 

premising their rights thereof of on Adam in the paradise.225The overriding 

principle in any form of “trial” where the rights of parties are affected is,  

that even in the absence of any statutory provision, there must be  fairness  

in the circumstances. This is a fundamental principle in modern democracy 

and is recognized internationally. This right is also jealously guarded by 

international instruments. It is a prominent right in a democratic society, 

inducing court to consider substance rather than formality.226 

 

[209] In  South Africa the right is defined in the Constitution227 in terms of which 

procedural fairness is sought “before the state intrudes upon the core rights 

of a person” , namely upon dignity, liberty and property.228 Amongst others 

it provides for transparency in pre-trial procedures and rights to be 

vindicated. As the one right purposefully public, it has a profound impact on 

the legitimacy of the whole justice system and therefore occupies an 

important place in the Bill of Rights.229 Criminal trials (and all judicial trials 

for that matter) are to be conducted in accordance with just  notions of basic 

fairness and justice  as per Kentridge AJ in S v Zuma  

                                                 
225 Ladan, Introduction to Jurisprudence : Classic and Islamic, p.90. 
226 Steytler, Constitutional Criminal Procedure, p.205‐208. 
227 Section 35(3);  
228 Steytler, Constitutional Criminal Procedure, p.208;  description of right by O’Regan J in S v Coetzee 1997(4)   
BCLR 437(CC). 
229 Steytler, Constitutional Criminal Procedure, p.208. 
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“it is now for all our courts ……….to give content to those notions”. fair trial proceedings should 

be adversarial and accusatorial  , guaranteeing the autonomy of each party to the dispute and full 

participation in the proceedings.230 

 

   

 [210] This also includes any part or subsection of any form of  procedure of which 

the elements thereof are indicative of requiring the principle of audi alterem 

partem to be observed. If these indications are applicable, the accused 

should be allowed to even in a summary procedure, give testimony and call 

witnesses231 and in interlocutory type of applications in terms of the CPA to 

make use of affidavits. Refusal to accept affidavits as form of producing 

evidence in the procedure constitutes an irregularity. 232  

   

[211] The underlying principle of   a  fair trial is the principle of “equality of 

arms” or , so to speak, to contest on even ground – the playing fields having 

been levelled. Each party must be afforded all the reasonable facility  and 

opportunity to present its case under conditions that do not place it at a 

substantial disadvantage and where the procedure is totally transparent. 

  

 [212] A fair hearing however entails more than only equality of arms. Their must 

be substantive fairness.  The question is not whether the presiding officer has 

arrived at a fair result, but in fact whether it has dealt fairly and equally with 

the parties. In other words was there any opportunity for an injustice to have 

taken place.233 If there was, the decision cannot stand. The accused is 

                                                 
230 1995(4) BCLR 401(CC) as quoted in Steytler, Constitutional Criminal Procedure, p.214. 
231 S v Phomadi 1996(1) SACR 162 (E) . 
232 S v Pienaar , 1992(1) SACR 178. 
233 Clyde, Judicial Review, p.507. 
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however entitled to a fair hearing , not to the most favourable procedures to 

be imagined. 234 

 

[213] The concept of a fair trial  in terms of Section 35(3) is broader than the 

ambit of  the constitutionally mandated rules and procedures.  It also 

includes a judgment as to whether the prosecution is fair , despite how fairly 

the ensuing trial might be conducted.  The right to a fair trial focuses on the 

importance of  procedural fairness.  Substantive fairness thus refers to the 

actions of law enforcement agencies (police and prosecution) and the laws in 

terms of which they prosecute.  All these phases of prosecution must be 

subjected to the scrutiny of the accused.  

 

[214] Substantive fairness dictates that constitutional structure should form the 

basis thereof. The judiciary is entitled to interfere with the prosecution as it 

accepted responsibility for the maintenance of law and order which entails 

overseeing executive action and refusing to accept behavior which threatens 

basic human rights. Section 35(3) provides explicitly that if the admission of 

any evidence obtained in a manner violated any right of the Bill of Rights, 

which would render a trial unfair, it must be excluded.   

 

[215] Substantive fairness pertains , not only to the trial itself , but also to any 

procedure prior thereto.235  

  

 

                                                 
234 R v Lyons, (1987) 37 C.C.C. (3d) at 46 as quoted in Maleszyk , Crimes Against Children , P. 177. 
235 S v Nkabinde , 1998(8) BCLR 996(N) .  
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[216] If the trial takes place in circumstances which render the accused unfairly at 

a disadvantage, even whilst opposition is not present, the trial would be 

unfair.  The right of an accused to a fair trial is paramount and foundational 

to the criminal justice system – it is to be regarded as sacrosanct in terms of 

civilized criminal jurisprudence. If an accused is refused to address the court 

before judgment, such refusal constitutes a serious irregularity and the 

conviction and sentence is set aside irrespective of whether , only for the 

want of that irregularity, the accused would have been found guilty.236 

 

[217] The accused must have the opportunity to  raise all issues and facts  and 

have same argued in open court. This also includes an unfettered access to 

the docket 237relevant files and the government agencies must disclose 

information that could be of relevance to the accused238 . The accused’s 

rights to a fair trial also extend to the higher courts with regard to appeal. 239 

A trial in which the accused has no access to the statements obtained by the 

police cannot be fair.240 

 

[218] In addition hereto it is regarded as unfair if the prosecution intends to adduce 

evidence obtained in violation of the accused’s constitutional rights.241  

  

[219] One of the fundamental rights to a fair trial is the accused’s right to to be 

heard before any decision is made by court which would affect its rights or 

interests. This is particularly important in the context of this appeal.  

                                                 
236 S v Zingilo , 1995(9) BCLR 1186 (O) 
237 Phato v Atorney‐General , Eastern Cape  1994(5) BCLR 99 (E). 
238 Pennsylvania v Ritchie 480  US  39 on 57. 
239 S v Ntuli , 1996(1) BCLR 141 (CC) ON 150 – 151;  S v Rens 1996(2) BCLR 155 (CC). 
240 S v Sefadi , 1994(2) BCLR 23 (D) . 
241 S v R , 2000(1) SACR 33 . 
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EQUALITY OF ARMS   

 

 

 

[220]  Equality of arms is one of the main principles of a fair trial.   An accused 

should in principle be contesting on even ground and be afforded the same 

or substantially similar facility of defence242.   This becomes even more 

important when it is considered that the accused is contesting against the 

state and all its vast and innumerable resources.  

 

[221] An interesting example of the concept of “equality at arms” is found in the 

matter of Taylor v Illinois243 where even the prosecution is to be informed of 

the defense witnesses in advance so as not to have an unfair  tactical 

advantage over the prosecution. 

 
“The principle of the equality of arms .........is an expression of the rule audi alterem partem , and 

implies that each party to the proceedings before a tribunal must be given a full opportunity to 

present his case , both on facts and in law , and to comment on the case presented by his 

opponent. This opportunity must be equal between the parties and limited only by the duty of the 

tribunal to prevent in any form an undue prolongation or delay of the proceedings”244 

  

[222] The lack of equality of arms is most obvious when an accused is 

unrepresented. To render such trial fair, the trial court must discharge 

                                                 
242 Qozoleni v Minister of Law and Order , 1994(1) BCLR 75 (E). 
243 Taylor v Illinois , 484 US  400 
244 Criminal Procedure, p.51‐105. This includes the duty on the state to provide the accused with information. 
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numerous duties which will secure greater participation of the accused245 ,  

the establishment of truth 246 , effectively informing the unrepresented 

accused247, obtaining his participation in decision-making248  and   levelling 

of the playing field249.  The magistrate should ensure that when an accused 

appears before it, that the prosecution is fully and properly au fait with the 

case and can assist the court in reaching the truth. 250 The presiding officer 

should indeed, when a confusion of procedure ensues due to the bona fide 

ignorance of the accused, evaluate and investigate the procedural status quo 

and take prudent steps to rectify the position  so as to allow for justice.251  

 

[223] Even the prosecutor is to ensure that any evidence advantageous to the 

accused , be made available and disclosed to the court timeously252. The 

prosecutor as special officer to the court should in the interests of justice be 

abreast of the case he is dealing with. In the interests of justice to the 

accused, the prosecutor should not steer away from presenting or arguing the 

case,even if it entails disclosing evidence favourable to the accused. 253 If 

reasonably required , the prosecution must ensure that its resources be 

employed to enable the accused to present his case to court.254The contest is  

“uneven” between an adult and a child and thus provision is inter alia made 

for the assistance of a parent or guardian to meet this requirement. 

 

                                                 
245 S v Mungoni 1997(2) SACR  366 on 367. 
246 S v Botha  1995(11)  BCLR 1489 (W).  
247 S v Ngwani , 1990(1) SACR 449(N). 
248 S v Mathebula, 1996(2) SASV 231 on 234. 
249 S v May , 2005(2) SACR 331 on 334 – 336. 
250 S v Nteeo,F  2004(1) SACR 79 (NC) . 
251 S v Ngcobo, 1987(4) SA 300 on 301 – 302. 
252 S n Mayiya  1997(3) BCLR 386 (C)  on 394. 
253 S v Nteeo 2004(1) SACR 79 (NC) .  
254 Pennington v Minister of Justice , 1995(3) BCLR 270 (C)  on 279. 
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 [224] One of the defense mechanisms theoretically available to the accused , 

proceeds from the assumption that the accused must be granted the 

opportunity to face and confront his accuser, the so-called “to have his day 

in court”.  What is in principle claimed is that if the complainant is entitled 

to make (false) allegations, so to speak, “ behind the back of the accused”, 

then the accused is surely entitled to “confront” the accuser in person. There 

is nothing more fair or unfair than such premise.   

 

[225] It is believed that the presence and proximity of the accused to the accuser, 

will render the necessary mental pressure on the accuser (complainant) or 

witness to speak the truth. 

 
“There is something deep in human nature that regards face-to-face confrontation between 

accused and accuser as essential to a fair trial in a criminal prosecution .”255 

 

 

[226]  In the context of this appeal it is submitted that the principle to confront the 

accuser in open court should be the starting point of any argument herein.  It 

is here noted that with the employment of an intermediary, the basic right of 

confrontation is depleted and procedurally diluted.  

 

[227] Although there are exceptions to this rule in that face-to-face confrontation 

is not an absolute right available to the accused,  it is contended that all 

argument should not start from the already eroded procedural position of the 

accused, but from the original jurisprudential basis – still in existence today 

– namely that whenever just, fair and possible, the protagonists should 

confront each other procedurally in open court. 
                                                 
255 Miller, Prosecution and Adjudication, p. 1057, quoting Pointer v Texas 380 US 400. 
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[228] When the argument is based on the latter principle as point of departure, one 

gets a purer and more accurate contextualization of the position of the 

accused in the procedure . Simultaneously it becomes easier to detect any 

substantial divergence from the existing procedural equilibrium and the 

extent to which the rights of the accused gets infringed. 

 

[229] In casu the rights of the accused are constitutionally detrimentally affected  

in at least two ways, namely by the risk of losing firstly (1) the last vestige 

of confrontation with the accuser to the prosecution and secondly (2) in 

addition thereto, the jurisprudential and constitutional right of audience 

where the accused’s  right are to be decided upon.  And to take away the 

entire discretion of court to decide from the outset whether a witness indeed 

requires protection – would undoubtedly be unconstitutional.    

 

 

RIGHT TO A PUBLIC TRIAL    

 

 

[230] The right to a public trial is purposely promulgated in order to symbolically 

and practically entrench the notion that justice must be seen to be done. 

Access by the public ensures the legitimacy of the criminal justice system 

and acts as an important safeguard for impartiality. 256 The practical 

implications for the accused as aforesaid are that although the latter is 

observed  in court, the state witness is shielded away from the public. 

                                                 
256 Criminal Procedure, p.51‐121 
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[231] This entails the infringement of the public dignity of the accused, leaving the 

witness unscathed. Although the infringement is understood, it is to be noted 

that the infringement has an important negative bearing on the accused and 

thus should certainly be taken into consideration when the plight of the 

accused is weighed up against procedural convenience with state witnesses. 

The state child witness is not observed for purposes of credibility and 

demeanour by the public as in the case of the accused. 

 

[232] This right is guaranteed by 35(3)(c) which includes access by the public and 

the press.  However judgment is to be pronounced in public. The court is 

however entitled to exclude all or in part of press or public in the interest of 

morals, public order, etc.  In the matter of  Klink  v Regional Court 

Magistrate257 the court found that the use of an intermediary as per Section 

170A of the CPA and the shielding of a witness to another room do not per 

se infringe the constitutional rights of a fair trial (cross-examination) and a 

public trial  .  A public trial presupposes that all proceedings are conducted 

in open court. 

  

[233] The CPA provision for a child to give evidence via video monitor 

contemporaneously conveying the evidence, does not violate this principle. 

Not being physically present in the same room does not obliterate the 

purposes for which a trial is held in public provided that the  public is able to 

hear and observe the monitor. However the witness itself is not socially 

affected by the “eyes of the public” which may “strengthen the courage” of 

the witness to lie. 

 
                                                 
257 Klink v Regional Court Magistrate and Others , 1996(3) BCLR  402 (SE)  
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[234] In the matter of Richmont Newspapers Inc v Commonwealth of 

Virginia258the trial court was in agreement with the particularized opinion of 

Chief Justice Burger of the USA  court as to the necessity for a public trial 

and all the considerations supporting same. In particular the public trial was 

described to be significantly therapeutic to the community in observing 

procedural transparency. It inter alia serves as a collective emotional outlet 

for the community. The acquittal or conviction operate to restore the 

imbalance created by the offence, reaffirming the temporary loss of security 

and perhaps satisfy the “urge” to punish harboured by the community.  

 

[235] When the trial is concealed from the public eye, an unexpected outcome can 

cause a reaction that, at best ,  the perception remains that the system has 

failed and at worst, has been corrupted.  The key element of transparency is 

that the criminal justice procedure should “satisfy” the appearance of justice.  

The public does not demand infallibility of their institutions but  is reluctant 

to accept that they  are prohibited from observing and understanding justice 

and its operation. 259 When one party is, so to speak, “tied down”, the 

perception arises.  

 

[236] A court must be loath to  exclude the public or seek to limit it as far as 

possible – to be applied only when strictly necessary.260 Every witness’s 

position must be determined separately and a “blanket” order is not 

permitted.261 

                                                 
258 Richmont Newspapers Inc v Commonwealth of Virginia as quoted with agreement in S v Leepile and Others 
1986(3) SA  661  (WLD)  on 663. 
259 Richmont Newspapers Inc v Commonwealth of Virginia as quoted with agreement in S v Leepile and Others 
1986(3) SA  661  (WLD)  on 664. 
260 Steytler, Constitutional Criminal Procedure, p.253 quoting Ackermann J in S v Leepile 1986(2) SA 333 (W) 338B. 
261 Steytler, Constitutional Criminal Procedure, p.253 quoting S v Sekete  1980(1) SA 171 (N). 
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[237] The exercise of the accused’s rights cannot be dependent on a prosecutor’s 

discretion.262 

 

[238] The principles enumerated above are clearly indicative of the high regard 

that our justice system holds for the transparency towards the accused. It can 

thus not be over-emphasized that the fact that a witness is shielded away 

from the public as per justified infringement of the rights of the accused, 

must be taken into consideration in the evaluation of what an accused can 

further endure and should, with regard to infringement. 

 

 

THE  ACCUSED’S  RIGHTS  TO LEGAL REPRESENTATION 

 

 

[239]  Section 35(3) bestows the right on the accused to choose and be represented 

by a legal practitioner.  The right to a lawyer is an essential feature of a fair 

trial263 as lawyers play an important role in ensuring that a just result is 

produced.264  In the adversarial system the court’s verdict rests primarily on 

the evidence adduced and argument from the parties, who, so it is assumed , 

will protect their own interests during the trial through vigorous 

participation.265 

  

                                                                                                                                                             
 
262 Steytler , Constitutional Criminal Procedure, p.253 quoting this Constitutional Court in S v Mbatha; Sv Prinsloo  
1996(3) BCLR  293 (CC) $ 23. 
263 S v May , 2005(2) SACR  331 on 334. 
264 S v Charles 2002(2) SACR 492 (E)  on 497. 
265 S v Cele 1965(1) SA  82 AD  on 91 – 93. 
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[240] There are mainly three principles of this right of the accused that concern 

this appeal: 

 

[ 241] Firstly the accused has the right to obtain the services of a lawyer. The 

accused must be afforded reasonable time to instruct a lawyer to represent 

him. This right originates from the very notion that normally the man in the 

street lacks the necessary knowledge about litigation and courts and thus 

requires the services of a lawyer. Effective participation, which amongst 

others lead to the likely emergence of a fair trial,  presupposes legal 

knowledge and court room skills and thus the accused requires the services 

of a trained lawyer.  

 

[242] The right to legal representation  can thus be considered the cornerstone of a 

civilized system of justice and the accused is entitled to such at any stage or 

time during the procedure which can include all phases before the trial.266  It 

is the duty of a lawyer, as officer of the court, to assist in finding the facts 

and discovering the truth in the name of justice. This right is regarded so 

important by the Constitution that the state provides a state funded lawyer if 

the accused does not possess of the necessary means.267.  

 

[243] It is for this particular purpose that an accused appoints a lawyer with whom 

he consults, instructing the latter as to the facts of the matter and all salient 

aspects necessary to offer proper defence. The instructions will pertain to a 

certain strategy to be followed during the trial, inclusive of particular 

instructions as to the psychology of the opponent.  

                                                 
266 S v Mhlakaza , 1996(6) BCLR 814 (C) as per editor’s summary on 815. 
267 Msila  v  Government of the RSA , 1996(3) BCLR 362. 
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[244] In this feature the skills of the lawyer,  to convert the instructions of the 

accused into effective cross-examination, finds operation. Amongst others 

the instructions will centre around the litigational vulnerabilities of the 

opponent , according to which the lawyer will plan what type of verbal and 

demeanour approach the matter requires during cross-examination. Verbality 

of necessity contains the elements of special target words and sentences, 

appropriate semantics, a certain sequence of questions and phrases,  tonality, 

etc.  Physical demeanour , in combination with the former element of 

verbality, represents the physical expression of the approach and strategy of 

the accused with the purpose of exploiting the falsity and weaknesses of the 

opponent. 

 

[245] Another purpose is to retain a certain line of questioning which is not only 

intended to reveal the truth by its strategy , but also to assist the court to get 

to the crux of the matter without undue delay. This is a specific professional 

and ethical duty of the lawyer.  

 

[246] In the event where an intermediary conveys “the general purport” of the 

cross-examination, such “translated and transposed”  examination is of 

necessity and by the very logic,  blunted and “side-tracked”. The major 

impact of the tactics, planned, investigated , consulted  and strategized with 

other defence witnesses over many months, is lost : firstly because it was 

intended (except where very young children are witnesses) to address and 

“confront” the accuser directly in person, on even ground; secondly the 

intermediary’s “purport” of the questioning is “shuffled” and ”arranged” 
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according to the intermediary’s personal experience, preferences for certain 

language and above all , issues or sentences of priority,etc.  

 

[247] Secondly , the accused has the freedom to select a lawyer of his own choice. 

Depending on the circumstances and the nature of the criminal charges 

involved, the accused may consider his choice of lawyer. This is based on 

the facilitation of communication as to the language preferred by the 

accused, the style and approach of the lawyer, fee structure, etc.  

 

[248] But most of the time an accused selects a specific lawyer who is specialised 

in a certain field and who is capable of handling the particular complexities 

of the accused’s case. With the specialised advice of such lawyer, the 

defence of the accused is carefully analysed and painstakingly planned in 

detail, inclusive of a detailed structure of cross-examination to precision to 

be employed precisely as designed. The remarks as per supra in regard to 

the intervention of an intermediary, also finds application here. 

 

[249] Thirdly, the accused is entitled to effective legal representation.  Effective 

legal representation means exactly what it says : the lawyer must be 

effective as defender in the trial procedure. If the lawyer plans a certain 

strategy on the instructions of his client, the accused, to cross-examine the 

opponent in a particular way to meet the requirements of the personality and 

mannerisms of such witness and an intermediary intervenes, the 

effectiveness is lost. The permutations involved in the strategy of planned 

cross-examination , are multiple and it is humanly impossible for an 

intermediary to do justice to such intensive and careful planning and be able 

to even convey a fraction of such examination by “purport”. 
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[250] It is thus respectfully submitted that compulsory intervention by an 

intermediary clearly amounts to compulsory weakening of the cross-

examination of the accused, simultaneously and so infringing the important 

constitutional right to a legal representative. 

 

[251] This can lead to a lack of effective representation  which will undermine the 

proper functioning of the court, excluding a just result and can, in certain 

instances be regarded as unconstitutional , entitling the accused to be 

acquitted or its conviction overturned. 268 

 

 

 

RIGHT TO ADDUCE AND CHALLENGE EVIDENCE 

 

 

[252]  Section 35(3) (i) of the Constitution most probably represents the most 

important provisions with regard to the rights of the accused at stake in this 

appeal. It is actually a twofold right as the adduction of evidence by the 

accused in a criminal trial represents its challenge to the prosecution’s 

evidence. It is not necessary for the accused to adduce any evidence but any 

evidence adduced represents its challenge of the evidence of the prosecution 

which is seeking the curtailment of the accused’s freedom. 269   It forms the 

                                                 
268 Steytler, Constitutional Criminal Procedure, p. 306; Strickland v Washington 466 US 668 (1984). 
269 Criminal Procedure, p.51‐161. 
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core of the right to a fair trial in so far as its purpose is to establish the truth. 

It applies to all aspects of fact finding during a trial. 270 

 

[253] In view of the importance of the right, few limitations are readily 

accepted.271 In Canada the right to adduce and challenge evidence is 

contained in a singular principle, namely “principle of fundamental 

justice”.272 

 

[254] This includes the right to examine or have examined the witnesses against 

the accused and to obtain the presence and examination of its own witnesses. 

The right is so fundamental and any deviation from it constitutes a serious 

irregularity. 273 The most important derivative of this right ,is the right to 

cross-examination. 

  

[255] The principle is that all evidence must be produced in the presence of the 

accused at a public hearing with a view to adversarial argument.  The 

accused must be afforded adequate opportunity to challenge a witness 

against it. This right lies at the heart of the criminal trial namely to establish 

the truth about the guilt or innocence of the accused. All evidence should be 

tested by cross-examination and no untested evidence should be permitted to 

stand or to be considered during judgment. 274 

  

[256] This right also applies to all aspects of court proceedings where the court is 

to make a factual finding.  In view of the importance of the right, few 
                                                 
270 Steytler, Constitutional Criminal Procedure, p.345‐346. 
271 Steytler, Constitutional Criminal Procedure, p.346; R v Seaboyer [1991]  2 SCR  577. 
272 Criminal Procedure, p.51‐161; Miller, Prosecution and Adjudication, p.79‐80. 
273 S v May , 2005(2) SACR 331 on 335. 
274 S v Cekiso 1990(4) SA  20 . 
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limitations are 346 readily accepted. This right is reinforced by the right to 

access to statements of the complainant and other prosecution witnesses to 

enable the accused to adduce and challenge evidence.  

 

[257] The accused has an absolute right to call whichever witness of his choice  

and the presiding officer may not interfere with the decision.275 Any 

interference constitutes a serious irregularity. 276 The presiding officer 

should be very careful in refusing an accused to call a witness, in particular 

when the accused is unrepresented.277 Even a refusal to allow a 

postponement for an accused to call a witness constitutes an irregularity. 278 

 

[258] Similarly the accused is entitled to inspect any document of whatsoever 

nature that might be relevant to its case when it so desires. 279 

Simultaneously he has the duty to put his version of the event to each and 

every prosecution witness which he can also do by so instructing his lawyer 

in terms of the strategy devised and having listened to the testimony of 

prosecution witnesses280. 

 

[259] The residue of evidence that remains as reliable and trustworthy to convict 

or acquit must be properly documented as it contains the resultant procedural 

subject matter vital to the case for any of the parties, in particular the 

accused in the case of a conviction. Such record contains the precise replies 

and comment of the state witnesses as extracted by the accused during cross-

                                                 
275 S v Nkambule , 1995(2)  SASV 444 (T)  on 448. 
276 S v Gwala 1989(4) SA 926 (D & CLD) .  
277 S v Selemana, 1975(4)  SA  908 (T) on 908 – 909. 
278 S v Younas 1996(2) SACR 272 (C)  
279 S v Mtyuda , 1995(5) BCLR  646 (E) as per editor’s summary on 647. 
280 S v Govazela 1987(4) SA  297. 
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examination. In the case of the employment of an intermediary, the record 

may, albeit only partly, in  applicable cases, be indicative of the loss of 

proper cross-examination , rendering the latter ineffective. 

 

[260] In conclusion hereto it is submitted that curtailment, re-arrangement  or 

dilution of  cross-examination can be highly damaging to the accused’s case. 

 

RIGHT TO CROSS-EXAMINATION   

 

 

[261] The right of cross-examination is probably the most fundamental of all rights 

of the accused as to a fair trial. This is the right which regulates the 

opportunity of the accused during a trial to procedurally “confront” its 

accusers and so “have its day in court.” The right operates in two ways : (1) 

in the first instance it is a method by which the accused becomes entitled to 

“challenge” the prosecution’s evidence against him, either by undermining 

evidence already adduced by the State or by presenting contradicting 

evidence. (2) secondly the accused can “adduce” evidence by extracting the 

evidence from the state witnesses by cross-examination of them.281 Cross-

examination is regarded as the principal method of testing the veracity and 

reliability of evidence and thus is only subject to the broad discretion of the 

trial judge.282 

 

                                                 
281 Carroll v Carroll, 1947(4) SA 37 (D). 
282 Steytler, Constitutional Criminal Procedure, p. 347. 
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[262] Cross-examination is not limited to the merits alone but can also be 

employed for credibility.283 An accused has the right to cross-examine any 

witness of the State or any other party. 284This is an indication of the 

spectrum of field which can be “damaged” by the ill-founded intervention of 

an intermediary. Failure to allow cross-examination is a gross irregularity 

even if the refusal is aimed at protecting the witness. 285 

 

[263] A sine qua non for cross-examination is that all evidence is produced in 

court and witnesses testify viva voce.286It is actually at this juncture that the 

cardinal issues concerning this appeal come into play since an intermediary 

“intervenes” between the accused and his accuser, or put in other words, the 

intermediary acts to a large extent, as a “procedural shield” for the accuser.  

 

[264] The Constitution guarantees the right to cross-examination in  Section 

35(3)(j) which governs the concept of a fair trial.  This is a fundamental 

right of the accused albeit not absolute.287  

  

[265] A presiding officer should ensure that the accused’s rights of cross-

examination are protected even going beyond submissions made by the 

accused’s lawyer.288 The power to exclude it is severely restricted.289The 

right is so paramountly regarded that there is a duty on presiding officers to 

inform an accused timeously , before the first State witness testifies, as to 

                                                 
283 Distillers Korporasie SA Bpk v Kotze 1956(1)  SA 357 (A). 
284 Steytler, Constitutional Criminal Procedure, p. 347. 
285 S v Mcolweni 1973(3) SA 106 (E) ; R v Ndawo and Others 1961(1) SA 16 (N) ; Distillers Korporasie SA Bpk v Kotze 
1956(1)  SA 357 (A). 
286 Steytler, Constitutional Criminal Procedure, p. 347. 
287 Miller, Prosecution and Adjudication , p.1056 
288 Osolin v The Queen  , 86  C.C.C. (3D). 
289 Eligido , Jurisprudence, p.287. 
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this right. The purpose is to allow the accused to listen to the testimony , 

contemplating any cross-examination and it is also sanctioned by 

prescriptive order as to recording of the details for purposes of appeal. 290 

 

 [266] In the American case of California v  Green291 the Court held that it is clear 

that as long as an important  witness cannot or will not testify292 about the 

events at trial, the accused remains unable to effectively challenge the 

evidence of prior statements. It amounts to a denial of the right to probe and 

discredit evidence. A similar decision was arrived at in  another American 

case that of Douglas v Alabama293. 

 

[267] In contrast hereto evidence at a pre-trial , which had  “indicia of reliability”, 

entitled the witness not to be present at the trial.294 Also in the case of R v 

Cole 295 the court allowed the introduction of  a witness statement of which 

the deponent had died .  The Court was of the opinion that it had to consider 

whether the document could be admitted in terms of hearsay principles or 

whether it would infringe on the rights of the accused. The court found that 

there existed enough evidential safe-guards to so allow the document. In the 

case of prosecution witnesses , especially in cases of sexual abuse, it is 

imperative that the witness gave evidence. 

 

                                                 
290 Steytler, Constitutional Criminal Procedure, p. 347. 
291 California v Green  399 US  149  
292 S v Mpofu , 1993(2)  SACR  109 on 116. 
293 Douglas v Alabama 380 US 415 
294 Ohio v Roberts , 448 US 56. 
295 R v Cole , [1990] 2 All ER 10B  



100 
 

[268] In the same vein and following the reasoning of the judge in Klink v 

Regional Magistrate296 it can analogously be accepted that if the accused is 

dissatisfied with the transmission of questions by the intermediary to the 

child witness and later so found, or even if it later be established in the case 

of an unrepresented  accused that such questioning was lacking reasonable 

cross-examinational effectivity, any conviction and sentence can be set 

aside. 297   

  

[269] Where untested evidence is used, an infringement of a constitutional right 

ensues.298 An accused has the right to cross-examine prosecution witnesses 

and any witness called by a co-accused in court. And if a witness for 

instance passes away during cross-examination the onus would be on the 

prosecution to convince the court that the accused’s rights of cross-

examination had sufficiently been exhausted. 299  

 

[270]  The importance of being able to test evidence is exhibited by the case of 

Engles v Hofmann 300 where a court found that when a witness has only 

partly been giving testimony and then does not return for further testimony 

and cross-examination , all the evidence of such witness becomes a nullity 

and the  matter is proceeded with as if the witness did not give evidence at 

all. 

 

                                                 
296 Klink v Regional Magistrate, 1996(3) BCLR 402 (SE) as per editor’s summary on page 403 – 404. 
297 S v Manzini , 2007(2) SACR 107 (W)  on 109. 
298 S v Cekiso , 1990(4) SA 20. 
299 S v Motlhabane , 1995(2) SACR 528 (B). 
300 Engles  v Hofmann, 1992(2)  SA 650  
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[271] The accused does not have an absolute free hand to cross-examine at will. 

Under the Bill of Rights these restrictions are either inherent to the right 

itself or require justification in terms of the limitation clause. 

 

  

INHERENT QUALIFICATIONS TO THE RIGHT TO CROSS-EXAMINE  

 

 

[272] The right of the accused to cross-examination, the primary mode of testing 

adverse evidence, is subject only to the wide discretion of the judicial officer 

to exclude repetitive and harassing interrogation.  Unhampered cross-

examination should in principle be allowed, but the court may disallow 

questions which are irrelevant, misleading, vexatious, abusive, oppressive or 

discourteous.301 The presiding officer has the right to limit irrelevant and 

oppressive questioning.302 

 

[273] Unreasonable refusal of examination or re-examination constitutes an 

irregularity and a violation of the constitutional right. 303 Usurping cross-

examination by a presiding officer unless effected in a skilful and proper 

dignified manner , constitutes an interference with the right to cross-

examination.304 

 

[274] Disallowing these questions is not a limitation on cross-examination since 

the questions so disallowed,  are not intended for a legitimate purpose. The 
                                                 
301 Steytler, Constitutional Criminal Procedure, p. 347. 
302 Klink v Regional Magistrate 1996(3) BCLR 402 (SE). 
303 S v Mogqaza , 1984(3) SA 367 (CPD) on 383 – 386;  S v Motlhabane 1995(8) BCLR  951(B) ; S v Lukbandile 1999(1) 
SACR, 568(C). 
304 S v May 2005(2) SACR 331 on 337. 
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CPA provides in Section 166(3)(a) for the court to intervene procedurally 

when cross-examination becomes unreasonably protracted and require the 

cross-examiner to disclose the reason for a particular line of cross-

examination  and may impose reasonable limits and even call for 

submissions in regard to cross-examination in the absence of the witness.305  

 

[275] The court may curb the cross-examination if it is either irrelevant or does not 

advance the discovery of truth.  

 

[276] As a rule the presiding officer should intervene as little as possible and 

should not unduly interrupt cross-examination and should actually utilise 

some additional patience.306 

 

FACE-TO-FACE  CROSS-EXAMINATION  

 

 

[277] This is the essential aspect of this appeal. The so-called “confrontation of the 

accuser when the accused has its day in court”.  The right to challenge 

evidence includes the right to have the fullest opportunity to cross-examine 

meaningfully and effectively.307 Cross-examination in its purest form entails 

a direct confrontation or “face-to-face” procedural confrontation. In basic 

jurisprudential terms, it means that the accused can in principle “confront” 

his accuser in person and its witnesses , face-to-face. In the American case 

                                                 
305 Steytler, Constitutional Criminal Procedure, p. 348. 
306 S v Cele 1965(1) SA  82 AD on 91. 
307 Steytler, Constitutional Criminal Procedure,p.348.  
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of Coy v Iowa308the principle was coined that face-to-face cross-examination 

was not a prerequisite for a fair trial. 

 

[278] “The primary object of the constitutional provision in question , was to prevent 

depositions and ex parte affidavits , such as were sometimes admitted in civil cases , 

being used against the prisoner in lieu of a personal examination and cross-examination 

of the witness in which the accused has an opportunity , not only of testing the 

recollection and sifting the conscience of the witness, but of compelling him to stand face 

to face with the jury in order that they may lookat him , and judge by his demeanour upon 

the stand and the manner in which he gives his testimony whether he is worthy of 

belief”(Mattox v United States  156 US 237 , 242-243.....)  

.....the right guaranteed .....includes not only a “personal examination”  ....but also ‘(1) 

insures that the witness will give his statements under oath  - thus impressing upon him  

with the seriousness of the matter and guarding against the lie by the possibility of a 

penalty for perjury; (2) forces the witness to submit to cross-examination, the ‘greatest 

legal engine ever invented for the discovery of the truth’; [and] (3) permits the jury that 

is to decide the defendant’s fate to observe the demeanour of the witness in making his 

statement , thus aiding the jury in assessing his credibility.’[ California v Green 3999 US 

149, 158 ....  ] 

 

 The combined effect of these elements of confrontation – physical presence, oath, cross-

examination , and observation of demeanour by the trier of fact – serves the purposes of 

the Confrontation Clause by ensuring that evidence admitted against an accused is 

reliable and subject to the rigorous adversarial testing that is the norm.........”309 

  

 

[279] The accused and its lawyer envisaged the day in court when the reliability of 

the accuser’s allegations can be tested by cross-examination. The cross-

examination is strategized on both the verbal response to the cross-

examiner’s questioning , as well as on the physical reaction and demeanour 

of the witness. Trained and experienced presiding officers have an inherent 

                                                 
308 487 US 1012.  
309 Miller, Prosecution and Adjudication , p. 1057. 
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“umptieth”  sense to know exactly when and with regard to which questions 

they would require to observe the witness’s facial and other bodily reaction.  

It is indeed real evidence before the court. 

 

[280] When the cross-examinational questions are substituted by another person 

and the examination does not take place in the presence of the examiner, 

there is a prima facie limitation on the right when given its broadest 

adversarial meaning.  

 
“The right of cross-examination is one of fundamental importance . It is a right not only to frame 

questions , but also to phrase and express them in the manner of the examiner’s choice. The way 

in which the question is asked is sometimes as important as its contents.310   

 

 

[281] In addition to the problems set out per supra as regards the “interpretation” 

and “shuffling” of the cross-examinational question, it is to be mentioned 

that there are inter alia two other problems :  

 

 

[281.1] firstly,  observing the child witness through a normal small 

television screen, renders the testimony slightly more 

descriptive than only audio-transmission alone; however very 

little of demeanour, except major movements of the child 

witness , are visible to the presiding officer and the defence – 

usually the television screen is substantially nearer to the bench 

than to the parties. Subtle facial and other bodily reactions 

disappear in the inferior screen  pic-bel definition. 

                                                 
310 Regina v B.C.H. 58 C.C.C. (3d)  16 on  24.  
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[281.2] secondly, the child witness ( whether truthful or not) 

experiences  the “shielding” as a protection away from the 

accused and thus settles into a certain procedural “comfort 

zone”, entitling it (if it is an untruthful witness) to more 

arrogance, “cheek” and courage to reply to the questions, 

especially being “protected” by an adult “of the court”, namely 

the intermediary. 

 

[282] In terms of the adversarial procedure,  the proximity of the accused during 

testimony of a witness , has been identified and accepted as vital to the 

notion of extracting the truth from an accusatory witness so faced  or 

“confronted” by the accused during testimony. When an intermediary is 

appointed for a child witness, the court may direct that the child testify in a 

place so situated that any person whose presence may upset that witness is 

outside the sight and hearing of the witness. Whenever an intermediary is 

appointed or a shielding process is utilised during proceedings, the accused 

loses this form of psychological resource as to the reaction of the witness 

which it possessed in terms of his fundamental rights to a fair trial.   

 

[283] Protecting the best interests of the child witness is mandatory as per the Bill 

of Rights in Section 28(2). The right to challenge evidence could be limited 

if it is in the best interests of the child witness but a balance should be struck 

between the competing rights and Section 170A  and so interpreted. 

 
“That face-to-face presence may, unfortunately , upset the truthful rape victim or abused child ; 

but by the same token it may confound and undo the false accuser , or reveal the child coached by 
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a malevolent adult. It is a truism that constitutional protections have costs............ The central 

concern  of the Confrontation Clause is to ensure the reliability of the evidence against a criminal 

defendant  by subjecting it to rigorous testing in the context of an adversary proceeding before the 

trier of  fact. The word “confront” after all, also means a clashing of forces and ideas, thus 

carrying with it a notion of adversariness. ”311 

  

 

[284] The right to challenge  a witness through cross-examination is clearly 

infringed by substitution “evidence” by an intermediary. The question which 

can be posed is whether such “evidence” is indeed evidence as postulated by 

the constitutional right if the appointment and use of an intermediary is in 

conflict with the right in a certain case and such is only discovered 

afterwards on review or appeal, although the evidence elicited appear to be 

truthful   

 

[285] Questioning through an intermediary who only transmits the purport of the 

question, undoubtedly results in blunting the effectiveness of  the 

conventional cross-examination.312 While the objective is a legitimate effort 

to protect the interests of the child witness, the discretion granted to the 

court to appoint an intermediary prima facie seems to be overbroad.  The 

dictates of Section 170A permits the appointment of an intermediary where a 

child witness would be exposed to undue mental stress and suffering if it 

testified at the proceedings. The accused is entitled to be informed as to such 

intended appointment as well as the opportunity to object if so desired. 313  

  

                                                 
311 Miller , Prosecution and Adjudication , p. 1054 and on 1056‐1057. 
312 Regina v B.C.H. 58 C.C.C.(3d) 16 on 24. 
313 S v Mathebula, 1996(2) SASV 231 on 234 
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[286] In the case of Klink v Regional Court Magistrate314  the court found that the 

use of an intermediary per se did not infringe the accused’s right to cross-

examine in terms of the dictates of a fair trial.  The court particularized 

comparable examples of analogous nature , i.e the use of an interpreter in 

court, to illustrate the ratio of the judgment. The Court specifically found 

Section 170A  not to be unconstitutional. 

 

[287] The question arising is then when will an intermediary be necessary to 

overcome the stress and suffering of testifying ?   Steytler postulates certain 

possible scenarios applicable to the situations that may arise with regard to 

stress. He comes to the conclusion that the “undue stress “ could only result 

from questioning by the accused personally or his lawyer and in principle 

confirms the position relating to the appointment of an intermediary. 

   

[288] The critical question remains whether the intermediary , in conveying the 

general purport of the question, has unduly limited the accused’s right to 

challenge the child witnesses evidence.  This will depend on the manner in 

which a court exercises its control  over the questioning in a particular 

case.315   

 

[289] The trial court controls the proceedings and must ensure that the 

intermediary executes its function properly and without prejudice to the 

accused. In addition hereto the court has the power to  direct the 

                                                 
314 Klink v Regional Court Magistrate and Others , 1996(3) BCLR 402 
315 Steytler, Constitutional Criminal Procedure, p. 350. 
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intermediary to convey the actual question and not merely its general 

purport.316  

  

[290] Cross-examination of a witness who is not physically present in the court 

room, is simply not the same as face-to-face confrontation.  The 

disadvantages attached to such mode of questioning are amongst others the 

lack of observational opportunity as to the witness’s demeanour  by way of 

video monitor in comparison to that in court. This question was considered 

in the American case of Douglas v Alabama 317 when the court referred to 

another matter Mattox v United States where the witness was not brought to 

face the jury face-to-face to enable them to see his demeanour.318 

  

[291] There should be sufficient reason for excluding face-to-face examination.  

There are two requirements: (1) the reason should be both legitimate in 

general like for instance protecting child witnesses and (2) applicable in the 

particular case, namely whether any one particular witness requires 

protection.319 

  

[292] As the removal of a witness in terms of Section 170A is dependent on the 

appointment of an intermediary, the limited circumstances in which the latter 

is permitted should also be sufficient to justify the removal of the witness 

from the court room.  

  

                                                 
316 Steytler, Constitutional Criminal Procedure, p. 350. 
317 Douglas v Alabama 380 US 415 on 419.  
318 Steytler , Constitutional Criminal Procedure , p. 350. 
319 Steytler , Constitutional Criminal Procedure , p. 350. 
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[293] Direct confrontation has also assumed great significance in adversarial 

theory due to the assumption that it is more difficult to tell a lie about a 

person to his face than behind his back. Compelling a witness to testify in 

the physical presence of an accused is said to afford the accused some 

protection against unfounded allegations and contrived testimony. 

  

[294] Furthermore the general atmosphere and formal nature of proceedings in 

courts are intended to impress upon the witness the importance of truth-

telling.  

 

[295] Following from what was said above, regard must be had to the realities to 

be found with child witnesses and to which the real purpose and ratio of 

face-to-face cross-examination was argued. 

 

 

REALITIES WITH REGARD TO MANIPULATION AND  SUGGESTION 

 

 

[296] There are certain realities with regard to cross-examination and the 

opportunity to expose the truth in the most direct way possible. These 

realities centre around the manipulativeness and suggestibility of child 

witnesses. When these irregularities set in with the child witness (usually 

unbeknown to the accused) , the accused’s   trial is in jeopardy and his 

liberty is at stake.  There is a real danger that concocted stories or blatant lies 

can enter the procedural arena and if not detected, can seriously influence 

the outcome of the trial against the accused. 
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[297] These investigative and other related irregularities can set in at any stage 

before the actual trial commences. These irregularities usually set in where 

the complaint is untruthful or mala fide.  

 

[298] The influencing, manipulation of and suggesting to the child witness can 

originate from a range of persons with whom the child gets in contact after 

the alleged incident and at all relevant times thereafter.  Although one would 

not like to believe that such irregularities are perpetrated, even by parents, 

the reality , and regrettably so, tells a different story. 

  

[299] It is common knowledge that children are prone to manipulation and 

suggestion. Suggestibility of a child can be influenced and abused by the 

very first recipient of the information – not forgetting that such suggestibility 

of the child can also be abused by the abuser itself. The expertise or lack 

thereof of any expert and or professional , who first interviews the child and 

other experts following after that, will heavily influence the child’s 

testimony.  

 

[300] In this regard a very important distinction  should  at all times relevant be 

made between forensic social workers (trained in sexual abuse cases of 

children), general forensic social workers and clinical social workers. The 

term “forensic” derives from the adversarial nature of the legal system and 

relates to the professional’s expertise in court work as such. The distinction 

is important in that professionals should know in exactly what capacity they 

are acting.  
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[301] This distinction is regrettably hardly ever recognized as specialized training 

in this regard is hardly taught at university. This lack of expertise of the 

social worker interviewing , renders the whole interview process and 

testimony impaired and technically tainted. Specialised training or lack 

thereof of court personnel i.e judges, prosecutors, interpreters, also has a 

severe impact in these cases. 

 

[302] Suggestibility of a child witness , can be explained in more than one 

meaning and the expert should at all times know what precisely is it 

referring to. However for purposes of this appeal , the broadest concept of 

the term suggestibility will be utilized :  it is the degree to which encoding, 

storage, retrieval and reporting of events can be influenced by third persons, 

the abuser and a range of internal factors – all of which negatively impacts 

on the giving of testimony. 

 

[303] Forms of interrogative suggestibility can be caused by two categories of 

interviewer errors : (1) by asking misleading questions or by (2) giving 

negative feedback to a child’s answers. 

  

[304] With regard to circumstances and individual characteristics that affect 

memory and suggestibility, it has been found that (1) if an event was not 

recent or if a child had no or little knowledge or understanding of it, the 

child’s recall is less complete , source monitoring is affected and the child is 

more vulnerable to suggestion, (2) temperament, self-esteem, agreeableness 

and self-confidence may also play roles in adult and child suggestibility(3) 

memory and suggestibility within any one individual can vary from time to 

time, depending on physical and psychological factors and the nature of 
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suggestive influences. The more a child knows about a certain topic, the 

more resistant it becomes to incongruent suggestions. 

   

[305]  Although it is well established that young children are more suggestible 

than adults, that does not mean that investigative interviewing becomes 

impossible.  It only requires the intervention of a skilled and careful 

professional. 

 

[306]  The increased exposure to sexual information, increases in the number of 

caretaking environments in which abuse might have occurred and the 

possibility that conversations with adults – primed by media of their own life 

experience – might have influenced or contaminated the child’s account. 

 

[307] Children can be both highly accurate and wildly inaccurate in describing 

their experiences unless one can scientifically specify the distinction 

between reliable and unreliable testimony. The capacity of adults to elicit 

accurate accounts from children depends largely on the extent to which they 

understand the child’s abilities and limitations. 

 

[308] It is difficult to summarize data on children’s accuracy and suggestibility 

because eyewitness performance varies tremendously , depending on : (1) 

the amount of time since the event and the interview procedures and (2) the 

extent of exposure to misinformation from earlier formal interviews or from 

other sources. 

 

[309] There are three  major ways in which the account of a child can be 

influenced : (1) by asking explicitly misleading questions, (2) by using 
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suggestive questions and instructions and (3) by exerting social pressures in 

other ways. 

 

[310] Simplicity of speech in court procedures , which entails learning to 

communicate accurately with children, is not a matter of tipping the scales in 

favour of anybody. It is a matter of achieving equal access to understanding 

for each and every party or functionary involved in the court procedure. In 

that way the truth becomes accessible to all to which it is relevant. 

 

[311] The issue of child witnesses and their testimony in order to protect their best 

interests , counter-balanced against the rights of the accused , is an issue that 

falls within a highly specialized and skilled area of forensic investigation by 

social workers that should be dealing with these children. Only when both 

the  social workers and judicial officers  are highly trained and suitably 

skilled, can they truly understand the testimony of children and ensure that 

justice is served. 

   

[312] In the premise it is clear that the core issue relevant to the appeal is the 

absence of the necessary skilled human and other related resources, 

including presiding officers who deal with children in court, particularly in 

sexual abuse cases. It is submitted that that this is the area in which real, 

meaningful and constructive difference can be made in the protection of 

children and at the same time safeguarding the rights of the accused. 

      

[313] The accused must not only be aware and weary of the abovementioned , so 

to speak, “innocent” irregularities that can take place, but also with regard to 

the “guilty” perpetrations. The child witness can be influenced and 
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manipulated by a range of ill-meaning persons from the parents, through 

malicious social workers and others, text and testimony which can 

eventually cause severe harm to the accused’s case. 

 

[314] More than often, and regrettably so, some parents, friends and social 

workers make it their duty to “coach” the child of tender years, either by 

way of subtle suggestion or express instruction as to what they believe the 

facts of the matter are and what should be said to court – usually leading to 

total confusion in the mind of the child. It can however also contain serious 

risk and harm to the accused’s case. 

  

[315] Thus it is crucially important that the accused’s rights not be tampered with 

or as little as possible to ensure that it be afforded the best opportunity and 

procedural facility to challenge the testimony of a child witness in the most 

effective way.  In this regard it can not be stressed to much that direct cross-

examination (be it face-to-face or  semi-shielded), offers the best procedural 

indemnity against the untruth. 
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    CHAPTER   FIVE 

 

 

THE  BASIS OF THE  JUDGMENT  AND  ORDER OF THE HIGH COURT: 

ANALYSIS  AND  COMMENTARY 

 

 

 

[316] In considering the judgment and terms of the order of Bertelsman J , it 

respectfully appears that the Honourable Judge in essence used the following 

basis to arrive at the court’s conclusions in so far as same relates to the 

issues raised by the Appellants on appeal :  

 

 

THE  PROBLEMS AND DEFICIENCIES IN REGARD TO THE TRIALS:  

 

MOKOENA  MATTER   

 

 

[317] The long, inordinate and unreasonable delays and interruptions320. 

 
                                                 
320 Record p. 1725 and 1730. 
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[318] The lack of specialised care after the alleged incident, inclusive of the delay 

of several days in performing the medical examination321. 

 

[319] The lack of proper record and administrative system from the bench.322 

 

[320] The communication difficulties experienced by the child witness.323 

 

[321] The question of publication of the proceedings was never raised324. 

 

[322] Failure to duly respond by the magistrate with regard to enquiries and/or 

queries from the High Court with regard to the record325. 

 

 

CONCLUSIONS AS TO RELEVANCE IN TERMS OF THE APPEAL :  

 

MOKOENA  MATTER 

 

 

[323] It is respectfully submitted that only the judicial complaint in [344]  above 

can arguably be linked  to issues concerning the appointment of an 

intermediary in terms of Section 170A of the CPA. This however does not in 

the least mean that any of the difficulties mentioned can be ascribed or 

blamed on the incidence of the intermediary, obligatory or not.  

 
                                                 
321 Record p. 1725 
322 Record p. 1725 ‐ 1726. 
323 Record p. 1726. 
324  Record p. 1726. 
325 Record p. 1727. 
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[324] The rest of the complaints refer to systemic inadequacies, inefficiencies and 

negligence of state organs. 

 

[325] This will further and more elaborately be dealt with below in the conclusions 

with regard to the Phaswane matter following immediately after this. 

 

 

PHASWANE  MATTER  

 

 

[326] The long, inordinate and unreasonable delays and interruptions326. 

 

[327] The lack of proper record and administrative system from the bench.327 

 

[328] The lack of specialised care by the prosecution as to the possible suggestion 

or consideration of employing an intermediary for the child witness.328 

 

[329] The apparent total unavailability of an intermediary and the apparent 

acceptance by the court, the prosecution and the defence of the futility to 

search for one.329 

 

[330] The enforcing of the terms of the oath whilst the child witness was totally 

oblivious as to the concept.330 

 
                                                 
326 Record p. 1727 and 1730. 
327 Record p. 1727 and 1729. 
328 Record p. 1727. 
329 Record p. 1728. 
330 Record p. 1728. 
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[331] The difficulties experienced by the court with the testimony of the child 

witness with regard to the volume of voice.331 

 

[332] The communicational difficulty to convey intimate details.332 

 

[333] Language difficulties and confusion with regard to certain words and terms, 

especially those concerning the alleged offence.333 

 

[334] Dilemma of the interpreter realising the communicational predicament of the 

prosecutor and the child’s language problem related to it.334 

 

[335] The long hours spent  by the child witness in court.335 

 

 

CONCLUSIONS AS TO THE RELEVANCE IN TERMS OF THE APPEAL: 

 

PHASWANE  MATTER 

 

 

[336] It is submitted that only the judicial complaints as set out  per supra in 

paragraphs [354]  to [357]  can be brought into context with the appointment 

of the intermediary. This however does not in the least mean that any of the 

difficulties mentioned can be ascribed or blamed on the incidence of the 

intermediary, obligatory or not.  
                                                 
331 Record p. 1728. 
332 Record p. 1728. 
333 Record p. 1728. 
334 Record p. 1728. 
335 Record p. 1729. 
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[337] The remainder of the complaints, as per supra in the Mokoena matter, refer 

to systemic inadequacies, inefficiencies and negligence of state organs. 

 

[338] There is also no indication ( and submittedly there can be no indication) in 

any of the two matters, as to how the envisaged incidence of  an obligatory  

intermediary could or would have improved the situation apart from such 

provision (as envisaged) merely showing the state how to do their work, 

irrespective of the consequences for and the rights of the accused. 

 

[339] It is thus submitted that it would be both jurisprudentially unjustified and 

procedurally cruel to sacrifice a crucial fundamental right of the accused for 

the mere purpose of  , so to speak,  “force” a miniscule fraction of doubtful 

artificial duty and efficiency on the prosecution and other state organs, 

action which in essence seeks to relieve the state organs of their duty and, so 

to speak,  “short cut” inter alia , the applicable procedure of a mandamus or 

other administrative procedures against the state.  

 

 

CONSTITUTIONAL  ISSUES : SUBMISSIONS TO THE HIGH COURT 

 

 

[340] It is thus with respect difficult to see how Bertelsman J  ultimately arrived  at 

an order (in so far as it concerns the issues of appeal) providing for the 

obligatory intermediary whilst in the process ( apart from what was 

submitted above) and contrary to  basic  jurisprudence , sacrificing the 

primordial  and paramount function of the presiding officer , namely the 
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exercise of judicial discretion ,  crucial to the process of balancing the scale 

between the parties to ensure a fair trial in the presence of  a diverse range 

of variables336. 

 

 [341] Bertelsman J then highlighted the particular issues that arose from the two 

matters of the Appellants  and those which concern the appeal are here 

listed337: 

 

[342] 

- “The compellability of the child to testify , either with or without the 

assistance of an intermediary. 

 

[343] 

- The child witnesses’ entitlement to the services of an intermediary. 

 

CONCLUSIONS  AS TO RELEVANCE IN TERMS OF THE APPEAL: 

ISSUES RAISED BY BERTELSMANN J 

 

 

[344] When analysing the above issues raised by the learned Judge, the following 

result arise: 

 

[345] Only the issues raised in paragraphs [376]  and [377] pertain to the cadre of 

the intermediary. Paragraph [376] broadly pertains to the appointment of an 

intermediary. However the logical basis presented here refers, not to the 

                                                 
336 The variables will be discussed in the next chapter “Jurisprudence”. 
337 Record p. 1734. 



121 
 

incidence of the intermediary, but  to the compellability of the child witness, 

with or without an intermediary. Thus , since the child witness is indeed 

compellable in terms of inter alia the  CPA, which is based on the 

adversarial procedure, the learned Judge appear to envisage another or 

substantially re-constructed criminal judicial system. The only other 

recognised system is the continental inquisitorial system, which would 

undoubtedly require a total scientific jurisprudential study and investigation 

before it can be institutionalised , be it  in part or in toto. It is submitted that 

the incidence of an intermediary is thus not at risk in the premise.  As 

Section 170A  of the CPA sanctions the regulated appointment of an 

intermediary for  child witness under certain circumstances, it   

can only refer to the right of a child witness to an obligatory intermediary. 

The views submitted per supra find application here:  it can only mean the 

substitution of judicial discretion by the fixed anticipatory regulate which 

infringes on the primordial right of the accused to be judged by a presiding 

officer or tribunal, execising its jurisprudential duty based on human 

discretion by wisdom and rationality. 

 

CAPITA  SELECTA OF THE ORDER OF BERTELSMAN J. 

 

Section 170A  of the CPA 

 

  

[346] The judgment  regarding  this important section of the CPA338 , reveals the 

following ratio of the learned Judge : 

 
                                                 
338 Record p. 1747 ‐ 1757 
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[347]  Four  aspects with regard to the section attracted the attention of the learned 

Judge , namely (1) the conventional incidence of the intermediary and its 

regulated appointment in terms of Section 170A , as amended, is 

acknowledged. 339 , (2)  the threshold requirement of “undue stress and 

suffering” is criticised and (3) the obligatory or compulsory appointment of 

an intermediary for children below the age of eighteen.340 

 

 

“undue stress and suffering” 

 

 

[348] The learned Judge concerned himself with the threshold requirement of 

“undue stress and suffering” as being excessive with regard to what a child 

should psychologically and mentally experience whilst giving testimony. 

 

[349] It is however difficult to accept the reasoning employed as it is respectfully 

submitted that it proceeds from an erroneous premise. 

 

[350] The legislature has clearly accepted as point of departure that it is trite 

reality in life that existentially, the human being is subjected to everyday 

stress and suffering of some nature. It constitutes a law of nature. 

 

[351] Since the phenomenon of everyday stress affects all people on earth , from 

which one cannot possibly escape, by its very nature it would also similarly  

affect children  in some way or another – they also cannot possibly escape 

                                                 
339 Record p. 1751 , amended by Act 32 of 2007. 
340 Record p. 1753 ‐1754. 
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the everyday stress. This is accepted as fact by even this Honourable Court 

as inter alia , respectfully said,  so clearly, aptly and concisely stated by 

Sachs J : 

 
“ [19] Individually and collectively all children have the right to express themselves as 

independent human beings , to have their own laughter as well as sorrow, to play , imagine and 

explore in their own way , to themselves get to understand their bodies, minds and emotions , and 

above all to learn as they grow how they should conduct themselves and make choices in the wide 

social and moral world of adulthood. And foundational to the enjoyment of the right to childhood 

is the promotion of the right as far as possible to live in a secure and nurturing environment free 

from violence, fear, want and avoidable trauma .341 [20] No constitutional injunction can in and of 

itself isolate children from the shocks and perils of harsh family and neighbourhood environments. 

What the law can do is create conditions to protect children from abuse and maximize 

opportunities for them to lead productive and happy lives. Thus , even if the State itself cannot 

repair disrupted family life, it can create positive conditions for repair to take place, and 

diligently seek, wherever possible to avoid conduct of its agencies which may have the effect of 

placing children in peril. It follows that section 28 requires the law to make best efforts to avoid , 

where possible, any breakdown of family life or parental care that may threaten to put children at 

increased risk...” 

 

 [352] However  the dictates of Section 28(2) of the Constitution prescribes that 

although such daily psychological peril surrounds all of us, including 

children, paramount attention should be given to their needs. It is for this 

purpose that Section 170A was provided with the threshold requirement of 

“undue stress and suffering”, a notion accepting the departure point that the 

child would always experience a certain amount of “natural” stress at all 

times, in different situations  and in different locations. However the 

operation of the requirement envisages protecting those children who would, 

due to the criminal judicial environment,  experience an “undue” amount of 

such suffering. 
                                                 
341 Record p. 1742 and  the case of M v S 2007(12) BCLR 1312 (CC) pfs 17 – 20 as quoted.(our emphasis with 
respect) 
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[353] Had it been otherwise, reality would have unreasonably and unjustifiably 

have impacted on the constitutional rights of the accused, in particular its 

right to a fair trial.  The omission of the normative requirement 

“undue”would totally preclude any child from being procedurally 

“confronted” , irrespective of its personal psychological constitution. It is 

respectfully submitted that such situation would by its very nature be unfair 

and unconstitutional towards the accused.  

 

[354] From the very nature and ambit of the requirement, it is clear that the 

legislature also accepted the reality of  our adversarial procedure ( in clear 

procedural contra-distinction with the inquisitorial procedure) and 

contemplated that the child ( in all fairness towards the child) would at some 

stage encounter “confrontation”(in some form or another) in the court room 

as a natural consequence of the system as in principle and theoretically such 

point in time during the trial is inescapable and inevitable. Thus there should 

be some discretionary safeguard to protect the child.   

 

[355] On the other side the legislature (in all fairness to the accused) was weary of 

the inescapable scenario that the accused was entitled to “confront” the child 

witness, (who might be either honest or dishonest) at some stage during the 

procedure to test the charge against it. The child would naturally find itself 

in stressful circumstances (for more than one reason) and thus a threshold 

requirement was included in the provision. 

 

[356] It is respectfully submitted that ( if for the moment the present amended 

form of the appointment of a intermediary is accepted as it stands), the 
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wording of the threshold requirement “undue stress and suffering” is both 

correct and takes cognizance of the realities of life: on the one side 

constitutionally qualifying and balancing the right of a child to make use of 

an intermediary in protection of its rights; on the other side not totally 

shutting the door to the accused as to direct (in whatever form permitted) 

cross-examination.  

 

[357]  It is here that the incidence of judicial discretion plays a crucial 

jurisprudential role to ensure a fair trial to both the child and the accused. 

 

 

 

Provisions of Section 170A (7) of the CPA 

 

 

[358] But the legislature has also envisaged that a presiding officer may exercise 

its discretion in matters of such sensitive nature as to the appointment of an 

intermediary or not , in favour of the accused as provided for in the CPA.  

 

[359] It was clearly envisaged,   due to the “confrontational” nature of such 

matters and the possible (more than often) severe animosity between the 

parties, that controversy may or will set in reaction to the decision of the 

presiding officer. 

 

[360]  The legislature has thus envisaged that proper recording of the “mind” and 

“reasoning” of the presiding officer should be imperative for future scrutiny  

whenever required.  In this manner the legislature  has so to speak, 
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emphasized the importance of the decision to the presiding officer , 

compelling the latter to furnish reasons for his decision and exercise of 

judicial discretion.  

 

[361] In this manner further and more intensive protection is rendered to the child 

witness as the presiding officer is now obliged to carefully way his decision 

and provide the reasons as per record. The legislature has with this actually , 

so to speak, built in a “rational safeguard” or “ procedural conscience” into 

the procedure with regard to the appointment or refusal of an intermediary. 

 

[362] It is submitted that this safeguarding provision is both proper and fair to both 

sides of the procedural scale and is constitutionally sound and such way also 

compatible with Section 170A in toto. 

 

[363] Due to what was submitted per supra  as well as the reasons to follow later 

herein, it is submitted that due to very sensitive and crucial  circumstances 

and considerations pertaining to such appointment and the diverse range of 

procedural variables present at the time of consideration of the appointment 

of an intermediary or not, this instance is certainly one in which judicial 

discretion   cannot be dispensed with. 

 

[364] For the same reasons it is submitted that a presiding officer should under no 

circumstances be compelled to appoint an intermediary as will be dealt with 

further and in more detail hereinafter. 

 

 

The  implied onus  cast  on the accused  



127 
 

  

[365] The standard of “beyond  reasonable doubt”  is not measured to 

mathematical precision . 

 

[366] The order of Bertelsman J  provides inter alia as follows :”...whenever 

criminal proceedings are pending before any court in which any witness 

under the biological or mental age of eighteen years is to testify, the court 

shall appoint a competent person as an intermediary ....., .....unless there are 

cogent reasons not to appoint such intermediary...”.342 

 

[367] In terms of the right to a fair trial, it is trite that the accused is in principle 

entitled to a physical face-to-face “confrontation “ with its accuser in one 

form or another. Due to the jurisprudential intervention several inroads have 

been made into this right in order to also ensure a fair trial to other 

participants in the judicial procedure. One of such is the child, as vulnerable 

witness. However these inroads are not lightly made as they represent  

infringements on the rights of the accused and are usually subject to the 

party,  who seeks the limitation, to apply, prove and show good cause why 

the court should come to its assistance and grant the relief. 

 

[368] It is to be jurisprudentially noted in principle that , as the accused, as citizen, 

is  at all times to be regarded as innocent until proven guilty, and that 

theoretically he should be left in the procedural clear, his rights not being 

contaminated by infringements which belie the spirit and essence of this 

fundamental rule of a fair trial. 

 
                                                 
342 Record p. 1776 , pf 1 (emphasis  with  respect). 
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[369] This is indeed by deduction and otherwise, the present position in regard to 

Section 170A.  The onus is on the prosecution to persuade the court to so 

appoint an intermediary, should the prosecution desire same to take place.  

The ratio for this is clearly based on the above contention as to the imminent 

infringement lurking against the accused who is still to be presumed 

innocent until proven guilty.  

 

[370] If the accused is so entitled, then logically any attempted infringement on the 

right to  a fair trial, should cast an onus on the party requiring such 

limitation of the accused’s rights.  In actual fact , the party so desiring is 

interfering with the right of the accused to properly “confront” its accuser  -  

such person, so to speak , procedurally “obscures” and “ shields” the 

opponent away from the accused acting within its rights. But more than that, 

the party so interfering, seeks the court’s sanction for infringing the 

accused’s rights.  

 

[371] There is with respect no doubt that the accused’s rights with regard to inter 

alia a fair trial, dignity, etc are infringed when such procedural interference 

takes place.  The accused is immediately put at a disadvantage during the 

procedure  by  such interference and the procedural equilibrium distorted. 

 

[372] This should normally and logically lead to the party interfering to persuade 

the court as to the justification for the limitation on the rights of the accused. 

This is the position provided for in Section 170A. The onus is on the 

prosecution to make out a case before the presiding officer, to , so to speak, 

“interfere” with the procedural vision” of the accused. 
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[373] The amendment ordered by Bertelsman J thus with respect runs radically 

and diametrically counter to the principles referred to above.  According to 

the structure of the to-be-amended provisions, it is implied that, should the 

accused for whatsoever reason object to the appointment of the intermediary, 

it will be incumbent upon the accused to formulate its objection in the form 

of an application in an effort to persuade the court (already legislatively 

compelled in favour of the child witness), to dispense with such 

appointment.  

 

[374] This in effect means that not only is the child witness afforded preferential 

treatment in the judicial process, submittedly far above the requirements of 

the principle of paramountcy,  but even more, the accused is unjustifiably 

saddled with an  onus  as to entitlement of his very own basic jurisprudential 

rights.  

 

[375] But even more , the accused is placed on the defence to “fight” for even the 

residue of its right to confrontation , the “essence of the right to 

confrontation”: 

 

 
“concluding that although the statute ‘takes away the right of the defendant to be face to face with 

his or her accuser’, the defendant retains the ‘essence of the right of confrontation’ , including the 

right to observe, cross-examine...” 343[USA] 

 

“...that even when an order is made [excluding face to face], ..................’the requisite elements of 

confrontation remains, albeit in limited form ‘, since the [accused’s] right to cross-examination 

remains intact..”344 [Canada]. 

                                                 
343 Miller, Prosecution and Adjudication, p.1055 
344 Maleszyk, Crime against Children, p. 4‐23. 
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[376] In both these two countries the right to face-to-face cross-examination exist 

in principle and thus the party requesting,  has the onus to persuade the 

court. There always remain the procedural relief that the right to face-to-face 

cross-examination operates in favour of the accused with no onus on the 

latter . Should the order as to the inconstitutionality  of Section 170A be 

confirmed, the accused will be saddled with an onus, which is nowehere 

accepted in modern democracies. 

 

[377] It is respectfully submitted that an infringement of this nature exceeds the 

reasonable boundaries, not only of the limitation of the accused’s rights, but 

also of the protection envisaged for the child witness as to paramountcy. 

 

 

“Double jeopardy”  for the accused 

 

 

[378] But it is submitted that  further scrutiny to the effect of the ordered 

amendment to Section 170A should be applied.  Not only is the last vestige 

of judicial protection for the accused in such sensitive issue, namely judicial 

discretion,  curtailed, but simultaneously the accused is even further 

burdened  with an implied  onus should it dare to defend its rightful 

jurisprudential locus standi in iudicio. 

 

[379] This means that the accused is subjected to some form of procedural “double 

jeopardy”. 
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[380] It is further submitted that in this manner the accused’s right to be presumed 

innocent until found guilty, becomes more or less obsolete as the accused is 

procedurally “straight-jacketed” as to his own right of a fair trial. Not only 

has the accused lost the expected rational protection of the presiding officer 

as to the many angles to his procedural plight with regard to his opponent, 

but  the prosecution is even assisted by law to , so to speak, to procedurally 

“hand-cuff”  the accused and observe it struggling to survive its day in court. 

 

[381] It is thus respectfully submitted that the ordered amendments cannot pass the 

muster of constitutionality and should be refused. 

 

 

[382] In the S v Stefaans 345cautioned against employing the intermediary without 

a proper investigation as to its necessity. In terms of the order of 

Bertelsmann J the procedural demise of the accused is now only to “double 

up” in addition to the discrepancy between the accused and the witness just 

getting wider and wider –  destroying the judicial equilibrium. 

 

[383] It is thus respectfully submitted that the inroads and/or amendments ordered 

by the court a quo,  besides anything else as set out herein, only serves to 

excessively add more load to the already heavily burden of the accused 

particular in regard to the issues mentioned in this Chapter, regarding the 

onus on the accused. 

 

                                                 
345 1999(1) SACR 182 (C) 
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[384] As already submitted in the Notice of Appeal this “overloading” of the 

burden of the  accused  is also not tempered or favourably adapted in a 

compensatory way to the accused in any manner. 

 

 

 

 

 

 

 

                CONCLUSION 

 

 

 [385] The criminal justice system leaves much to be desired , in particular not 

giving the necessary recognition to the paramountcy of children’s rights.346 

But it is submitted that the measures envisaged by way of the 

inconstitutionality order does not address the systemic illness, only seek to 

address the wide ranging symptoms represented by lack of action and  

failure  by the State and  - simultaneously , as a “lifeline”  seek out the 

accused again to take the blame and bear the burden and so be sacrificed in 

a, respectfully said, constitutionally unjustified manner. 

  

 

 

 
 

                                                 
346 Record p. 1743. 
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“if we are to extend the law it must be by development and application of fundamental principles. In other words,a 

court cannot just adopt a rule that it thinks best , without making reference to the rest of the legal system ; courts 

are expected to show that the new rules they make are related to the rules already in force either by being analogous 

to one or more of them , or by being supported by some general principle which is already effective in the legal 

system. [311] By virtue of the doctrines of democratic government and separation of powers, the judges are not 

supposed to be the “masters” of the society ; it is not their province but that of the legislature to make these decisive 

choices...This is accomplished in practice by demanding of the judges that they base their decisions on some existing 

general principles of the legal system or on an analogy to some rule which already is in force.”347 

 

 

         PRAYER 

 

The Appellants thus asks for an order in the following terms : 

 

 

[1] the Respondent’s  application for confirmation of the declaration of 

inconstitutionality of Section 170A(1)  and Section 170A(7)  be 

refused. 

 

[2] the  Appellants’ corresponding appeal  is upheld with costs, including 

the costs of one senior counsel and one attorney with right of 

audience. 

 

[3] the order of the High Court, in as far as it concerns the affected 

provisions set out per supra,  is set aside and replaced with an order 

confirming the validity of the terms of these provisions. 

  

            

                                                 
347 Elegido, Jurisprudence, p. 310. 
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