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MEDIA SUMMARY 

 
 
The following explanatory note is provided to assist the media in reporting this case 
and is not binding on the Constitutional Court or any member of the Court.  
 
On 6 November 2008 the Constitutional Court will hear applications for the 
confirmation of, and leave to appeal against, parts of an order handed down by the 
Pretoria High Court on 12 May 2008. 
 
Messers Phaswane and Mokoena were convicted, separately, on counts of rape of a 
thirteen year old girl and of an eleven year old girl, respectively, in Regional 
Magistrates’ Courts. Both matters were referred to the High Court for confirmation 
of the convictions and, in the event of confirmation, for sentencing. 
 
The High Court raised, of its own accord, certain constitutional questions in respect 
of provisions of the Criminal Procedure Act 51 of 1977 (the CPA) which deal with 
the testimony of child victims and child witnesses. 
 
After an extensive review of child law in South Africa, the child victim and witness 
in the criminal process, the provisions in question, and after hearing submissions 
from various government departments, state institutions and non-governmental 
organisations (totalling 15 parties), the High Court declared sections 170A(1), 
170A(7), 153(3), 153(5), 158(5) and 164(1) of the CPA to be unconstitutional. 
Broadly, the sections deal with the discretion of a court to appoint intermediaries to 



assist children in testifying; the matter of children giving evidence in open court; 
the requirement that courts give reasons for the refusal to allow a child complainant 
below the age of 14 years to give evidence in closed or non-public (in camera) 
proceedings; and the requirement that courts admonish children to speak the truth, 
so that their evidence is admissible, if they are found not to understand the nature 
and import of taking an oath or affirmation. 
 
Further, the High Court set out steps to be taken by courts in criminal proceedings 
in which children are involved as well as the steps to be taken by government to 
address the systemic shortcomings and the existing backlog in criminal proceedings 
involving children. 
 
The Director of Public Prosecutions seeks confirmation of the orders of 
constitutional invalidity and submits that the orders should be confirmed so as to 
give effect to the constitutional requirement that, in all matters concerning the child, 
a child’s best interests are of paramount importance. 
 
Messers Phaswane and Mokoena approach this Court seeking leave to appeal 
against parts of the order made by the High Court, specifically the declarations of 
invalidity of the provisions of the CPA relating to a court’s discretion to appoint 
intermediaries to assist children. They submit that the provisions are not 
unconstitutional, that the effect of the order of the High Court would be to make 
obligatory the appointment of an intermediary and that this violates certain fair trial 
rights guaranteed to accused persons by section 35 of the Constitution. 
 
The Minister of Justice and Constitutional Development seeks leave to appeal 
against the orders of constitutional invalidity as well as those parts of the order 
relating to steps that should be taken by government to address the shortcomings in 
criminal proceedings involving children. The Minister contends that the High Court 
was not entitled to raise, of its own accord, the constitutionality of the impugned 
provisions, on the facts of this case. Further, the High Court was not entitled to 
issue the orders requiring government to address its concerns as this was a breach of 
the doctrine of the separation of powers. 
 
Various organisations have applied to and have been admitted by this Court as 
amici curiae (friends of the court), and will make submissions on the best interests 
of children in criminal proceedings. In general, the amici align themselves with the 
submissions of the DPP and submit that this Court should confirm the orders of 
constitutional invalidity made by the High Court. The amici submit that the 
applications for leave to appeal should be dismissed. 
 


