
 1

 
      
 
 

IN  THE  CONSTITUTIONAL COURT   OF  SOUTH AFRICA 
   

       CCT   ___/08 

 

         

       

 

In the matters of : 

 

     

 

ALBERT   PHASWANE       First Appellant  

(CASE NO.  CC  192/07  TPD) 

 

AARON   MOKOENA      
(CASE NO. CC   7/07  TPD)    Second Appellant 

 

 

and   

 

 

THE   STATE        Respondent  

 

 

 

NOTICE   OF   APPEAL   AGAINST  THE ORDER  OF  CONSTITUTIONAL 
INVALIDITY   IN TERMS OF  RULE 16(2)   AS ENVISAGED  IN SECTION  
172(2)(d)  OF  THE  CONSTITUTION   AND  NOTICE  OF APPLICATION 
FOR CONFIRMATION  WITH  REGARD TO THE REMAINDER OF THE 
ORDER   AND  AS  QUALIFIED IN TERMS  OF SECTION 16(4) 
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TO :   

 

 

 

THE REGISTRAR   
CONSTITUTIONAL COURT  
JOHANNESBURG 
 

 

 

AND  TO :   

 

 

 

THE  REGISTRAR  
TRANSVAAL PROVINCIAL DIVISION 
HIGH COURT 
PRETORIA 
 

 

 

TAKE   NOTICE  that  the  abovementioned  Appellants  hereby give notice of 

appeal  to the abovementioned Honourable Court against  the order  of 

constitutional invalidity  made by the Honourable Judge Bertelsmann on 

Monday the 12th May 2008 in the abovementioned cases heard in the 

Transvaal Provincial Division  of the High Court of South Africa. 

 

 

AND FURTHER TAKE NOTICE that as the Appellants are not appealing 

against  the order in toto of the Honourable Judge Bertelsmann, the 

Appellants will herewith respectfully indicate to the Honourable Court  against  

which part or parts of the order they appeal and which part or parts are 

subject to application for confirmation  by the Appellants. 
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AND  FURTHER TAKE NOTICE that the Appellants herein respectfully set 

forth the grounds on which the appeal is brought, indicating which findings of 

fact and/or  law the Appellants are appealing against  and such other  

procedural relief which is sought by Appellants in terms of law. 

 

 

It is respectfully submitted that the order infringes upon the accused’s  right  to 

equal treatment, to dignity  and to a fair trial. 

 

 

It is respectfully submitted by the Appellants that the order appealed against 

and its procedural and other jurisprudential  effect ,in particular negatively 

impacts on the rights of and  procedural guarantees  provided to an accused 

to ensure a fair trial as contemplated by the provisions of  Section 35(3) of the 

Constitution and inter alia more in particular as per  Sections  35(3)(c) , 

35(3)(e), 35(3)(f) and  35(3)(i) .  

 

 

In particular  the Appellants  respectfully submit  in appeal as follows  with 

regard to the applicable sections of the Criminal Procedure Act , no.  51 of 

1977, as amended  from time to time and in particular as amended by Act no. 

32 of 2007 : 

 

 

 AD  PARAGRAPH   1   OF  THE  ORDER   [  SECTION  170A (1) ] 

 

 

 

The Honourable Judge erred  in  finding that the granting of a “discretion “ to 

the trial court to appoint or not appoint  an intermediary when a child witness 

is to be called in a criminal trial, is unconstitutional ,  inter alia on the following 

grounds which militates against the principles of a fair trial as envisaged in 

Articles 34 and 35 of the Constitution  : 
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1. Section 35(3)(f)  of the Constitution  postulates  the right of an accused 

to adduce and challenge evidence.  This principle in theory  inter alia 

includes the jurisprudential  right to  “face and confront ” the adversary  

in an open court on the basis of , so to speak, “have its day in court”.  

This forms the basic jurisprudential point of departure to establish the 

adversarial equilibrium  or  “equality of arms”.  It also forms the basis of 

the accused being  able to assert and confirm its rights to equality and  

to dignity. in the adversarial system 

 

 

2. The procedural equilibrium  presupposes  a system or hierarchy of 

checks and balances   as to the rights  of the parties which  are 

contained  and  inter-related in the procedural system at all times 

relevant .  Theoretically, should any right be affected (positively or 

negatively ) on one side of the scale, the necessary compensatory  

measures are to be applied  to the other side of the scale to maintain 

the equilibrium in favour of the party whose rights are detrimentally 

effected.   

 
 
 

3. Theoretically any deviation from or inroad into the equilibrium  

(irrespective  of which side of the proverbial scale ) constitutes  an 

infringement  or limitation of the constitutional rights of the party 

concerned.  The order contemplates  erosion of the rights of the 

accused as to inter alia the principle of cross-examination : (1) firstly as 

to the very right to “face” the  opposition and (2)  secondly , even more 

importantly , casting an onus on the accused  to rebut if it insisted on 

its rights as aforesaid. 
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4. No compensatory measures  , to reset or balance the procedural 

equilibrium , are provided  or  envisaged by the order, alternatively the 

learned Judge erred in his approach that existing legislation suitably 

provide such constitutional protection in the wake of the absence of 

judicial discretion which applied hitherto.  

 
 

 
5. The  extent to which the accused’s  rights are procedurally eroded in 

this way by the operation of the terms of the order , taking all relevant 

factors into account, renders such limitation  unreasonable and not 

jurisprudentially justifiable. In principle, the existing inroads into the 

basic notions  of the primordial rights of the accused as to the 

proverbial  “have a day in court to face the accuser eye to eye” are 

hereby, and so  dangerously, extended to expose  and render the 

accused procedurally even more vulnerable .  

 

 

6. Although the right to cross-examine is not an absolute right and may be 

limited constitutionally to give way to other rights of higher priority at 

the time , it is submitted, that such  limitation should  continue to be 

dealt with and controlled judicially by the presiding officer in the 

execution of  discretion to ensure “on-the-spot” fairness when 

observing  the participants  in court or in applications with regard to 

issues pertaining hereto.  

 

 

7. On the basis set out herein,  the limitations envisaged  and imposed by 

the order, also result in an unconstitutional shifting of the onus  which 

militates against the very essence of constitutional procedural  criminal  

jurisprudence.  In cases envisaged by the order, even before 

commencement of the  trial,  the accused finds itself burdened with an 
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onus , not envisaged by the principles of a fair trial and  which 

immediately  casts the accused  in  unfair  procedural jeopardy. It is 

submitted that the Judge erred in ordering such onus.  

 
 

 
8. Such ad hoc adaptations,  by-passing the discretion of the presiding 

officer in sensitive phases of the criminal procedure,  are destined to 

upset the procedural equilibrium and  create more jurisprudential 

problems than it would solve. 

 

 

9. The present procedural system is already ( due to conventional  and 

traditional  practice ) relatively  “loaded”  against an accused due to the 

nature of  the  accusatorial system and the system of investigation.   

The basic equilibrium of the adversarial procedure, which of its very 

nature and application ,  is very delicately   balanced  on the level of 

the trial procedure,  is upset to the detriment of the accused by the 

envisaged operation of the order,.  

 
 
 

10. It militates against the right (and duty)  of the accused to cross-

examine state witnesses as envisaged in Section 166  of the Criminal 

Procedure Act.  It imposes  unreasonable and  unfair restrictions on the 

right of the accused to elect and select  (within the constraints of law) , 

the manner, composition, tonality, formulation of the nature and 

composition  of its  cross-examination . 

 
 
 

11. In addition the accused’s  right to a legal representative , with particular 

instructions as to the approach and strategy to be adopted on advice, 

hereby becomes diluted,  if not  substantially nullified   -  especially in 

cases (as more than often happens in the cases contemplated) ,  

where  single witnesses participate.  
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12. The suggested amendment to the wording of the Criminal Procedure 

Act as per the order, thus   ipso facto and automatically  result  in a  

procedurally unfair  and unreasonable  onus being placed on the 

accused in a situation where such  step militates against  constitutional 

criminal jurisprudence .  

 

 

13. In addition the accused has not at that stage claimed or asserted any 

procedural  action/mode or step which could justify  subjecting  it  to 

any such onus .  

 

 

14. Principled jurisprudence dictates that the accused’s rights in this regard 

should not be tampered with, be regarded as sacrosanct and remain 

intact. Immediately upon the accused’s  natural  jurisprudential right  to 

confront  becomes operative.  The accused  is immediately burdened  

with  the onus    to adduce  “cogent” reasons for the court not  to 

appoint such intermediary, inter alia , quite  possibly , necessitating 

employing the services of expert witnesses. 

 
 
 

15. Several disadvantages,  which impact on the accused’s right to trial 

strategy,   derive from the use of an intermediary . Thus the use of an 

intermediary should indeed be limited and be subject to an onus on the 

prosecution to prove the necessity for using an intermediary. 

 
 
 

16. It is admitted by the Appellants that situations may (and will ) arise as 

always hitherto, for an intermediary , duly appointed  in a judicially 

discretionary manner,  to serve as necessary procedural 

communication agent and “filter” for  a child or vulnerable witness to 

render the trial fair  to the complainant.  
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17. However it is submitted  that not only is it in line with jurisprudential 

principles , but in practice it would be more fair  and just to expect the 

State, who is possessed of vast resources and literally never-ending 

finances,  to investigate and prosecute on behalf of the accuser,  to  

continue to bear the  onus to convince a court as to the necessity of an 

intermediary. It is submitted that the Judge erred in not  giving more 

weight to this factor which emphasizes the procedurally precarious 

position of the accused. 

 
 
 

18. The assistance postulated  and provided by the proviso in Section 

166(3) of the Criminal Procedure Act  with regard to inter alia offensive 

and irrelevant  cross-examination, has particularly and purposefully  

been enacted for the purpose of balancing the possible procedural  

detriment and prejudice that may be suffered by a witness during 

cross-examination.   

 
 
 

19. It is submitted that furthermore (if at all necessary) certain well-worded  

and properly defined  indicatory , perhaps more particularised, 

procedural norms and qualifications as to the manner, mode and 

approach to be adopted by cross-examiners in particular 

circumstances, would serve as proper procedural  and professional 

yardstick. In this manner  any risk  in cross-examination can  properly  

and effectively be controlled  and  limited , whilst ,  simultaneously,  

confirming confidence in the presiding officer  and its judicial discretion.  

 
 
 

20. The  learned Judge erred  in  not recognising  sufficiently  the ambit  

and  procedural potential of  Section 166(3), which offers suitable 

protection to the witness before court, whensoever  required to become 

operative. 
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21. Should the said order be confirmed and executed, it will result in 

unconstitutional inroads  of the right  to proper cross-examination , one 

of the corner stones and essential elements of our adversarial system 

in its present form as to probing and testing credibility.  

 

 

22. Apart from perhaps certain clarifications and  more accurate  

requirements  being set with regard to existing  procedure, it is thus 

submitted that the learned Judge erred in affording  too much weight  

and importance to the child’s rights with regard to equality , dignity and 

bodily and psychological integrity , which , respectfully said,  does not 

result  in compliance with the dictates of Section 36 of the Constitution. 

 

 

23. It is submitted that the learned Judge erred in its interpretation of the 

judgment of Sachs J in M v S 2007(12)  BCLR  1312 (CC) ;  in 

particular it is submitted that the  judgment in the latter case, did not 

seek to set or envisage any further burdens on the accused and in fact , 

nor does it  substantially serve as support for the adaptations 

envisaged by the order. 

 
 
 

24. It is submitted that the learned Judge a quo  erred in prima facie 

affording too much weight to the systemic problems of the State 

(wherever it appears in the judgment)  in considering  same as factor 

when the judgment was handed down to order the rights of the 

accused to be further burdened. 

 
 
 

25.  It is further submitted that the Judge erred in inter alia affording too 

much weight  to  the  non-communication  between  cross-examiner 

and  witness to the incidence of certain forms of  offensive cross-
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examination of children (which would from a professional  and ethical 

point of view also even pertain to other participants in court) and 

language problems  are part and parcel  of our society  and should be 

dealt with by suitable  translators and properly formulated legislation . 

Cross-examination  submittedly should be judicially curbed where 

necessary, procedurally controlled  and disposed of by the presiding 

officer  and accordingly  and should  be carefully balanced against the 

rights of the accused as it exist in the adversarial system. 

 

 

26. Accordingly it is submitted that the Judge erred  in overlooking or 

misjudging  the role of adults (in whatever capacity) in court  with 

regard to children and ordering that  the appointment  of  an 

intermediary should  become imperative and not subject to judicial 

discretion. 

 

 

27. The points of appeal herein should be read and considered with regard 

to both complainants  and  witnesses. 

 

 

 

AD  PARAGRAPH  2   OF  THE ORDER    [ SECTION  170A(7) ] 

 

 

 

1. With regard to the concept of “undue stress and mental suffering”, it is 

submitted that the legislature is and was at all times acutely aware of 

the fact  ( and of which judicial cognizance can be taken) , that any 

person involved in legal procedure , from necessity finds itself  in some 

stress or mental suffering. It is for this reason that the adjective “undue” 

had been formulated into the legislation so as to set a standard or limit 

to the reality experienced by the witness.  It is submitted that the Judge 

erred in not recognising  this notion. 
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2. It is submitted  that it was amongst others, particularly included to 

protect the interests of the young and vulnerable  participants  in court  

as prescribed  by the Constitution, in particular  Section 28  thereof.  

 
 
 

3. The legislature recognized the universal and constitutional principles of 

a fair trial in so far as it pertains to both the accused and the accuser 

(of a certain age or psychological construction) in the adversarial 

system and  the Judge erred in not recognising  the statutory 

contemplated   stress to be expected , irrespective of whatever facility 

is utilised  in an effort  to negate such stress.  

 
 
 

4. In terms of present criminal procedure (as before), the use and facility 

of an intermediary is not only available in circumstances requiring 

same, but is indeed utilised when necessary and just.  

 
 
 

5. A  shortage  of qualified intermediaries and other experts ,  is  a factor  

to be disposed of by the State organs whose duty it is to provide 

suitable facilities.   

 

 

6. Furthermore , the learned Judge erred in  overlooking or  not affording 

sufficient  weight  to the well-established  principle of  the trial court 

being  in the best position to inter alia  judge the actions, psychological 

disposition and demeanour of the parties in court.   Consequently  the 

role of the trial court as such is negated by the dictates of the order. 
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7. It is thus humbly submitted that the said wording declared 

unconstitutional by the learned Judge, complies with the very purpose 

and spirit  of Section 28 of the Constitution. 

 
 
 

8. It is thus respectfully submitted that the learned Judge erred in his 

interpretation of the applicable legal provisions and the Honourable 

Court is respectfully prayed to so find. 

 

 

 

AD  PARAGRAPH   3   OF  THE  ORDER    [  SECTION  153(3)  ] 

 

 

 

Appellants hereby respectfully request the Honourable Court  to confirm the 

order of Court. 

 

 

AD  PARAGRAPH  4   OF  THE ORDER     [  SECTION  153(5)  ] 

 

 

Appellants hereby respectfully request the Honourable Court  to confirm the 

order of Court. 

 

 

AD  PARAGRAPH   5   OF  THE  ORDER    [  SECTION  158(5)  ] 

 

 

Appellants hereby respectfully request the Honourable Court  to confirm the 

order of Court  save where it affects the Appellant’s appeal negatively. 
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AD  PARAGRAPH   6   OF  THE ORDER     [  SECTION 164(1) ] 

 

 

Appellants hereby respectfully request the Honourable Court  to confirm the 

order of Court. 

 

 

AD  PARAGRAPH   7   OF  THE  ORDER   

 

 

Appellants hereby respectfully request the Honourable Court  to confirm the 

order of Court. 

 

 

AD  PARAGRAPH   8   OF  THE ORDER 

 

 

Appellants hereby respectfully request the Honourable Court  to confirm the 

order of Court. 

 

 

AD  PARAGRAPH   9   OF  THE  ORDER 

 

 

Apellants hereby respectfully request the Honourable Court   to confirm the 

order of Court  save for in so far as it  is in conflict with the contents of the 

appeal. 

 

 

AD  PARAGRAPH   10   OF  THE ORDER 

 

 

Appellants hereby respectfully request the Honourable Court  to confirm the 

order of Court. 
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AD  PARAGRAPH   11   OF  THE  ORDER 

 

 

Appellants hereby respectfully request the Honourable Court  to confirm the 

order of Court. 

 

 

AD  PARAGRAPH   12   OF  THE ORDER 

 

 

Appellants hereby respectfully request the Honourable Court  to confirm the 

order of Court. 

 

 

AD  PARAGRAPH   13   OF  THE ORDER 

 

 

Appellants hereby respectfully request the Honourable Court  to confirm the 

order of Court. 

 

 

 

AD  PARAGRAPH   14   OF  THE  ORDER 

 

 

 

Appellants hereby respectfully request the Honourable Court  to confirm the 

order of Court. 
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AD  PARAGRAPH   15   OF  THE  ORDER 

 

 

 

Appellants hereby respectfully request the Honourable Court  to confirm the 

order of Court. 

 

 

 

AD  PARAGRAPH   16   OF  THE  ORDER 

 

 

 

Appellants hereby respectfully request the Honourable Court  to confirm the 

order of Court. 

    

 

 

DATED    at   PRETORIA   on this the  1st  day of  JUNE  2008  . 

 

 

 

________________________ 

PIETER  VAN  R. COETZEE   

Attorney   

 

On  behalf  of  : 

 

SEJA    RAKOBELA 

Advocate 

 

JAN  VAN  ROOYEN  

Attorney 


